STUDY UNIT 4
LABOUR LAW

INTRODUCTION

· Labour has seen dramatic changes in RSA over past years
· Changes introduces through enactment of new statutes which to large extenet overruled common-law principles which were applicable to conr of empl, with aim to introduce principle of fairness into empl relationship

· Most nb piece of legislation include Labour Relations Act 66 of 1995, which regulates protection against unfair dismissal and protection against Employment Act 75 of 1997 which lays down minimum terms and conditions of emplym and Employment Equity Act 55 of 198 which regulates protection against unfair discrimination

· All these are seen against the background of the constitution of RSA Act 108 of 1996

· Commission for conciliation, mediation and arbitration (CCMA), labour court and labour appeal court, which have been set up to resolve disputes which may arise out of employm relationship

COMMON LAW AND INDIVIDUAL CONTRACT OF EMPLOYMENT

Definition of Contract of Employment

· An agreement between 2 parties ito which 1 party places his labour potential at the disposal and under the control of the other party, in exchange for some form of remuneration

· Essentialia is – work and remuneration

· Contr is reciprocal 

· Element of subordination and control – employer has right to control emply

· Relationship is one of inequality

· But like all contr, it must comply with certain criteria.

Parties to an Employment Contract

· Employer – natural or juristic person, such as a company or a close corporation

· Employee – always b a natural person.  If is a natural person, have ability to contract and employed with no further formalities.  But, no employers shall employ person under age of 15 and places restrictions on reason an employer doesn’t want to employ certain prospective applicants.

Duration of Employment Contract
· Up to parties to contr to agree on nature of relationship and duration of it
· Indefinite ( permanent) and fixed-term (specific period or perform specific task) contr

Content of Employment Contract

· Job description, hours of work, remuneration, how and when remuneration will b paid, leave, if will pay for relocation expenses, restraint of trade clause, duties irt employer and the like, include existing policies of employer

· Mostly entitled to put in conr what they want to, but two principles apply:
- certain common law are automatically part of contr, unless specifically excluded
- legislation dictates and limits freedom of parties not only to decide on what rights and duties, but also what level of certain rights in contr should be

Duties of Employer

Payment of Remuneration

· No law that lays down how much must be paid, but legislation that lays down a minimum amount

· If no agreem that provide for payment of remun, court may hold that:
- there is no contr of employment
- employer has a duty to pay “reasonable wage” depending on circumstances of the case
· “no work, no pay” rule – if worker has not performed ito contr, employer doesn’t have to pay employee.  

· Unjustified enrichment – if employee has worked for part of month and terminates contr, employer must generally pay for services already rendered, based on principle that 1 person may not b unjustly enriched at expense of another.  Doesn’t apply if employee deserted employer

· Payment of remuneration – wages or salary are normally paid in cash, but may b paid in kind, by providing employee with a benefit such as accommodation

To Receive the Employee into Service

· Employer must honour the contractual obligation to enter into employment relationship with employee, failure to do this will constitute a breach of contract

· Employer doesn’t have general duty to provide employee with work, as long as employee is paid ito contr

· Exceptions apply in commission cases where it depends on the supply of work, or when work is a basis to maintain or develop skills

Provide Safe Working Conditions

· Must provide safe working conditions, safe machinery and safe tools
Not to Victimise the Employee

· LRA, CEA, EEA all contain provisions outlawing victimisation by employer of employee for exercising a constitutional right, such as that of freedom of association and the right to strike

Vicarious Liability

· Employer can b held liable for unlawful or delictual acts performed by its employees during the course and scope of their duties.
· There are various prerequisites for vicarious liability:
- Contract of employment
- Unlawful conduct
- Employee acted in the course or scope of employment

Duties of Employee
Enter into service of employer

· Place his labour potential at disposal of employer
To work competently and without negligence

· Employee implicitly guarantees that he is capable of doing the work for which he contracted
· Duty to exercise due car and diligence

· Failure to do this will result in breach of contr and possible termination of employment relationship

Obey all Reasonable and Lawful Commands

· Employee under control and authority of employer
· Serious insubordination may amount to breach of contr

To Act in Good Faith

· This exist in every contract, even if its not an express term of the contr of employmenet

· Confidential information – unathorised use or divulging of confidential info amounts to breach of good faith even after period of employment.  Employee can use general knowledge only.

· Employee must promote buss of employer – emply must devote his hours of work to promote buss.  Thus empy cant work for another employer if it will conflict with interests of original employer

· Employee may not compete with employer – thus steal clients from him for personal use

· Employee must act honestly – thus no theft, fraud or procurement of secret commissions.
Restraint of Trade

· Not automatically imposes.

· Prevents employee from exercising his trade, profession, for engaging in the same buss venrture as the employer, for a specific period and within a specified area after leaving employment

Termination of Contract of Employment
· Contr can b lawfully terminated by means of completion, agreement, notice, impossibility of performance, insolvency and breach of contract

· A statutory dismissal or termination of employment ito the LRA must not only b lawful, but also b a fair dismissal

· LRA will allow a dismissal only for the misconduct or incapacity of an employee or for the operational requirements of the employer.

· In all cases, the dismissal must b both substantively and prededurally fair

· Even though contr can b terminated, the relationship may survive the termination

MECHANISMS INTRODUCING FAIRNESS INTO THE EMPLOYMENT RELATIONSHIP

THE SCOPE OF APPLICATION OF LEGISLATION THAT IMPOSES FAIRNESS 
ON THE EMPLOYMENT RELATIONSHIP
Nb to determine the scope of application of labour legislation because not all people that perform work for employers are covered by labour legislation.  A person who isn’t covered by labour legislation is also not protected by the principles of fairness introduced by those pieces of legislation.

The point of Departure – Def of Employee

1. any person, excluding an independent contractor, who works for another person or for the state, and who receives, or is entitled to receive remuneration; and

2. any other person who in any manner assists in carrying on or conducting the business of an employer

Distinction between Employee and Independent Contractor

· contr with independ contractor  can be characterised by where one person hires another to perform a specific job or piece of work.  Object of contr is the performance of the work or the production of a specified result.  There is a complete absence of the right of control
· In contr of employment, the labour is the object of the contract

· 3 tests to determine which one it is – control test, organisation test, multiple or dominant impression test

Statutory Presumption in Favour of an Employee

Regardless of form of contr, it will b presumed that a person who whorks for any other person, is an employee, if any one or more of the following seven factors is present:
· Manner in which person works is subject to control of another person

· Person’s hours of work are subject to control of another person

· If person works for organisation, person forms part of that organisation

· Person has worked for other person on average of at least 40 hours per month over last 3 months

· Person is economically dependant on the other person

· Person is provided with tools of trade or work equipment

· Person only works for one person

Different types of Employees

· Casual – do one-off job, usually of short duration. Once work completed and been paid, then relationship ends
· Temporary – fixed-term contract, either for fixed period or specific project. At end, automatically comes to end

· Permanent – employed with intention of ongoing employment. (includes part-time, but still on permanent basis)

· Probationary – at start of job, employee can b expected to work probation for reasonable time to assess skills and personality etc of employee

· Senior Mng – even though act more like the employer, they still protected

· A-typical workers – outsourcing and people working from home

FOUR MECHANISMS THROUGH WHICH FAIRNESS IS IMPOSED 

ON EMPLOYMENT RELATIONSHIP

Mechanisms to ensure “fair” terms and conditions of employment

· Two mechanism ensure fair terms and conditions of employment for employees

Basic minimum conditions of employment ito BCEA

· Working time
- Ordinary hours of work:  not work more than 45 hrs a week
- Overtime:  no more than 10 hrs overtime and must b paid one and a half its hourly rate and must b agreement
- Meal intervals and rest periods:  if work 5 hours, must have 1 hour lunch break and 12 hours resting period
   between days of work and a weekly rest period of 36 hours
- Work on Sundays and public holidays:  double pay
· Leave
- employer not obliged to give employee paid leave, unless contractual agreement, but BCEA makes provision for basic minimum 21 days consecutive paid vacation leave per annum for most employees
-provides 6 weeks paid sick leave for every period of 36 months employment
- four months maternity leave
· Particulars of employment
- must give employee written particulars relevant to their employment relationship
- must keep record on info of their employees
- can only make deductions from salary if agreed or by statutory requirement

· Termination of employment
- notice of 1 week for less than 6 months
- notice of 2 weeks for 6-12 months
- notice of 4 weeks for longer than a year or a farm worker

Collective bargaining

· Preconditions for collective bargaining

· Further rights aimed at making collective bargaining effective

· Impact of collective bargaining

Protection Against unfair dismissal
Not enough that dismissal is lawful, it must also be fair
Meaning of Dismissal

· Termination with or without notice

· Failure to renew a fixed-term contr of employment

· Termination due to pregnancy

· Selective re-employment

· Constructive dismissal

· Termination coz of less favourable conditions of work after a transfer of a business

When is a dismissal fair or unfair?

· Employee bears onus of proving that there was a dismissal
· Employer bears the onus of proving that it was a fair dismissal

· Automatically unfair dismissals
Means an infringement of a basic human right
- employer acts in contravention of freedom of association in dismissing an employee
- employee dismissed for participating in protected strike or protest action
- employee dismissed for refusing to provide replacement labour where other employees are on a protected strike
- employee dismissed to compel him to accept a demand made by employer
- dismissed for exercising his rights granted by the LRA against the employer
- female employee dismissed for any reason relating to her pregnancy
- dismissal constitutes unfair discrimination against an employee
- dismissed coz transfer of buss as going concern or reason related to such transfer
- dismissed coz he blow the whistle or has made protected disclosure to certain people or institutions


· Other unfair dismissals
Dismissal Is fair if can prove dismissal relates to conduct or employer’s operational requirements and it was affected in accordance with a fair procedure
- Misconduct – proof of misconduct is essential
   Substantive fairness – was there a rule?  Did employee contravene the rule? Was rule valid and reasonable? 
                                   - was employee aware of rule?  Was rule applied consistently by employer?  If dismissal
                                      is appropriate sanction for contravention of the rule?
   Procedural fairness – employee has right to defend himself.  Employer must conduct investigation and employee
                                      must be allowed to state his case
-Incapacity – this is a no-fault dismissal.  Employee not able to perform work
                   - poor work performance
                   - Ill health or injury
-Operational requirements – also a no-fault dismissal.  Based on requirements of enterprise.  Retrenchments most
                                               common.  
                    - substantive fairness – must b made on reasons that actually existed and made in good faith
                    - procedural fairness – LRA that’s described a procedure
Protection against unfair labour practices

· Every employee has the right not to be subjected to unfair labour practice.  Following is unfair:
· Unfair conduct by employer relating to training of employee, relating to promotion or demotion of employee, relating to provision of benefits to employee

· Unfair suspension of employee

· Unfair disciplinary action short of dismissal

· Failure or refusal to re-instate or re-employ an employee ito any agreement

· An employee prejudiced at work or suffers occupational detriment

Protection against unfair discrimination

· EEA supports equality clause in Constitution, protects both employees and applicants for employment against any form of unfair discrimination
· Not all kinds of differentiation by employer constitute discrimination and in addition, an employer may justify discrimination on grounds of the inherent requirements of a job or affirmative action
DISPUTE RESOLUTION

· Two types of disputes:
dispute of interest
dispute of right

· Dispute of interest is left up to bargaining to resolve

· Dispute of right, there are 4 resolution bodies for this:
Bargaining councils
CCMA
Labour Court
Labour Appeal Court

· Three remedies:

· Reinstatement

· Re-employment

· Compensation

· Max compensation – 24 months remuneration (automatically unfair dismissals)
                               - 12months remun ( substantively or procedurally unfair)
