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THE CONTRACT OF SALE
INTRODUCTION
· Most common contr.

· Special contr – certain additional requirements must b met
                      - certain naturalia flow from contr (assumptions)

· Def – contract in which one party (seller) undertakes to deliver the merx to another party (buyer) and purchaser agrees to pay seller money

· Seller and buyer must agree on merx and price (essentialia of contract of sale)

THE MERX
· Has to be agreement regarding merx
· Has to be definite or ascertainable
· Is definite if – mentioned by the name in the agreement
                      - parties were in agreement of thing being sold
· If generic sale (quantity of stuff), then merx not definite but ascertainable ex. 10k stock bricks
· If can b owned by someone, then it can b sold
THE PURCHASE PRICE
· Price for merx must b agreed upon

· Must b definite/ascertainable

· Price – amount of money, otherwise it’s a contract of exchange

RIGHTS AND DUTIES OF PURCHASER & SELLER
· Classification as contract of sale has legal consequences – certain legal consequences cant b excluded ie. Delivery of merx & price, it also determines the legal position of the parties i.r.o. certain matters that were not arranged by them.

COMMON LAW RIGHTS OF PURCHASER

1. P is entitled to deliver of the merx.
Doesn’t mean have to b delivered to doorstop, but merx has to b made available to p and p entitled to its free and undisturbed possession

2. P entitled to preservation of merx pending delivery.
S is to preserve merx until delivered to p
If p fail to take delivery, s only liable for gross negligence/intent
If merx damaged while s in mora, then s bears risk, except for misfortunes


3. P entitled to b protected by s against eviction
P  will not to b disturbed in his enjoyment and possession of merx by another person with better title to merx than that of p
If someone else claiming legal title to merx, s must assist p
If 3rd party succeeds in claim, s in breach of warranty against eviction (but p must put competent defense, otherwise p looses recourse against s)


4. P entitled to a merx free from latent defects.
S liable for latent defects even if s wasn’t aware of defect and didn’t act in bad faith
P must prove that – is/was material defect in merx, defect was present when contr of sale concluded, defect was latent(p couldn’t notice during reasonable inspection), p unaware of defect at time of conclusion of contr

· Actio Redhibitoria
If defect so material that p would not have purchased it if known about it or if defect makes it useless, p may claim the following:
- Return of purchase price, interest, repayment of expenses incurred during receipt and preservation of merx, reimbursement for improvements effected by p to the merx
P must return merx and improvements, unless defect caused merx’s destruction due to no fault of p


· Actio Quanti Minoris
If defect not so material that p would refuse to buy it or if merx not useless, p has to be satisfied with keeping merx and claiming reduction of purchase price.


· Further Aedilitian Actions
Can apply redhibitoria and quanti minoris also in following cases:
*  if contractual warranty against latent defects is breached (contr warranty replaces implied warranty in contract between parties)
*  if contr warranty which warrants certain good characteristics in merx is breached
*  if s intentionally conceals defects in merx
*  if during negotiations s makes material statements about merx and they don’t really exist, irrespective if statements were made intentionally, negligently or innocently

· “As is sales”
warranty against latent defect can be excluded in contract by stating “as is sale” or “voetstoots”  But if s knew of defect and didn’t tell p, then p can take aedilitian actions.

5. The Actio Empti

Not a separate common law, but a remedy p can use to enforce his rights against s.
P can use this in following instances:
-  Defective performance ( merx not up to qualities guaranteed by s)
-  Misrepresentation (doesn’t disclose info or false representation)
-  Manufacturer’s liability (if merx defective, manuf. can be held liable for the loss to p)
-  Breach of warranty against eviction
All of above will allow compensation to p for negative interest he suffered.

COMMON LAW RIGHTS OF THE SELLER


S is entitles to payment of the purchase price, this is most nb obligation of p and cannot b excluded by parties, its one of the essential characteristics of contr of sale.

THE TRANSFER OF OWNERSHIP

If cos (contr of sale) executed in full and no hitches, ownership is transferred to p, this is most nb purpose of cos, but not automatic consequence.
Transfer of ownership regulated by law, 4 requirements are set:

#  s delivers merx to p, if immovable it must b registered in deeds office

#  both parties must have intention that ownership pass from s to p

#  s must b owner and in position to transfer ownership

#  if cash or security sale, ownership changes once cash or security is received by s.  if credit sale, ownership changes upon delivery.

1. Delivery
Movable property must b delivered to p, different forms of delivery:
- Actual:  physical handing over of merx
- Symbolic:  something else delivered to p to enable him to get control of merx ex. Keys to a car
- Long hand:  pointing out of merx and its being made available to p ex. Cattle in a kraal
- Short hand:  when p is already in possession of merx, but is not owner and then buys it from s
- Constitutum possessorium: s keeps possession of merx on behalf of p

2. Registration
Immovables transferred via registration in name of p at deeds office, once registered, ownership changes


3. Intention that ownership b transferred
Both parties must have intention that merx b transferred by delivery of merx


4. Seller must b owner
One can’t transfer more rights than what one has. If s not the owner and delivers to p, then p can obtain only the same rights as what s had.  Real owner can claim back merx even if p obtained merx in good faith and paid for it.


5. Payment of Purchase Price
Only change ownership once paid.

THE PASSING OF THE RISK

· If performance becomes impossible after conclusion of conr, both parties release from their respective obligations.
· But consequence of cos is risk of accidental damage or loss of merx and potential benefit passes to p as soon as contract is perfecta(even before p has become owner) This can b excluded by cos by parties agreeing on another risk arrangement.

· Cos is perfecta when following requirements are met:

a)  Merx must b definite or identified.   Cos only requires definite or ascertainable.  If was only ascertainable, now must be definite/identified.

b) Purchase price must b ascertained or ascertainable through simple calculation.

c) If contr has suspensive condition, it must already have been fulfilled.

· If contr concluded but merx not delivered yet, then risk is that of p.
STATUTORY PROTECTION OF PURCHASES

Usually when contr drawn up by more sophisticated party certain natural consequences might be excluded and other party might b unreasonably negatively affected.  Certain protection mechanism have been incorporated into legislation to protect consumers.  Ex. Important terms of contr be put in writing and prohibition of certain terms that might operate unfairly against the consumer.
THE ALIENATION OF LAND ACT 68 OF 1981

Prescribes formalities for cos and other deeds of alienation of land.  All deeds of alienation must b signed by ea of the parties and must reference to statutory right of revocation of a p.
Land includes
-
a unit in a sectional title scheme
· a right to claim transfer of land

· an undivided share in land

· certain other interests in land

· improvements to the land such as buildings

Share in a share block scheme is not land but only a personal right to use property.

Alienate = sell, exchange, donate

P of land can’t validly waive any right or power given to him by the act.

Restriction on the receipt of consideration

To protect p of stands in unproclaimed townships should proclamation not eventually take place.

No consideration may b received in respect of sale of a stand/sectional title unit which is not yet registrable, unless the consideration either properly kept in trust by a practitioner or an estate agent or alternatively a guarantee for the refund of the consideration has been given by a financial institution/insurer.
P is thus assured of the return of his money should the contract b cancelled due to s breach of contr or if performance has become impossible, of if s becomes insolvent.

Purchaser’s right to claim transfer
To protect p who buy land on installments. P has right to claim transfer of land on his name once 50% of purchase price has been paid. (Applies to any registrable land)

S has to tender transfer of land within 3 months of receiving the p demand for transfer, if not then p can cancel contract.  If transfer is registered, a mortgage bond over the land is simultaneously registered in favour of the s to secure the balance of price and interest.

Purchaser’s right of revocation/termination
P can revoke offer to purchase land/terminate deed of alienation of land if:
-  p must b a natural person

-  purchase price must not exceed specified amount (currently R250k)

-  land involved must b used for residential purposes, includes sectional title units and shares in share block 
   schemes, excludes agricultural land

If above requirements r present, p can withdraw offer within 5 business days of signing offer.  

P has to deliver written and signed notice of revocation

P must receive already paid funds back from s within 10 days of serving the revocation notice

P can’t b liable for any damages/penalty/fee due to revocation

Right of revocation is not available in following instances:

· if land bought at publicly advertised auction

· if s and p before entered into deed of alienation of the same land & terms

· if p reserved the right to nominate another person to take over his rights

· if p is exercising an option which was open for at least 5 days

Consequences of void/terminated deeds of alienation

Arranged on basis that’s fair towards both parties, ea party entitled to recover what he performed.

In addition, p can recover from s:

· interest at prescribed rate on any payment made
· reasonable compensation 4 expenditure for preservation/improvement of property

· reasonable compensation 4 improvement done by him with express consent of s, if market value of land was enhanced by the improvement.

S may recover from p:

-  compensation for occupation/use/enjoyment of land

-  compensation 4 damage caused by p

If both parties performed in full and transfer has taken place, transaction is regarded as been valid from its conclusion despite the fact that contr was void for non-compliance with provisions of the Act

SECTIONAL TITLE ACT 95 OF 1986

Sectional title is a section of land plus an undivided share in common property.

P is protected by Alienation of land Act and Sectional Title act, primarily ensuring that ea title is accurately described in approved sectional plan.

Sectional plans r registered.
If developer reserved the right to add further sections is must b disclosed in deed of alienation coz it will affect the share of the property the p will have.  If not disclosed, p may withdraw from contr.

SHARE BLOCKS CONTROL ACT 59 OF 1980

Shares entitle shareholders to occupy particular part of immovable property.
Act aims to protect p by giving him adequate info and giving other protective measures.

Member can’t waive any of these rights, and p can revoke offer within 5 working days.

Form and contents of the contract

B in writing, signed by or on behalf of parties, contains info relating to property and parties to contr and addresses and size of share etc

S must give p copy of contr within 14 days of conclusion of contr

Restriction on the receipt of consideration

No consideration for shares may b received before the incorporation of the share block company, except if its paid into the trust account of a practitioner or estate agent for if a guarantee for its repayment has been given.
If insolvency of person entitles to consideration, then consideration has to b refunded to the p immediately.

Protection during existence of share block scheme

Limits power of share block company so that it can only do things to realize its objective to operate a share block scheme, thus protects members form comp going insolvent due to other activities.

Comp can only increase its loan obligation if previously disclosed to members or on approval of all the members.  
Comp don’t need memb permission to use assets to secure existing liability
Limits excessive control by developer of voting rights in the comp.  the vote attaching to shares held by a developer cant b exercised for certain decisions, ex increase a loan obligation.

Members (nt developer) can appoint at least one of directors or if more than 10 directors, 2 of directors.

Consequences of void or cancelled contracts

Same as Alienation of land act.

Any rouwkoop clause in terms of a p who braches the contr is deemed to have terminated the contr and becomes liable for forfeiture of the payment of a penalty or damages, is regarded as a penalty stipulation and is subject to the conventional penalties act.  This is nb protection measure for p, as such clauses don’t usually qualify as penalty clauses.

If both parties have performed in full in terms of a void contr, the contr will b deemed to have been valid from the start.

THE PROPERTY TIME-SHARING CONTROL ACT 75 OF 1983

Time-sharing allows person to occupy property for a determinable period every year.  Can b established on basis of sectional title scheme, share block scheme or a club.
Regulations under act regarding additional info that must b disclosed.

Forms and contents of the contract

Written, signed, language of p.

Must contain:

· names and addresses of parties

· description of legal basis of scheme, duration, interest sold, recurrent period and conditions upon which p will b entitled to use facilities

· particulars of property, ownership, mortgages, bonds etc

· particulars of consideration, installments and interest rate

Certain provisions in contr will b invalid, namely any term whereby:

· if someone acting on behalf of the s is regarded the agent of the p

· s is exempted from liability for any action, omission or representation of someone who acted on his behalf

· s liability for eviction is excluded or restricted

· p binds himself in advance to agree if s later wishes to transfer some of his obligations to another party.

Restriction of the receipt of consideration

Any consideration received for time-share before an architect’s certificate has been issued must b kept in trust by a practitioner or estate agent of refund guaranteed by financial institution or insurer.
If s becomes insolvent before certificate is issued, any consideration must b refunded to the p.

Purchaser’s right to terminate contract

P may cancel contr if certificate not delivered to him within time stipulated in contr.

Protects p who buys shares in uncompleted buildings if it not completed in time.

Consequences of void or cancelled contr are regulated in same way as in alienation of land act.

THE NATIONAL CREDIT ACT 34 OF 2005

Act is applicable to installment agreements in movable property is sold to a p and that meet the following criteria:

· whole/part of price is payable in installments

· possession and use is transferred to the consumer

· ownership of property is reserved and passes only when agreement is fully complied with, or passes immediately subject to the right of the credit provider to repossess the goods should the p fail to satisfy his financial obligations

· interest, fees are payable to credit provider as per agreement

Certain terms in a credit agreement are invalid ex any term that directly for indirectly excludes liability for misrepresentation for liability in terms of implied warranties.
Can’t exclude implied warranty against eviction and implied warranty against latent defects

If agreement concluded of the property of credited provider, p has right to terminate contr within 5 days of signing it.

P must deliver notice, return property and pay for service received.

                                ******************END****************
