ADMINTRATIVE LAW
Part of Public Law
Regulates activities or organs of state / natural / juristic persons
That exercise public power or perform public functions
Prescribe procedures to be followed when exercising powers and functions
Ensuring actions are within boundaries of law
Control over such action

When on thinks something is unfair
Individuals involved in admin of state which they find unfair and want a remedy
Legal relationship unequal
Characterized by unequal relationships

ADMINSTRATIVE POWER
Lawful
Reasonable
Fair

ADMINISTRATIVE ACTION
Action taken by the state official
Exercise public power
GREY’S MARINE HOUT BAY
Conduct of bureaucracy in carrying out the daily functions of the State, which necessarily involves the application of policy, usually after translation into law, with direct and immediate consequences for groups or individuals
· Before PAJA – Constitution said what is NOT admin action
· PRESIDENT OF RSA V SARFU
· PHARMACEUTICAL MANUFACTURERS ASSOCIATION
President promulgated legislation too early – said unfair admin action – court said President promulgating legislature is not admin action
ADMIN LAW REALTIONSHIP
· General / Objective
· Ruled by Legislation
· Applies to all (group / class)
· Cannot be created, changed, ended
· Individual / Subjective
· All individuals to be treated as per the Bill of Rights
· Human Dignity
· Freedom
· Created by individual administrative decisions
· Not affected by new general legislative provisions unless specific (retrospective)






VOLUNTARY ASSOCIATION
· Use common law
· Admission
· Suspension
· Disciplinary
· GOVERNMENT OF SELF GOVERNING TERRITORY OF KZN V MAHLANGU
· TIRFU RAIDERS RUGBY CLUB V SARU = public interest – then admin law applies

CONSTITUTION
· S 2
· Supreme law of republic
· Law/ conduct  inconsistent – may be invalid
· Obligations imposed must be fulfilled
· PHARMACEUTICAL MANUFACTURERS ASSOCIATION
· Constitutionalism shifted
· Public law shifted from common law to prescripts of written constitution which is supreme
· Sets out culture of human rights
· Everything to be done in accordance with Human Rights, Freedom, Equality

LEGISLATION
· Original
· Made by representative democratic party
· FEDSURE LIFE ASSURANCE LTD
· Constitutional Status of Local Government materially different when Parliament was supreme
· Local Gov now have place in constitutional order
· Delegated / Subordinate
· Enacted in terms of original legislation
· Proclamation by President
· Regulations by Ministers

COMMON LAW
· From Roman Dutch and British
· British
· Ultra Vires – exceeding one’s limits / acting outside the law
· Rules of Natural Justice
CUSTOM
· Must be reasonable
· Existed over long period
· Generally recognized, accepted and observed
· Certain and clear






CLASSES ON ADMIN ACTS
· Emanates from Separation of Powers
· ADMINISTRATION TRANSVAAL V TRAUB
Rigid and insensitive application of the law
· Useful but not accurate – can lead to confusion
· Legislative 
Power to create and repeal legislation
· Admin Acts
· Easily recognized
· Specific form
· Published in official document
· Admin Rules which are legislative in nature – making or issuing of rules by administrator when authorized by original legislation
· General relationships created
· Framework of authority given by original act
· Judicial 
Power to control legislative and executive through interpreting legal rules and applying to concrete situations
· Admin Acts
· Interpret and apply rules to concrete situations
· Adjudication by Special Bodies – administrative tribunals
· Administrative Acts
True Admin Acts
Individual admin law relationships are created or varied
Every aspect of government activity
· Police Acts
· Discretionary Acts 
· Freedom to decide what should be done in a particular situation

OVERARCHING TERMS REFER TO JUST ADMIN ACTION
· Intra Vires – Act within the law
· Applying one’s mind to the matter – to reach a considered opinion
· Legality
· If not applied with = admin action not just = invalid

PRINCIPLE OF LEGALITY – ADMINISTRATIVE LEGALITY
· Originated at Common Law
· Principle used by courts to determine whether administrative action was not only authorized by laws but also performed in accordance with the prescripts laid down by the law.
· Basis of legality is that public administration must
· Serve a promote public interest
· Protect and respect fundamental rights





PRINCIPLE OF LEGALITY – CONSTITUTIONAL FRAMEWORK
· Constitution is supreme law of Republic
· S 2 Constitution – Law not in line with it may be declared invalid by court
· FEDSURE LIFE ASSURNACE
· Executive may hold no power and perform no function beyond that conferred upon them by law
· S 8 Constitution – Bill of Rights binds executive authority, state administration in all spheres of government
· All organs of state
· Individuals exercising public power
· Bound by law and not elevated above it

SECTION 239 CONSTITUTION
ORGAN OF THE STATE
· Any department of the state (Constitution / legislative)
Or
Administration in the national (Department of State of Government, Cabinet Minister, President, Deputy President), provincial (Premiers, MEC), local (municipality) sphere of government
 PHARMACEUTICAL MANUFACTURERS ASSOCIATION
· President promulgated legislation too early – said unfair admin action – court said President promulgating legislature is not admin action
· Any functionary or institution
Exercising a power or performing a function in terms of the Constitution (derive power from constitution)
Or
Exercising public power or performing a public function in terms of legislation (derives power from legislation)
CHIRWA V TRANSNET
· Have to determine in each case
· Whether functionary exercises public power or performs public functions
· Whether functionary is doing this in terms of legislation

· Does not include court or judicial officer

SECTION 33 CONSTITUTION (Broad Framework)
Requirements for valid administration
JUST ADMINSTRAIVE ACTION 
· Everyone has a right to administrative action that is lawful (principle of legality), reasonable (objective) and procedurally fair (rules of natural justice)
· Everyone’s rights who have been adversely affected by admin action has right to written reasons (S 3 (2)(b)(v) PAJA) New with constitution
· National legislation must be enacted to give effects to these rights (PAJA – provides informal rules for just and efficient admin action)
· Provide for review by court, independent impartial tribunal
· Impose state to give effect to 1 & 2
· Promote efficient administration




Before Constitution
Legislation – While Parliament
Common Law – Justice – Principle of reasonableness (KARELSE – Beaches in Cape – Nice beaches for Whites only found to be unreasonable)
Judicial Precedent

Entrenchment of fundamental principles of admin law in Constitution and Bill of Rights = seen against background of long history of abuse of government power in SA.

JUST ADMIN ACTION
· SECTION 1 – VALUES
· SECTION 33 – JUST ADMIN ACTION
· SECTION 195 – PRINCIPLES

SECTION 195 CONSTITUTION
BASIC VALUES AND PRINCIPLES APPLIED WITHIN PUBLIC ADMINISTRATION
· Public admin must be governed by the democratic values and principles enshrines in the Constitution
· High std professional ethics
· Promotion of efficient, economic and effective use of resources
· Development orientate
· Provision services impartially, fairly, equitably, without bias
· Responsiveness to people’s needs
· Encourage public to take part in policy making
· Accountable
· Fostering of transparency
· Good human resource management & career development
· Broadly representative of SA people
· Applies to all admin in every sphere of government, organ of state and public enterprise

PAJA
DEFINITION OF ADMINISTRATIVE ACTION
In this Act unless the context indicates otherwise
· Administrative Action mean any decision taken, or any failure to take a decision by
· Organ of the State when
· Exercising power in terms of the Constitution or provincial constitution
· Exercising public power or performing a public function in terms of any legislation, or
· Natural or juristic person, other than organ of the state
· Exercising public power or performing a public function in terms of any empowering provision (empowering provision allows for decision)
· Which adversely affects the rights of any person (only then written reasons)
· Has direct external legal effect
· Does not include
· Exec  powers or functions of National Exec controlled by Constitution
· Exec  powers or functions of Provincial Exec controlled by Constitution
· Legislative functions of Parliament Rules of procedure
· Judicial functions of judicial officer of court subject to appeal
· Decision to institute or continue prosecution
· Nomination or selection  appointment of judicial officer
· Decision or failure take decision in terms any provision in Promotion of Access to Information Act Control in Act
· Decision or failure take decision in terms any provision in S 4 (1) PAJA how one exercises powers – discretion not unlimited – in accordance with admin law

· LAWFUL – S 33 – Everyone has a right to Lawful Admin Action = Compliance with all law
· Requirements in Constitution, legislation, common law, customary law, court decisions – (authorities sources)
· Umbrella concept
· Administrators have power instilled by law and must be lawful
· Exercise of power must be authorized by law
· To prevent and prohibit adoption of any laws that will exclude judicial control over admin action
· Pre 1994 – Parliament Sovereign – could pass any law – procedure had to be correct
· Could include Ouster Clause = no judicial review
· How Steve Biko died
· S 29 (6) Internal Security Act
· No court could intervene / review anyone arrested
· Adoption of ultra vires / intra vires
· Compliance with all statute and common law requirements for lawful admin action 
· Constitution
· All organs of state must comply with the law – principle of legality
· Standards and guidelines must be used to protect individual against abuse of power
· Expresses values and belief of community
· S1 – human dignity
· S2 – Supreme Law
· Bill of Rights
· S 36 Limitation Clause – Determine if limitation is lawful – rights cannot be limited arbitrarily 
· Reasonable and justifiable in an
· Open and democratic society based on
· Human dignity
· Equality
· Freedom
· Determine proportionality
· Nature of right
· Importance of limitation
· Nature and extent of limitation
· Relation between the limitation and its purpose
· Less restrictive way of achieving purpose
· S39 (1) – Interpreting Bill of Rights – Interpretation clause
· Promote values that underlie in an 
· Open and democratic society based on
· Human dignity
· Equality
· Freedom
· S39 (2) – Promote purport and objects of Bill of Rights
· Chapter 10 – Basic values and principles governing public administration
· S195
· Chapter 37 – General Provisions
· S 237
· PAJA
· Reason for PAJA (in preamble)
· Provide for review of admin by court (Control of admin action)
· Impose duty on state to give effect to S 33 rights	
· Obligation of government to act JUSTLY
· Promote efficient administration and good governance
· Create a culture of accountability, openness and transparency (to exclude corruption)
· Enabling Statute
· Admin authority mainly derives from legislation
· Enabling statute
· Commands and directives
· Scope and content or nature of admin power = lawful
· Depend on
· Statute in question
· Constitution – framework in which powers are exercised
· Appropriate rules of stat interpretation
· General principles of admin law applied and developed by courts
· Administrator (action must be authorized by law)
Means an organ of state or any natural or juristic person taking administrative action
S239 – Definition 
· Specific Knowledge
· Experience
· Qualification
· AWUMEY V FORT COX
Suspend principal.  Board’s decision set aside – board not properly constituted and some member unqualified
Liquor Act – Chairman needs qualifications law
· Specific Geographical Area 
· Outside = ultra vires
· Time when admin action can be performed
· Exceed time limits = ultra vires
· Cannot be retrospective (only if empowered by statute)
· Will affect existing rights, privileges and freedoms
· Object / Subject Matter of admin action
· Subject Matter – power to decide about something
· Described in empowering act




· Abuse Power
· Unauthorized Ulterior Motive
ORANJEZICHT ESTATES
Powers given to public body for one reason cannot be used for ulterior purpose not contemplated at time when powers were conferred
· Takes over function of legislature by extending legal force of particular legislation
· Conflicts with principle of legality
· Conflicts with SOP
· Test to check = Objective 
· Has authorized purpose been achieved – not what administrator thought
· Does not have to be fraudulent or deceitful – may in good faith
UNIVERISTY OF CAPE TOWN VS MNISTER EDUCATION
Minister stopped payment of state subsidies on basis campus could not uphold the law
Purpose of subsidies was promote tertiary education not to uphold law on campus
Found withholding money for promoting tertiary education in lieu of campus law was not valid
RIKHOTO VS ER ADMIN BOARD
Could not be made resident of Area due to pre constit legislation.  Said worked for one employer continuously for not less than 10 years
Contract had be to renewed annually - made break in employment
Right of residence confirmed
CASSIEM V COMMANDING OFFICER
Power to revoke prisoner’s privileges in event of abuse of privileges was used improperly to punish prisoners
· Unauthorized procedure
· Circumvents correct procedure by using a short cut
VAN COLLIER V ADMINISTRATOR TRANSVAAL
Director of Educ. Transferred educator with bad conduct to another post instead of invoking disciplinary action.
Educator not given chance to state case
= Unlawful
PTA CITY COUNCIL V MEERLUST INVESTMENTS
City council used pvt law for purchase and sale to enforce an expropriation of property.  Did not use proper procedures
· Ulterior motive to defeat the purpose of the law – in fraudem legis
· To defeat the law
· Administrator deliberately and intentionally evades provisions of empowering statute
DADOO LIMITED VS KRUGERSDOTP MUNICIPAL COUNCIL
Action is fraudem legis when designedly designed so as to escape provisions of law, but falls in truth within these provisions

· Bad Faith
· Against legal convictions of society
· Fraud dishonesty corruption
· Could not have applied mind to requirements of valid admin action
· Deliberate disregard to act within public interest
HART V VAN NIEKERK
Municipality to close down public swimming pools was for improper purpose
To circumvent repeal of Reservation of Separate Amenities Act
To prevent black people from using public swimming pool
Court found – Mala fides
· Delegation
· General rule against delegation = common law
· Delegates delegate non potest – the person to whom a power is granted may not delegate to another
FOSTER 
Power is entrusted to a person to exercise own judgment and discretion – not competent to delegate unless empowered to do so expressly or by necessary implication
SHIDIACK
Came from East Europe – needed to pass test
Minister delegated to official to do test and official failed brothers
Ministers job to decide on immigrants – unlawful delegation
· If special qualifications etc required – must not delegate
· S238 Constitution
· Exec Organ in State may delegate
· Power / function exercised or performed in terms of legislation
· Power / function on agency or delegation basis
· Mandate
· Give instruction or command
· Deconcentration
· Must be within department between hierarchal relationships
· Delegator my withdraw delegation at any time
· Delegate acts in place of delegator – regarded as being performed by delegator
· Delegator may exercise various types of controls
· Reports
· Relieve of duty
· Even if matter not concluded and conclude himself
· Cannot undo execution of delegator
· Can withdraw the delegation
· Cannot become involved in legal dispute with other members of hierarchal relationship
· Decentralisation
· Transfer certain powers and activities to independent body
· Complete delegation of powers
· Appoint board to issue licenses
· Control
· Appointment of body’s members
· Way of appeal or review by minister of decision made
UNIVERSITY OF PTA V MINISTER OF EDUCATION
Principal retired
New principle to be appointment by Minister of Education
Board to make recommendations
Minister did not like recommendation
= deadlock
Minister did not have right to appoint principle, board had right but minister to ratify could not substitute recommendation with another person
· Procedures
· Exceed powers set out above = ultra vires – exceed authority

· REASONABLE
Not guided by or based on good sense
Beyond limits of what is acceptable
Relates to merits or substance of decision
· Provided for in S33 Constitution
· Objective 
· Decision to be sound a sensible that any person can understand why decision made
· Can violate SOP – Courts not to substitute decisions
· S 3 (4) (b) (Relates to S36 of Constitution)
· Objects of empowering provision
· Nature and purpose of, need to take admin action
· Likely effect of Admin Action
· Urgency of taking admin action, urgency of matter
· Promote efficient admin and good governance
· Common Law
· Courts did not hold reasonableness a separate distinct independent requirement
· Principle of symptomatic unreasonableness
· Unreasonableness = indication some other requirements for valid admin action not met
· Cannot review unreasonableness but can review other defect
· Gross Unreasonableness
· Judicial intervention only permissible when degree of unreasonableness is so gross = incomprehensible except on grounds of bad faith or ulterior motive - = failure of administrator to apply mind.
UNION GOVERNMENT  V UNION STEEL
No authority and none cited for the proposition that a court of law will interfere with the exercise of discretion on the mere grounds of its unreasonableness.  Unreasonableness has to be gross – ulterior motive or mala fides, therefore not applying mind to nature.


NATIONAL TRANSPORT COMMISSION V CHETTY’S MOTOR TRANSPORT
Held that court will only interfere with gross unreasonableness to warrant the interference that authority failed to apply mind.
· Narrow approach – unreasonableness that affects mindset not that affects individual (mind of administrator) Makes test subjective
· Examines mind set, metal condition, psychological attitude of the administrator
· Section 24(d) Interim Constitution
·  Predecessor of S 33
· Replaced reasonable with justifiable
· Justifiable in relation to reasons given
· Decisions to be rational, coherent and capable of being reasonable sustained
· Rational link between decision and reasons given
· Irrational decision cannot be based on reason
· Always subjective element involved in every decision
· But must always be objective to understanding and acceptance
· Courts Approach
· STD BANK OF BOPHUTHATSWANA VS REYNOLDS
Test of gross unreasonableness as per new Constitution does not accord with modern approach of judicial review especially when applied to Constitution like SA.
Has chapter on fundament mental rights, binding on all legislative and executive organs of state at all levels of Government.
Necessary to use less stringent test of unreasonableness
KOTZE V MINISTER OF HEALTH
Director General refused early retirement due to medical reasons
DG had been given opinions that applicant was unfit
DG did not believe danger in job
Court found
Reasons advanced for action under review not supported by facts of the law
Decision taken on incorrect facts
“justifiable” – capable of being justified or shown to be just
Reasons must show actions just
Assumption DG that medical practitioners had not taken time to find out job requirements was groundless and unjustified
DG Failed to apply mind to situation
ROMAN V WILLIAMS
Applicant former prisoner.
Sought review that commissioner of prisons to re-imprison for non-compliance with the conditions under correctional supervision
Commissioner said he had used discretion to send back to prison according to Correctional Services Act in a bona fide manner with due consideration of the facts
Court Held
Such decision must be justifiable in relation to reasons given
Objective test
Constitutional test wider than common law test
Overrides common law
JSE V WITWATERSRAND NIGEL LTD
Justifiable in relation to reasons given must be objectively tested
	Suitability
	Necessity
	Proportionality
Which require a test for reasonableness
Gross unreasonable no longer requirement for review
· Test for justifiability objective – objective substantiation
· Admin action to pass proportionality test when following present
· Suitability of administrative measure
· Admin to choose only means that are most appropriate to achieve desired end
· Rationality
· Rational end between end and means
· The necessity of the measure
· Administrator to only take steps as are necessary if prejudice to individual is involved
· Choose action that causes least harm to those who will be affected
· A weighing up of advantages and disadvantages when considering end to be attained
· NB requirement
· Weigh up advent v disadvantage and considering injury to general public or individual
· Method of mean should not be out of proportion to advantages
· Even balance
· S 33 (1) Constitution
· Simpler than Interim
· Everyone has right to admin action that is reasonable
· No reference to wide or narrow approach
· Look at Std Bank and Reynolds case – gross unreasonableness rejected
· Now reasonableness = specific requirement of the validity of all admin action
· PAJA
· S 6 (1)
· Institute proceedings in a court or tribunal for judicial review of an admin action on the ground that
· S 6(2)(h)
· The exercise of proper performance of the function authorized by empowering provision, in pursuance of which the administrative action, was purportedly taken, is so unreasonable that no reasonable person could have so exercised the power pr performed the function
· Question is this not gross unreasonableness and contradictory to S 33
· ASSOCIATED PROVINCIAL PICTURE HOUSES V WEDNESBURY CORP
Wednesbury test / unreasonableness
Def – Gross unreasonableness
Decision on competent matter so unreasonable that no reasonable authority could ever come to it then courts can interfere
To prove would be overwhelming
· Tempting to argue S 6(2)(h) brings back gross unreasonableness

· Constitutional Courts interpretation
BATO STAR
Allocation of fishing quotas by Chief Director
Appellant challenged Chief Director allocation of fishing quota in terms of Marine Living Resources Act
Questions
Chief Directors action = unreasonable
O Reagan
Acknowledged difficulties to establish reasonableness before Constitution
Wenesbury decision & PAJA draws directly on the Wensbury language
Emphasized importance of reading S 6(2)(h) in line with wording of S 33 (1)
Unreasonable = simple test
Lord Cook – decision is one that a reasonable decision maker could not reach.
Difficult because of SOP
Review of courts have substantive and procedural ingredient
Distinction between appeal and review still significant
Court to take care not to usurp functions of administrative agency
Courts task to ensure that decisions taken by admin agencies fall with the bounds of reasonableness require by the Constitution
How not to negate distinction between appeal and review
How not to do harm to doctrine of SOP
=	Treat decision makers with appropriate respect when applying reasonableness test
· Simple test = admin action is reviewable if it is one that reasonable decision maker could not reach.
· Depends on circumstance each case
· Context based
· Factors to determine if reasonable
· Nature of decision
· Identity and expertise of the decision maker
· Range of factor relevant to the decision
· Nature of competing interests involved
· Impact of the decision of the lives and well being of those affected
· WILL REMAIN PROBLEMATIC AND UNCERTAIN

· PROCEDURALLY FAIR
· Right to participation
· Procedural fairness only -  not concerned with decisions (i.e. merits)
· Duty of admin to act with fairness as recognized in Constitution
· S 33 (1)
· S 195
· Procedural fairness improves quality of decision making
· Common Law Rules of Natural Justice foundation of right to procedural fairness
Collective term for number of common law decisions applicable to administrative enquiries and hearings
ALLOWS JUSTICE TO BE DONE AND BE SEEN TO BE DONE – inspire public confidence



· Principles of good administration
· Facilitate accurate and informed decision making
· Ensure decisions are made in public interest
· Preserve import procedural values
· Audi alteram partem rule (To hear both sides of the story)
· Allows for better decisions
· Fair to all parties
Individual to be given opportunity to be heard on the matter
· Judicial action – judgment of judicial admin 
· Legislative action – making ministerial regulation that affects right of individual
· True admin action
Individual to be informed of consideration when they count against them
Reason to be given for any decisions taken
· S33 & S195 Constitution
· Given opportunity to be heard
· Includes Legitimate expectation (not part of rules of natural justice)
Rules of fair procedure are intended to cases where no vested tight exists but only a legitimate expectation of a benefit may be granted or not withdrawn before a hearing
Based on something concrete
						Express Promise
Regular practice expect to continue
					Not guaranteed success, merely a hearing
· S 3(1) PAJA
Administrative action that materially and adversely affects rights or legitimate expectations of any person must be procedurally fair
· To be informed of considerations which count against them
· To enable to defend against issue
LOXTON V KENHARDR LIQUOR LICENSING BOARD
DOWN V MALAN
Interest party could have reasonably foreseen facts predjudicial to him would be taken into consideration and that he should act accordingly, if he did not, failure would be attributed to his own carelessness or negligence
· Reasons to be given of any decisions taken
· Applied inconsistently in past
· Often exclude in enabling Act
· Reluctant to provide reasons
· Sometimes mala fides, improper motives not to give reasons
SIGABA V MINISTER OF DEFENCE OF POLICE
· Leads to mistrust if not given and can lead to expenses for review
WC GREYLING & ERASMUS V JHB LOCAL TRANSPORTATION BOARD
Impressive evidence given by applicants, respondents nevertheless refused the application for permit had given no reason for refusal
Respondents acted grossly irregularly
Statute did not expressly require that reason be given, did not dispose that NB evidence had been ignored
· S 33 (2) – Written reasons now have to be supplied on request if adversely affected
· Proper Notice of intended action (S 3 (2)(b)(i) – PAJA)
· Forth coming admin action whether requires by statute or not
· Contain all details to assist in prep for hearing
· Reasonable and timeous notice (S 3 (2)(b)(ii) – PAJA)
· Enable to collect necessary information to prepare their case
· TURNER V JOCKEY CLUB CASE
· Jockey suddenly confronted with serious allegations
· DU PREEZ V TRUTH & RECONCILIATION
· Reasonable and timeous notice of time and place where evidence affecting us detrimentally or predjucically will be presented to the Committee
· NISEC V WCAPE PROVIN TENDER BOARD
· Right to hearing does not include right to complete discovery
· Sufficient info to inform of case against them to prepare meaningfully
· Applicant wanted full documents, court found statement in memorandum was enough information
· Personal Appearance (S 3 (3)(a) – PAJA)
· Not essential unless by statute
· Person must be given fair opportunity to represent case
· In person or written presentations
· Legal Representation (S 3 (3)(a) – PAJA) (not part of audi alteram partum)
· Only where statute provides for.  Does not exist at common law
· Nature of hearing should be the decider
· Evidence / Cross examine (S 3 (3)(b) – PAJA)
· Not essential
· Not inherent part of rules of natural justice
· Hearsay and opinion usually permitted
Not strict court procedure
· Public hearing (S 4 (1)(a) – PAJA)
· Not essential
· For transparency & fairness will be held
· E-tolling example
· Nemo iudex in sua causa rule (no-one should judge in his own case)
· Decision maker must be  and must be reasonably perceived to be impartial or unbiased
Rule against bias
· Common law rule requires all admin exercise powers in unbiased manner
· Decision will be more than likely sound when decision maker unbiased or impartial
· Public will have more faith in admin process







· Common example of bias
· Pecuniary / financial interest
ROSE V JHB LOCAL ROAD TRANSPORTATION BOARD
Chairman responsible for granting / refusing transport license, was also director or 3 large companies
Opposed application for  permits
Apparent that company would benefit from refusal of applications
Chairman refused to stand back and participated in hearing
Court found reasonable person would realize chairman biased because if financial interest & his company was one of the objectors
· Personal interest
LIEBENBERG V BRAKPAN LIQUOR LICENCING BOARD
Mayor insisted on being present when liquor applications being heard
Brother was applicant
License granted to brother
Members submitted affidavits that not been influenced by presence of mayor
Court found relationship led to suspicion of bias – set decision aside
· Test to determine bias – no reasonable person would have perception of bias
BTR INDUSTRIES SA
Reasonable suspicion satisfies test and apprehension real likelihood that biased exists not prerequisite for disqualifying bias.
SACCCAWU V IRIVIN & JOHNSON LTD
Labour dispute ended in labour court
Factory got advice from law firm
Law firm invited presiding judge to deliver judge to present paper at seminar
Confirmed correctness of bias test in BTR
Preferred reasonable apprehension rather than reasonable suspicion 
· Constitutional
· Common law rules have been constitutionalised
· S 33 (1)
· Before constitution  - rules of natural justice could be excluded from statute
· Can be limited – comply with section 36 Limitation clause
VAN HUYSSTEEN NO
Party entitled to more than just application of audi alterum partem and nemo iudex in sua cause rules
Entitles to principles and procedures which in circumstances are right and just and fair
· More comprehensive than rules of Natural justice and covers fair procedure not covered in common law
· Natural justice give flesh to Constitution
· Courts interpretation before PAJA
KOTZE V MNISTER OF HEALTH
Early retirement story
= Consideration of info that did not form part of application = denial of procedurally fair admin action
Applicant should have been given opportunity to deal with other information that did not form part of application and was taken into account by administrator
· Denying hearing is fatal irregularity irrespective if strength of case
· Fair procedure is to be followed regardless of possible effect on outcome

FRASER V CHILDRENS COURT
Matter was decided without Fraser presenting his side
Review proceedings aimed at setting aside adoption order
Said prejudiced because no hearing
Could have hearing
Did not mean he could VETO adoption
JANSE VAN RESNBURG NO V MINISTER TRADE AND INDUSTRY
Said search and seizure unfair and affected his business
S 8(5) violated admin justice
Prevented from doing business before hearing
· PAJA
· Section 3(1) defines Just admin action
· Admin action that materially and adversely affects the rights or legitimate expectation of any person must be procedurally fair
· Legitimate Expectation
· Developed by British courts
· Gives right to hearing 
· Does not mean you will succeed
WALELE V CITY OF CAPE TOWN
Solution that only place legitimate expectation found is in S 1 & 3 (1) / not S 33 Const / not anywhere else
S1 Gives effect to right entrenched in S 33
S 3 (1) gives suggest there is admin action which will affect leg expect and which should be procedurally fair
JENKINS V GOV OF RSA
Showed doc of leg expect had become part of common law even though no reference in S 33
State employee had benefits taken away with no notice
ADMIN TVL V TRAUB
Medical students complained about situation at Baragwanath
Provincial authority refuses to confirm appointments as senior house officers
Had leg expectation
LAUSCHER V NATIVE COMMISSIONER (before PAJA)
Wanted to enter restricted area
Denied had no vested right
No legitimate expectation
EVERETT V MNISTER OF INTERIOR
					1st SA case to raise doc of leg expectation
					Temporary residence – specific period
					Asked to leave before period
Had leg expectation
					COUNCIL CIVILS SERVICE UNIONS V MINISTER CIVIL SERVICES
					English Case
					Lord Fraser – held leg expect could arise
· From express promise
· Regular practice
· Leg Exp after 1994
· CLAUDE NEON V CITY COUNCIL GERMISTON
Lady sent tender to wrong fax number
Court found had leg expect that he would be notified when tender ready
Justified in setting aside contract and retender
· JENKINS
Benefits taken away after using for 18 months
Leg exp for hearing before benefits taken
· TETTEY V MINISTER HOME AFFAIRS
Illegal alien
Agrees to assist with bringing down corrupt authorities that helped with his false paperwork
Told if he assist and official’s prosecuted application for residence would be favorably considered
Temporary residence which expires and he is told to leave country
Court found he had leg expectation that application would be favorable considered, or at least considered
All people in SA must be treated same even if not citizen
· Individual admin law relationship
· Section 4
· Applies to public
· General admin law relationship
· S 3(2)(a) PAJA
· Fair admin procedure depends on circumstance of each case
CHAIRMAN OF BOARD ON TARRIFFS AND TRADE V BRENCO INC
Alleged dumping by respondents – complaint another company
Upon finding in investigation dumping duties imposed on respondents
Said decision was procedurally unfair
Requirements of audi are contextual and relative
MASETHLA VA PRESIDENT RSA
Very essence to act fairly is it flexibility and practicability
Contest of Dismissal
· S 3(2)(b) PAJA – Mandatory elements
· In order to give effect to the right procedurally fair admin action, an administrator , subject to S 4, must give a person referred to in Subsection 1
· Adequate notice of nature an purpose of the proposed admin action
· Reasonable opportunity to make representations
· A clear statement of the admin action
· Admin action already taken place
· From statement should be able to tell what is decided
· Adequate notice of any right to review or internal appeal, where applicable
· Adequate notice of the right to request reasons in terms of S 5
· Seems rules of nat justice codified
· Generous interpretation procedurally fair admin action (reason to include situations not covered in Act)
HUYSSTEEN
· Reason for mandatory elements
· Affected person enough time to and reasonable opportunity to make representation before decision taken and be given sufficient information
· Words adequate and reasonable leave administrator with some flexibility
EARTHLIE AFRICA
Applicants challenged building of nuclear reactor
Give effect to fair hearing is that interested part may be placed in a position to present and controvert evidence in a meaningful way
· Section 3(3) PAJA – Discretionary requirements
· In order to give effect to the right to procedurally fair admin action, an administrator may, in his or her discretion, also give the person referred to in subsection 1 an opportunity to
· Obtain assistance and in serious complex cases, legal representation
· In line with common law  
· Present and dispute information and arguments
· Closely linked to mandatory granted the reasonable opportunity to make representations
· Essence of a fair hearing
· Appear in person
· Not a requirement unless empowering statute makes provision
· Written hearings quicker and may be dealt with immediately
CEKESHE V PREMIER E CAPE
BAM MUGWANE V MINISTER OF FINANCE
Court held fair hearing does not mean be given an opportunity to appear personally
· Section 3(4)(a) PAJA
· If it is reasonable and justifiable in the circumstance, an administrator may depart from any of the requirements referred to in subsection (2)
· Section 3(4)(b) PAJA
· In determining whether a departure in paragraph (a) is reasonable and justifiable, an administrator must take into account all the relevant factors including
· Objects of the empowering provision
· Nature and purpose of and the need to take the administrative action
· The likely effect of the administrative action
· The urgency of taking the administrative action or the urgency of the matter
· The need to promote an efficient administration and good governance
· Approximate rewording S 36 of Constitution (limitation clause)
· Limitation to be in accord with S 36
· Must comply with both
· Right in question must be limited by law of general application
· Limitations must be reasonable justifiable in an open and democratic society based on human dignity, equality and freedom
· Certain relevant factors must be taken into account, namely the nature of the right, importance and purpose of the limitation, the nature and extent of limitation, relation between limitation in its purpose and a less restrictive way of achieving purpose


· Section 3(4)(b) PAJA
· Where an administrator is empowered by an empowering provision to follow a procedure which is fair but difference from the provisions in subsection (2), the administrator may act in accordance with that different procedure
· Must be fair
· Empowering provision to authorize
· Section 4(1) PAJA – Mandatory
· In cases where an admin action materially and adversely affects rights of the public, an administrator, in order to give effect to the right procedurally fair admin action must decide whether
· To hold a public inquiry in terms of subsection (2)
· To follow a notice and comment procedure in terms of subsection (3)
· To follow the procedure in subsection (2) and (3)
· Where administrator empowered by empowering provision to follow a procedure which is fair but different, to follow that procedure or
· To follow another appropriate procedure which gives effect to section 3
· Commenced 31 July 2002
· General admin law relationship
· Purpose to remedy past position when public had no input to promulgation of delegated legislation or before admin decision of application were taken 
· PUBLIC
· Includes and group or class of the public
· Normally refer to general admin law relationship for definition
· When admin affects adversely people 
· generally
· impersonally
· non specifically
· general impact
· impact has significant public effect
· constructional, statutory or common law rights of member of public are at issue
BATO STAR DECISION
 Marine Living Resource Act
Allocation for quotas of fishing
Refusal of quotas had general impact
· Section 4(2) PAJA – Mandatory
· If administrator decides to hold a public inquiry
· The administrator must conduct the public inquiry or appoint a suitably qualified person or panel of persons to do so
· The administrator or person or panel referred in paragraph (a) must
· Include a public hearing and
· Comply with the procedures to be followed in connection with public inquiries as prescribes
· Conduct the inquiry in accordance with that procedure
· Compile a written report on the inquiry and give reasons for any administrative action taken or recommended and
· As soon as possible thereafter
· Publish in English and at least 1 other official language in Gazette a notice containing a concise summary of any report and the particulars of the places and times the report may be inspected and copied
· Convey such other means of communication which the administrator considers effective, the information referred to in item (a) to the public concerned
· Section 4(3) PAJA – Mandatory
· If an administrator decides to follow a notice and comment procedure, the administrator must
· Take appropriate steps to communicate the admin action to those likely to be materially affected by it and call for comments from them
· Consider any comments received
· Decide whether or not to take the admin action with or without changes
· Comply with the procedures to be followed in connection with notice and comment procedures as prescribed
· Section 4(4) PAJA – Mandatory
· If it is reasonable and justifiable in the circumstance, and administrator may depart from the requirements referred to in subsection (1) (a) – (e) , (2), (3)
· In determining whether a departure as contemplated in paragraph (a) is reasonable and justifiable, an administrator must take into account all relevant factors including
· Objects of the empowering provision
· Nature and purpose of and the need to take the administrative action
· The likely effect of the administrative action
· The urgency of taking the administrative action or the urgency of the matter
· The need to promote an efficient administration and good governance
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