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GoodLucca–ADL2601ExamSpotQuestions

Examquestionscollatedfrom4years’exams

Question1
DefineanAdministrativerelationship–upto10marks

Anadministrativerelationshipexistsbetweentwopartiesinanunequal
relationship.Oneofthesubjectsisapersonorbodyclothedinstate
authoritywhoisabletoexercisethatauthorityoverapersonorbodyina
subordinatepositionwhoserightsareaffectedbytheaction.

Inanindividualrelationshipherulesapplypersonallyandspecifically
betweentheparties.Therelationshipiscreatedbyindividualadministrative
decisions.
(5)

Inageneraladministrative-lawrelationshipthelegalrulesgoverningthe
relationshipbetweenthepartiesapplytoallthesubjectsinaparticular
group.Itiscreatedby,changedandterminatedbylegislation.

+applytosituation

Question2
DefineAdministrativeActionaccordingtoPAJA–eveniftheysaysection3
–thisisasection1question!

Section1ofPAJAdefines"administrativeaction”asanydecisiontaken,or
anyfailuretotakeadecision,by-
(a) anorganofstate,when-
(i) exercisingapowerintermsoftheConstitutionoraprovincial
constitution;or(ii) exercisingapublicpowerorperformingapublic
functionintermsofanylegislation;or
(b) anaturalorjuristicperson,otherthananorganofstate,when
exercisingapublicpowerorperformingapublicfunctionintermsofan
empoweringprovision,

whichadverselyaffectstherightsofanypersonandwhichhasa
direct,externallegaleffect.

Thereareexceptionstothedefinition.(Listafeworwholelistifasked)
1. Executivepowersandfunctions(President,ministers,provincialand
municipal)
a. Callingreferendum
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b. Receivingdiplomats
c. Conferringhonors
d. Appointingcommissionofenquiry
e. Signinganact(Pharmaceuticalcase)
2. Legislativefunctionsofparliament
3. Judicialfunctionsofjudicialofficerofacourt
4. DecisionsunderPAIA2000
5. DecisionsunderPAJAsection4(1)
a. Choosingaproceduretofollowthataffectsthepublic
+apply
egTheawardingofthefishingrightsamountstoadministrativeaction
becauseit
complieswiththedefinitioninthatitinvolvesadecisionbyanorganof
state(theDepartmentoftheEnvironmentorMCM)intermsoflegislation,
whichhasadverselyaffectedtherightsofaperson(Food-for-all(Pty)Ltd)
andwhichappearstohavehadadirectexternallegaleffect.

Question3
Defineanorganofstate

Intermsofsection239oftheConstitutionan'organofstate'means-
(a)anydepartmentofstateoradministration
inthenational,provincialorlocalsphereofgovernment;or

(b)anyotherfunctionaryorinstitution:

(i)exercisingapowerorperformingafunctionintermsoftheConstitution
oraprovincialconstitution;or

(ii)exercisingapublicpowerorperformingapublicfunctionintermsofany
legislation,
butdoesnotincludeacourtorajudicialofficer.

+Applyexample
MCMisanorganofstatebecauseitfallswithinthedefinitionoforganof
stateinthatitispartoftheDepartmentoftheEnvironmentorinthatitis
exercisingapublicpowerorperformingapublicfunctionintermsofthe
MarineLivingResourcesAct.
Theanswer(thatMCMisanorganofstate)isimportantbecauseanorgan
ofstateisoneoftheprimarybodieswhosedecisionsmayamountto
administrativeactionintermsofsection1ofPAJA.

Question4

Listsourcesoflaw(5)
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1. TheConstitution
2. Legislation
3. Caselaw
4. Commonlaw
5. Administrativepractice
6. Internationallaw

Question5
FunctusOfficio(10forall,5forvalid)

Administrativeactstable

Invalidacts Maybealteredor
withdrawn

Notifquestionedin
court/tribunalorif
personacquiredrights

ValidOnerous
(placesduty/prevents
himfromdoing
somethingeglicence)

Maybealtered Egiftooharsh,the
departmentcancorrect
itsmistake

ValidBeneficialacts Onlywherepoweris
expresslyconferredor
bynecessary
implication

Status Ifitaffectsthestatusof
anindivudalitmaynot
bechangedegadoption
–theadministratoris
assumedtobefunctus
officio

IFKeeptoonerous/burdensome….
Anadministratorissaidtobefunctusofficio(roughlytranslateditmeans
“havingcompletedthetask/duty;nolongerfunctioning”)whenthe
administratorcannotamend,repeal/revokeorvaryitsdecision.

Thestateorganhasdischargeditsdutyanditcannotberepealed

Withregardtovalidonerous/burdensomeadministrativeacts,theseacts
maybealteredbytheadministrator.Onerous/burdensomeadministrative
actsplaceadutyontheindividual,orprohibitanindividualfromdoing
somethingorrefusetogranthimorhersomethingsuchasalicence.Ifthe
officialdecidesthatthedecision,thoughvalid,maybeabitharsh,orifpolicy
changes,andsoon,thedecisionmaybechangedatanystage.Thereason
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forthisruleisthattheadministrationmustbegivenanopportunityof
correctingitsownmistakes.

Validbeneficialadministrativeactsmaybealteredbytheauthorityonly
wherethepowertodosohasbeenconferredexpresslyorbynecessary
implication.Forexample,ifalicencehasbeenissued,itcannotsimplybe
revokedbythelicensingofficer.

Invalidadministrativeactionmaybealtered/rectifiedbytheadministratorat
anytimeunlessithasbeenchallengedbeforeacourtorhighertribunal,orif
theaffectedindividualhasacquiredrightsorprivilegesasaresultofthe
action.

Applicationofinvalid
Inthiscasetheactionisinvalidsincethecommitteeisinvalidandthe
committeewouldbeabletochangeitsdecision.Ifthecorrectcommittee
hadmadethesamedecision,itwouldbeanonerousactionandthe
committeewouldalsobeabletochangeitsdecision.

Question6
BreiflyexplainDiscretionarypower&applytofacts
Discretionisachoicebetweentwoormorevalidoptions.Inthesetoffacts
adiscretionisexercisedbythecommitteewhohadtochoosebetween
promotingornotpromotingMrWarden.
Diskresieisdiebevoegdheidom’’nkeuseuitteoefentussentweeregmatige
geldigeopsiesofmoontlikeoptrede.IndiendieDirekteur-generaaldiebesluit
geneemhet,souditgeldiggeweeshet,aangesienhy/sydieadministrateur
wasaanwiediebevoegdheidkragtensdieregulasiestoegewysis.

Question7–onlyin2007&2009–10-15marks
ExplainDelegationwithreferencetodelegatusdelegarenonpotestrule

Theruledelegatusdelegarenonpotestmeansthatiftheactionentailsthe
exerciseofadiscretion,nodelegationmaytakeplaceunlessauthorisedby
therelevantlegislation.
Inotherwords,ifapowerisconferredonanadministratorbecauseof
specificqualifications,expertiseorknowledge,thisfunctionmaynotbe
delegatedtoanotherfunctionary.
ThekeyjudgmentisShidiackvUnionGovernment(1912AD).

Delegationis,however,permissibleintermsofsection238ofthe
Constitutionifitisconsistentwiththelegislationintermsofwhichthe
powerisexercisedorthefunctionisperformed;
orifthepowerisexercisedforanotherexecutiveorganofstateonan
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agencyordelegationbasis.

Asubordinatemay,howeverbeinstructedtoimplementadecision.
Anadministratormaynotputitselfinthepositionofhavingtoaccept
directionsorordersfromanotherbody.
Theadministratormayappointafact-findingbodytoassistit,providingthe
finaldiscretionisexercisedbytheproperauthority.

Apply:
Inthelightoftheabove,theDirectorofLegalAdvisoryServicesdidnot
performintermsofanauthoriseddelegationsincethestatutemakes
provisionforthefunctiontobeperformedbytheMinisterofHomeAffairs
whomaydelegatethispoweronlytotheDirector-Generalofthedepartment.
Onlythelatteractionwasthereforeauthoriseddelegation.
ItwascurioustodiscoverhowmanystudentsthoughtthattheDirectorof
LegalAdvisoryServiceswasnotaHomeAffairsofficial.Ifnotabsolutely
clearfromthesetoffacts,youcanassumethatitisanofficialinthesame
department.Manydepartmentsincorporatesomeformoflegalservices.

Question815NBNBNB

DiscusswhetherprocedurallyfairaccordingtoPAJA
Section3!

1. Administrativeactionwhichmateriallyandadverselyaffectstheright
orlegitimateexpectationsofanypersonmustbeprocedurallyfair.(S3(1)
ofPAJA).

Briefly,legitimateexpectationmeansthattherulesoffairprocedureare
extendedtothosecaseswherenovestedrightexists,butonlya“legitimate
expectation”ofabenefitthatmaybegrantedorabenefitthatwillnotbe
withdrawnbeforeahearinghasoccurred.

Thisexpectationisnotmerelyahopeorwish,butbasedonsomethingmore
concrete,suchasanexpresspromise,oraregularpracticewhichcan
reasonablybeexpectedtocontinue.Itdoesnotmeanthatthepersonis
guaranteedsuccess,butonlythatheshouldreceiveahearing.
JENKINSVSGOVERNMENTOFRSAlegitimateexpectationispartof
commonlaw–stateofficialcancontinuetousevehicle

2. Fairadministrativepracticedependsonthecircumstancesofeach
case.(s3(2)(a)ofPAJA)

Mandatoryrequirements:(s3(2)(b)ofPAJA)
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Beforetheaction:
•Adequatenoticeofthenatureandpurposeofproposedaction
•Reasonableopportunitytomakerepresentations(EarthlifeAfricacase)
•Clearstatementofadministrativeaction

Aftertheaction:
•Adequatenoticeofrightofrevieworinternalappeal
•Adequatenoticeofrighttorequestreasons
VanHuyssteen-saak––dieregmoet’’nruimiinterpretasiegeniet,mawom
gevallewatnieindiewetgedekwordnie,intesluit.

3. Discretionaryrequirements:(s3(3)ofPAJA)
•Opportunitytoobtainassistance,evenlegalassistanceincomplexcases
•Opportunitytopresentanddisputeinformationandarguments
•Opportunitytoappearinperson

(Makesureyouknowthemeaningof“mandatory”and“discretionary”.)

4. S3(4)ofPAJAstatesthattherequirementsins3(2)ofPAJAmaybe
departedfromonlyifreasonableandjustifiable.

Thisisdeterminedbytakingallrelevantfactorsintoaccount,whichinclude:
•Theobjectsoftheempoweringprovision
•Thenatureandpurposeofandneedfortheaction
•Thelikelyeffectoftheadministrativeaction
•Theurgencyofthematter
•Theneedtopromoteefficientadministrationandgoodgovernance.(s
3(4)(b))

Extramarkortwoifaboveincluded.

5. Section3(5)ofPAJAstatesthattheadministratormayalsofollowa
differentbutfairprocedureiftheempoweringprovisionauthorisesthis.
a. Mustconformtosection36ofconstitution

Exampleofapplication
MrWardenwasnotgivenadequatenoticeoftheaction.Thereisno
indicationthathewasgivennoticeofhisrighttoreviewortherightto
reasons.Thereseemstobenoreasonthatitcouldbereasonableand
justifiabletodepartfromtheserequirements.Asafurtherreason,thewrong
peopleconductedtheinterview(noproperdelegation).Thereforeseveral
requirementsforaprocedurallyfairactionwereinfringed.

Question9–tiponly,notasked–donotdiscussifspecificallyaskedfor
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section3ofPAJA
Naturaljusticeconcepts
1. Audialterampartemrule(toheartheothersidebeforedecision)
a. Propernoticeofintendedaction
b. Reasonableandtimelynotice
c. Personalappearance
d. Legalrepresentation
e. Evidence/crossexamination
f. Publichearing
2. Nemoiudexinsuacausarule(nooneshouldjudgeinhisorherown
cause–ruleagainstprejudice)
a. Pecunary(financialinterest)
b. Personalinterest

Intext
Procedurallyfairadministrativeactionincludestherulesofnaturaljustice.
Theconstitutionalrightishowevernotlimitedtoandismorecomprehensive
thanthecommon-lawrules.Therulesofnaturaljusticecomprisetheaudi
alterampartemruleandthenemoiudexinsuapropriacausarule.
Theaudi-ruleconsistsof:theopportunitytobeheard,including
propernoticeoftheintendedactionreasonableandtimeousnoticepersonal
appearance/writtenrepresentationslegalrepresentationifwarrantedthe
righttoleadevidenceandtocross-examinenotinherent-properopportunity
toputone’’scaseisthecriterionpublichearing.
tobeinformedofconsiderationswhichcountagainstthepersonreasons
mustbegivenforthedecision.
Thenemojudex-rulemeansthatonemaynotbeajudgeinone’’sowncause,
iethedecision-makermustbeimpartialandnotbiased(usuallynopersonal
orpecuniaryinterest).

Whencansomeonetakeamattertoreview?OrDoesreviewapply?)
(followedbyaboverulesifneeded)(10)
Section6(1)ofPAJAstatesthatanypersonmayinstituteproceedingsina
courtoratribunalforthejudicialreviewofanadministrativeaction.

Intermsofsection6(2)(a)ofPAJA,acourtortribunalhasthepowerto
judiciallyreviewanadministrativeactionif,interalia,theadministratorwho
tookthedecision–
(i) wasnotauthorisedtodosobytheempoweringprovision;
(ii)actedunderadelegationofpowerwhichwasnotauthorisedbythe
empoweringprovision;or
(iii) wasbiasedorreasonablysuspectedofbias;

Question10
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Righttoreasonsquestions?
(10)
Kragtensartikel33(2)vandieGrondwetismnrSikhgeregtigopredes
aangesiensyregtenadeliggeraakisdeurdiekansellasievandiepensioen.
Hierdievereistebiedbeskermingteenenigearbitrêreofonredelike
besluitneming.CurrieenKlaarenstelvoordatdiehoofdoelvandievereiste
omredesisomadministratieweoptredeteregverdig.Ditbevorder
regverdigheidenkorrekteadministratieweoptredeaangesienslegteredesof
geenredesaanleidingkangeetothersiening.Ditversekerookopenheid,
verantwoordbaarheidendeursigtigheidiinpubliekeadministrasieen
reflekteerdiewaardesvan’’noopendemokratiesesamelewing.

Artikel5vanPAJAbepaaldatredesaanenigeenwatdaarovooraansoek
doen,enwieseregtenadeligenwesbepaalookdat’’nhofookdieoptrede
kanhersienasdieoptredenierasioneelaansluitbydieredeswatgegeeis
nie.
Diebelangrikheidvanredeslêdaarindatditaanduihoedieadministratiewe
liggaamgefunksioneerhertoediebesluitgeneemis––ofditregmatigof
onwettig,rationeelofarbitrêr,redelikofonredelikopgetreehet.

Asgeenredesverskafisnie,ismnrSikhin‘‘nuitersongunstigeposisieom
dieoptredeaanteval.Indiengeeninligtingaanhombekendisnie,soudit
baiemoeilikweesomkwessiessoosdieversuimvandieadministrateurom
diesaakdeeglikteoorweeg(applyhismind),ongemagtigdedoel,mala
fides,ensovoortstebewysenomgrondevirappèlofhersieningtestaaf.

(5)
Werethereasonsadequate?

IntermsofMoletsanevThePremieroftheFreeStateadequatereasons
meanthattheadministrativeactionmustbe
justifiableinrelationtothereasonsgivenforit.“
“Themoredrastictheactiontaken,
themoredetailedthereasonswhichareadvancedshouldbe.””
theyshould“fit”theaction.

Thereasons(orlackthereof)giventoMrWardendonotsatisfyanyofthese
requirements.

Question11

Justadministrativeactionsrequirementslist:Section33ofconstitution(5)
1. Lawfulness
2. Fairprocedure
3. Reasonableness
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4. Writtenreasonswhererightshavebeenadverselyaffected.

LFRW

Question12

Whohaslocusstandi–examples/list(5)Section38

1. anyoneactingintheirowninterest;
2. anyoneactingonbehalfofanotherwhocannotactintheirownname;
3. anyoneactingasamemberof,orintheinterestof,agrouporclass
ofpersons;
4. anyoneactinginthepublicinterest;
5. anassociationactingintheinterestofitsmembers.

OBMPA

Question13

Exceptionstointernalremediesfirst(7-10)

1. Thecasehasbeenpre-judgedbytheadministrator.(Thisdoesnot
meanthattheadministratorhasheardthematteralready,butthathe/she
hasapreconceivednotionoftheoutcome.)
2. Thedecisionwasmadeinbadfaith,fraudulentlyorillegally,ornot
madeatall.
3. Theaggrievedpartyhasanoptiontoapproachcourtdirectly.
4. Therehasbeenanerroroflaw.Egpersonmadedecisionoutsideof
law
5. Therehasbeenagreementbetweentheparties.
6. Theadministrativebodyhasnoauthoritytorectifytheproblem.
7. Theinternalremedydoesnotprovidethesameprotectionasjudicial
review.

Question14
Nameremediesandapply(15)orList(5)

1. Statutoryappeal
2. Judicialreview
3. Interdict
4. Mandamus
5. Declaratoryorder
6. Defenceincriminalproceedings
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SJIMDD

Statutoryappeal
Noneofthehighercourtshaveinherentappealjurisdiction-appealsare
thereforeonlyavailablewhentherelevantlegislationmakesprovisionforit.
Subordinatelegislationmayonlymakesuchprovisionifauthorisedbythe
enablinglegislation.
Appealslieonlyagainstfinaldecisions.
Thecourtisrestrictedtotherecord,
butrehearsthemeritsofthedecision.

Review
Allhighercourtshaveinherentreviewjurisdictionintermsofthecommon
law.Ousterclausesarenolongerconstitutionalintermsofs34ofthe
Constitution.ReviewmaytakeplaceintermsoftheConstitution,PAJA,
specificstatutes,SupremeCourtAct(ifreviewoflowercourts’’decisions).
Thegroundsofreviewmustbestatedandbroadlyrestsonaninfringement
ofafundamentalrightorchallengesthevalidityofadministrativeaction.
Itonlydecidesonthevalidityofthedecision,butmaygobeyondtherecord.

Interdict
Aninterdictisaimedatpreventingunlawfuladministrativeactionwhichwill
prejudicetherightsoftheaffectedparty.
Theremustbeaclearlegalinterestwhichisbeingthreatened;
Noalternativesatisfactoryremedyavailable;
Thepartywillsufferirreparabledamageorprejudiceiftheinterdictisnot
granted.

Mandamus
Thisremedyisusedtocompelanadministratortoperformastatutoryduty.
Itcannothoweverstipulatehowthepowershouldbeexercised.
PAJA,egprovidesthat‘‘failuretomakeadecision’’isagroundforreview.
Thecourtcan,howeverbeapproachedtograntamandamusintheeventof
alongdelaytomakeadecision.
Itistheflipsideofaninterdict-unauthorisedactionispreventedbymeans
ofaninterdictandcompliancewithastatutorydutyisenforcedbywayof
mandamus.

Declaratoryorder
Thisremedyisappliedforwherethereisacleardisputeoruncertaintyabout
thevalidityoreffectofadministrativeaction,evenwhereotherremedies
mayalsobereliedon.
Thecourtwillgiveadefinitiveanswertothequestionofwhatthelegal
positionisregardinganyparticularpersonoragivenstateofaffairs.
Itclarifiesthe‘‘status’’ofamatter.
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Defenceincriminalproceedings
Ifapersonischargedwithacriminaloffencecreatedbylegislation(failing
tocomplywithempoweringlegislation)thechargemaybedefendedby
challengingthevalidityoftheadministrativedecisionthatisthesubjectof
thedispute.

Applicationeg
MrWardenshouldapplyforaninterdicttostoptheappointmentofthe
Commissioner'snephewuntilthematterhasbeenreviewed,sincethe
matterisurgent,hehasaclearlegalinterest,thereisnoothersatisfactory
remedyandhewillsufferirreparableprejudiceiftheinterdictisnotgranted.
Anappealmayonlybelodgediftheparticularlegislationprovidesforit.The
HighCourthasinherentreviewjurisdiction.Inareviewthecourtwill
considertheproceduralfairnessoftheappointment.Itwillbepermittedto
gooutsidetherecordoftheproceedingsandwillusuallyreferthematter
backtotheadministratortorectifytheprocedure.

OR
MeSukolovamoetvir’ninterdikaansoekdoenomdieonttrekkingvanhaar
verblyfpermitteverhoedtotdatdiesaakhersienis,aangesiendiesaak
dringendis,sy’nduidelikeregsbelanghet,daargeenanderbevredigende
remedieisnieensyonherstelbareskadesouleiasdieinterdiknie
toegestaanwordnie.Menskanslegsappèlaantekenasdierelevante
wetgewingdaarvoorvoorsieningmaak.DieHoëHofhetinherente
hersieningsbevoegdheid.Byhersieningsaldiehofdieprosedurelebillikheid
vandieonttrekkingoorweegentoegelaatwordombuitedierekordvandie
saaktegaan.

Question15
Whyshouldinternalremediesbeaddressedfirst?(7)

Internalremediesshouldfirstbeexhaustedbecausethisisgenerally
1. lessexpensive,
2. lesscumbersome,
3. lesstime-consuming,
4. simplerand
5. doesnotclogthecourtswithmattersthataremoreefficientlydealt
withinternallyandwhereappealboardscangobeyondthefactsofthe
decisionandlookatpolicyandtheefficacyofthedecision.
6. Itisalsoarequirementofsection7(2)(a)ofPAJA.

Ditisgewoonlikgoedkoper,makliker,mindertydrowendenverhoeddatdie
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howeoorlaaiwordmetsakewatdoeltreffenderbinnedieadministrasie
hanteerkanword.Appèlradekangewoonlikomringendeomstandighedein
agneemendiebeleidendoeltreffendheidvandiebeslissingondersoek.Dit
isook’nvereisteingevolgea7(2)(a)vanPAJA.

Question16
Pre-conditionstoturningtojudicialcontrol
- Internalremediesmustbeexhausted
- Locusstandi

Question17
Basicprinciplesaroundpublicadministration:ValuesofS195

(a)thepromotionandmaintenanceofahighstandardofprofessionalethics;
(b)thepromotionofefficient,economicandeffectiveuseofresources;
(c)adevelopment-orientedpublicadministration;
(d)theprovisionofservicesimpartially,fairly,equitablyandwithoutbias
(e)aresponsivenesstopeople'sneedsandtheencouragementofthepublic
toparticipateinpolicy-making;
(f)anaccountablepublicadministration;
(g)thefosteringoftransparencybyprovidingthepublicwithtimely,
accessibleandaccurateinformation;
(h)thecultivationofgoodhuman-resourcemanagementandcareer-
developmentpractices,tomaximizehumanpotential;
(i)apublicadministrationwhichisbroadlyrepresentativeoftheSouth
African
people,withemploymentandpersonnelmanagementpracticesbasedon
ability,objectivity,fairness,andtheneedtoredresstheimbalancesofthe
pasttoachievesuchbroadrepresentation.

Question18

Proportionality–explain&apply(10)

Theproportionalityprinciplemeansthattheharmtotheindividualshould
notbedisproportionatetothebenefittothecommunity.Theprincipleof
proportionalityhasthreeelements:

• Suitability:thisrequirestheadministratortakingthedecisiontousethe
mostappropriatemeansavailableforachievingthepurpose-arational
connectionbetweenthemeansandtheend.

• Necessity:theadministratormaytakeonlythosestepsthatare
indispensabletoachievethepurposeifitinvolvesharmtotheindividual.In
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otherwords,choosetheoptionthatwillcausetheleastprejudice.

• Weighinguptheadvantagesanddisadvantages(alsoknownas
"narrowproportionality"):thisisself-explanatoryanddemandsthatthe
meansmustnotbeoutofproportiontotheendinbalancingtheoutcome
againstpossibleharmcaused.

Youmustthentestthedecisionagainstthese3elementstodecidefor
yourselfwhetheritwasreasonable(apartfromotherdefectsitmayhave).
Any'reasonable'conclusiongainsamark.


