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Question1(a) (7)

Anadministrative-lawrelationshipexistsbetweentwopartiesinanunequalrelationship.Oneof
thesubjectsisapersonorbodyclothedinstateauthoritywhoisabletoexercisethatauthority
overapersonorbodyinasubordinatepositionwhoserightsareaffectedbytheaction.WATA
isasubjectofanadministrative-lawrelationship(anindividualadministrative-lawrelationship
whererulesapplypersonallyandspecificallybetweenthepartiesandtherelationshipiscreated
byindividualadministrativedecisions.

Question1(b) (13)

Section1ofPAJAdefines"administrativeaction”asanydecisiontaken,oranyfailuretotakea
decision,by-

(a) anorganofstate,when-
(i) exercisingapowerintermsoftheConstitutionoraprovincialconstitution;

or
(ii) exercisingapublicpowerorperformingapublicfunctionintermsofany

legislation;or
(b) anaturalorjuristicperson,otherthananorganofstate,whenexercisingapublic

powerorperformingapublicfunctionintermsofanempoweringprovision,
whichadverselyaffectstherightsofanypersonandwhichhasadirect,externallegaleffect.

Thereareexceptionstothedefinition.

ThedecisiontoclosealltaxiroutesandtheportionofthetaxiranksoperatedbyWATA
amountstoadministrativeactionbecauseitcomplieswiththedefinitioninthatitinvolvesa
decisionbyanorganofstate(theMECforRoadsandTransport,theappointedrepresentative
incontroloftheDepartmentofRoadsandTransportintheGautengProvince)exercisinga
powerintermsoftheConstitutionoraprovincialwhichhasadverselyaffectedtherightsofa
person(WATA)andwhichappearstohavehadadirectexternallegaleffect.

Question1(c) (5)

Intermsofs239oftheConstitutionthefollowingareorgansofstate:

TheDepartmentofRoadsandTransportintheGautengProvince:(anydepartmentofstateor
administrationinthenational,provincialorlocalsphereofgovernment);

TheMECforRoadsandTransport,theappointedrepresentativeincontroloftheDepartmentof
RoadsandTransportintheGautengProvince(anyotherfunctionaryorinstitutionthat(i)
exercisesapowerorperformsafunctionintermsoftheConstitutionoraprovincialconstitution).

Question2(a) (15)

Administrativeactionwhichmateriallyandadverselyaffectstherightorlegitimateexpectations



ofanypersonmustbeprocedurallyfair.(S3(1)ofPAJA).Briefly,legitimateexpectationmeans
thattherulesoffairprocedureareextendedtothosecaseswherenovestedrightexists,but
onlya“legitimateexpectation”ofabenefitthatmaybegrantedorabenefitthatwillnotbe
withdrawnbeforeahearinghasoccurred.Thisexpectationisnotmerelyahopeorwish,but
basedonsomethingmoreconcrete,suchasanexpresspromise,oraregularpracticewhich
canreasonablybeexpectedtocontinue.Itdoesnotmeanthatthepersonisguaranteed
success,butonlythatheshouldreceiveahearing.
Fairadministrativepracticedependsonthecircumstancesofeachcase.(s3(2)(a)ofPAJA)
Mandatoryrequirements:(theseseemlikeacodificationofrulesofnaturaljustice)(s3(2)(b)of
PAJA)
•Adequatenoticeofthenatureandpurposeofproposedaction
•Reasonableopportunitytomakerepresentations
•Clearstatementofadministrativeaction
•Adequatenoticeofrightofrevieworinternalappeal
•Adequatenoticeofrighttorequestreasons

Discretionaryrequirements:(s3(3)ofPAJA)
•Opportunitytoobtainassistance,evenlegalassistanceincomplexcases
•Opportunitytopresentanddisputeinformationandarguments
•Opportunitytoappearinperson

S3(4)ofPAJAstatesthattherequirementsins3(2)ofPAJAmaybedepartedfromonlyif
reasonableandjustifiable.Thisisdeterminedbytakingallrelevantfactorsintoaccount,which
include:
•Theobjectsoftheempoweringprovision
•Thenatureandpurposeofandneedfortheaction
•Thelikelyeffectoftheadministrativeaction
•Theurgencyofthematter
•Theneedtopromoteefficientadministrationandgoodgovernance.(s3(4)(b))

Extramarkortwoifaboveincluded.

Section3(5)ofPAJAstatesthattheadministratormayalsofollowadifferentbutfairprocedure
iftheempoweringprovisionauthorisesthis.

WATAhasnothadprocedurallyfairtreatmentintermsofPAJAbecause,interalia,
WATAwasnotgivenanopportunitytomakerepresentations;andwasnotgivenreasonsforthe
administrativeaction.S3(4)andS3(5)ofPAJAdonotseemtoberelevantforpresent
purposes.

Question2(b) (10)

The proportionality principle means thatthe harm to the individualshould notbe
disproportionatetothebenefittothecommunity.Theprincipleofproportionalityhasthree
elements:

 Suitability:thisrequirestheadministratortakingthedecisiontousethemostappropriate
meansavailableforachievingthepurpose-arationalconnectionbetweenthemeans
andtheend.

 Necessity:theadministratormaytakeonlythosestepsthatareindispensabletoachieve
thepurposeifitinvolvesharmtotheindividual.Inotherwords,choosetheoptionthat
willcausetheleastprejudice.



 Weighinguptheadvantagesanddisadvantages(alsoknownas"narrowproportionality"):
thisisself-explanatoryanddemandsthatthemeansmustnotbeoutofproportiontothe
endinbalancingtheoutcomeagainstpossibleharmcaused.

ThedecisiontoclosealltaxiroutesandtheportionofthetaxiranksoperatedbyWATAdoes
notcomplywiththethreeelementsofproportionality.Theredoesnotseemtobearational
connectionbetweenthedecision(toclosealltaxiroutesandtheportionofthetaxiranks
operatedbyWATA)andtheimprovementofpublictransportinGauteng.Theclosingofalltaxi
routesandtheportionofthetaxiranksoperatedbyWATAdoesnotseemtobeindispensable
stepstoachievetheimprovementofpublictransportinGauteng.Thedisadvantagesoutweigh
theadvantages.

Question3(a) (15)

S5(1)ofPAJAprovidesforthefurnishingofreasonstoanyonewhoserightshavebeen
materiallyandadverselyaffectedandwhohasrequestedreasonswithin90daysofbecoming
awareofthedecision.Section5(2)providesthattheadministratormustgiveadequatereasons
inwritingwithin90daysoftherequest.

PAJAalsoprovidesthatacourtmayreviewtheactioniftheactionisitselfnotrationally
connectedtothereasonsgiven(S6(2)(f)(ii)(dd)).Reasonsarealsoarequirementintermsofthe
rulesofnaturaljustice(audialterampartem).

Failuretofurnishreasonsleadstothe(rebuttable)presumptionthatthedecisionwastaken
withoutgoodreason(s5(3).

Intermsofsection5(4)theremaybeadeparturefromthisrequirementonlyifitisreasonable
andjustifiableinthecircumstances.Allrelevantfactorstobeconsideredbeforemakingthis
decision.Theaffectedpersonmustbeinformedimmediately.

Section5(5)makesprovisionforanadministratorwhoisempoweredbyanempowering
provision(thisisimportant),tofollowafair,butdifferentprocedure.

Section5(6)providesthattheMinister,attherequestoftheadministrator,maypublishanotice
intheGazettegivingalistwhichspecifiesanyadministrativeactionorgrouporclassofsuch
actionswherereasonswillautomaticallybefurnishedtopersonswhoserightsareadversely
affectedbytheactionswithouttheneedtorequestreasons.

Theimportanceofreasonsisthatitdemonstrateshowtheadministrativebodyfunctionedwhen
thedecisionwastaken–whetheritactedlawfullyorunlawfully,rationallyorarbitrarily,
reasonablyorunreasonably.Ifreasonsarelackingaffectedpersonswouldbeatagreat
disadvantagetochallengetheaction.Thisrequirementisasafeguardagainstanyarbitraryor
unreasonableadministrativedecisionmaking.Currie&DeWaal(“Justadministrativeaction”in
Currie&DeWaalTheBillofRightsHandbook(2005))suggestthatthemainpurposeof
requiring reasons is to justify administrative action.Itpromotes fairness and correct
administrativebehavioursincebadreasonsornoreasonsmayleadtoreviewproceedings.It
alsoensuresopenness,accountabilityandtransparencyinpublicadministrationandreflectsthe
valuesofanopenanddemocraticsociety.Ifnoinformationisavailabletotheperson,issues
suchasthefailureoftheadministratortoapplyhismindtothematter,unauthorisedpurpose,
malafideswouldbedifficulttoprove.Itwouldbedifficulttofindabasisfortheappealorreview.



AlsoseetheminorityjudgmentofMokgoroandSachsJJinBelPortoSchoolGoverningBodyv
PremieroftheWesternCape20029BCLR(CC);20023SA265(CC)asquotedinthestudy
guide(p174).

ClearlyWATAsatisfiestherequirementofs33(2)oftheConstitutionandneedstogothrough
thevariousstepsinsection5ofPAJAtoobtainthese.

Question3(b) (3)

Administrativeactstakeeffectuponthedecisionbecomingknown,eitherbypublicationor
announcementsuchastheGovernmentGazetteorbyindividualnotification(letteretc).Once
WATAisnotifiedinthismannerthedecisionoftheMECtakeseffect.

Question3(c) (7)

Anadministratorissaidtobefunctusofficio(roughlytranslateditmeans“havingcompletedthe
task/duty;nolongerfunctioning”)whentheadministratorcannotamend,repeal/revokeorvary
itsdecision.

In this instance we are dealing with an invalid administrative action (procedurally
unfair/unreasonable).Anyinvalidadministrativeaction(ieinvaliddecision)maybealteredor
withdrawnbytheadministrator.Theadministratorcanrectifyadecisionwhichwasdefectivein
thefirstplace.Iftheaffectedpersonhasquestionedorchallengedthevalidityofthe
administrativeactbeforeacourtorhigherdomestictribunal,theactcannotbealteredbythe
administrator.

InthisinstanceWATAhasnotchallengedtheinvaliddecisionandtheMECcanthereforerectify
thedefectivedecision.

Question4(a) (7)

 Controlbysuperior/senioradministrators/speciallyconstitutedbodiesorinstitutions.
 Parliamentarycontrol
 Controlbypublicbodies(thePublicProtector;theAuditor-General)andcommissions

Advantages:
 Administrativedecisionsarethoroughlyre-evaluated.
 Possibletobringinefficientadministratorstobook/reprimandedetc.
 Lessexpensive,lesscumbersomeandlesstime-consumingthanjudicialcontrol.

Question4(b) (3)

Intermsofsection38oftheConstitutionanassociationactingintheinterestofitsmembers
haslocusstandi.ThereforeWATAhaslocusstanditorepresentitsmembers.

Question4(c) (8)

WATAshouldapplyforaninterdicttostoptheclosureofalltaxiroutesandthetaxiranks
operatedbyWATAuntilthematterhasbeenreviewed,sincethematterisurgent,ithasaclear
legalinterest,thereisnoothersatisfactoryremedyanditwillsufferirreparableprejudiceifthe
interdictisnotgranted.Anappealmayonlybelodgediftheparticularlegislationprovidesforit.
TheHighCourthasinherentreview jurisdiction.Inareview thecourtwillconsiderthe



proceduralfairnessofthewithdrawal.Itwillbepermittedtogooutsidetherecordofthe
proceedings.

Question4(d) (7)

S8(1)(a):thecourtmaydirecttheadministratortogivereasons,ortoactinarequiredmanner.
S8(1)(b):thecourtmaymakeanorderprohibitingtheadministratorfromactinginaparticular
manner.Thisparagraphthusmakesprovisionforaprohibitoryinterdict.
S8(1)(c):thecourtmaygrantorderssettingasidedecisionsoftheadministrator.Inthemain,
however,thecourtwouldsetasideadecisionbytheadministratorunderthecircumstanceslaid
downinsection8(1)(c)andsenditbacktotheoriginaldecisionmaker.
S8(1)(d):thecourtisempoweredtodeclaretherightsoftheparties.
S8(1)(e):providesforthegrantingofatemporaryinterdictorothertemporaryrelief.
s8(1)(f):acourtmaymakeanorderastocosts.


