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AfricanSilver(Pty)Ltdisanestablishedminingcompanythathassuccessfully
operateditsbusinessintheSouthAfricanminingindustryoverthelastfive
decadesunderthepreviousminingregime.SouthAfricaistheworld’sbiggest
producerofplatinumandAfricanSilver(Pty)Ltdwastheleadingcompanythat
extractedplatinum intheBushveldcomplex,themainproducingareaofthis
mineralinSouthAfrica.AfricanSilver(Pty)Ltd,asleadingcompanythat
specializedinextractingandrefiningthismetal,hasspentyearsandmillionsof
Randsinordertoimproveitsminingoperations,specificallyrelatedtothe
extractionandrefinementofplatinum.

InOctober2002,theMineralsandPetroleumResourcesDevelopmentAct28of
2002(MPRDA)cameintooperation,whichmakesprovisionforequitableaccess
toandsustainabledevelopmentofthenation’smineralandpetroleumresources.
IntermsoftheMPRDA,AfricanSilver(Pty)Ltd’slimitedrealrighttomine
automaticallyceasedtoexistonthedatetheActcameintooperation.In
consequence,AfricanSilver(Pty)Ltdhadtoapplyfor“neworder”miningrights
tocarryonwithitsbusiness.On16January2003,AfricanSilver(Pty)Ltdapplied
forminingrightsintheBushveldcomplex.Theapplicationwassummarilyturned
downbytheDepartmentofMineralsandEnergywithoutgivinganyreasonsto
AfricanSilver(Pty)Ltd.Intheinterim,miningrightspertainingtotheBushveld
complexweregrantedtoAfricanGolden(Pty)Ltd.Theofficialwhoturneddown
AfricanSilver(Pty)Ltd’sapplicationisashareholderinAfricanGolden(Pty)Ltd.

QUESTION1

1.1 Identifytheorgansofstateinthegivensetoffacts.Explainyouranswerswith
referencetotheconstitutionaldefinitionoforganofstate.

(6)

Intermsofs239oftheConstitutionthefollowingareorgansofstate:

a)TheDepartmentofMineralsandEnergy(anydepartmentofstateor
administrationinthenational,provincialorlocalsphereofgovernment);

b)TheofficialwhomadethedecisionintheDepartmentofMineralsandEnergy
(anyotherfunctionaryorinstitution(ii)exercisingapublicpowerorperforminga
publicfunctionintermsofanylegislation).

1.2 Isadministrativeactioninevidenceinthesetoffacts?Inyouransweryoushould
giveafulldefinitionoftheconcept“administrativeaction”withreferencetothe
provisionsofthePromotionofAdministrativeJusticeAct(PAJA)3of2000.

(13)



Section1ofPAJAdefines"administrativeaction”asanydecisiontaken,or
anyfailuretotakeadecision,by-

(a) anorganofstate,when-
(i) exercisingapowerintermsoftheConstitutionoraprovincial

constitution;or
(ii) exercisingapublicpowerorperformingapublicfunctionintermsof

anylegislation;or
(b)anaturalorjuristicperson,otherthananorganofstate,whenexercisinga

publicpowerorperformingapublicfunctionintermsofanempowering
provision,

whichadverselyaffectstherightsofanypersonandwhichhasadirect,
externallegaleffect.
Thereareexceptionstothedefinition.Theseexceptionsare,however,not
applicabletothegivensetoffacts.
ThedecisiontoturndownAfricanSilver(Pty)Ltdamountstoadministrative
actionbecauseitcomplieswiththedefinitioninthatitinvolvesadecisionby
anorganofstate(theofficial,theappointedpersonintheDepartmentof
MineralsandEnergy)exercisingapublicpowerorperformingapublic
functionintermsofanylegislationwhichhasadverselyaffectedtherightsof
aperson(AfricanSilver(Pty)Ltd))andwhichappearstohavehadadirect
externallegaleffect.

1.3 Dothefollowingactionsconstituteadministrativeaction?Explainyouranswers.
i)TheenactmentoftheMPRDA?

(2)
No,itisexcludedbysection1(b)(dd)ofPAJA.

ii)ThedecisionoftheDepartmentofMineralsandEnergytograntAfrican
Golden(Pty)Ltdthemineralrights.

(2)
Yes,ithasadirectnegativeexternallegaleffect(onAfricanSilver)anditwasmadeby
anorganofstate.

iii)TherequestforreasonsbyAfricanSilver(Pty)Ltd.

(2)
No,therequestforreasonsisnotadecisionmadebyanorganofstate.
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QUESTION2

2.1 Whatisthebasisofadministrativelegality?

(3)
 Aprincipleusedbythecourtstodeterminewhetheradministrativeactionwasnot

onlyauthorisedbylawbutalsoperformedinaccordancewiththeprescriptslaid
downbythelaw.

 Thatthepublicadministrationmustserveandpromotethepublicinterest,protect
andrespectfundamental/humanrights.

2.2 Explaintheprincipleoflegalityintheconstitutionalframework.

(3)

 TheConstitutionisthesupremelawofthecountryandiselevatedaboveallstate
legislation.Section2oftheConstitutionprovidesthatanylaworconductthatis
notinlinewiththeConstitutionmaybedeclaredinvalidbythecourt.

 FedsureLifeAssuranceLTDvGreaterJohannesburg1999(1)SA374(CC):the
executive“mayexercisenopowerandperformnofunctionbeyondthatconferred
uponthembylaw.”

 Section8oftheConstitutionprovidesthattheBillofRightsbindstheexecutive
authority–stateadministrationinallspheresofgovernment–andallorgansof
state.Thismeansthatorgansofstateandindividualsexercisingpublicpower
areboundbythelawandnotelevatedaboveit.

2.3 InordertodeterminewhetherAfricanSilver(Pty)Ltd’srighttoreasonable
administrative action was infringed, explain the ConstitutionalCourt’s
interpretationoftherighttoreasonableadministrativeaction.Inyouransweryou
shouldapplytheCourt’sinterpretationtothegivensetoffactsandrefertothe
relevantcaselawandprovisionsinPAJA. (14)

- PAJAgiveseffecttotherighttoreasonableadministrativeactionbygivingan
individualthecapacityundersection6(1)“toinstituteproceedingsinacourtora
tribunalforthejudicialreviewofanadministrativeaction”onthegroundthat:

- “theexerciseofthepowerortheperformanceofthefunctionauthorisedbythe
empoweringprovision,inpursuanceofwhichtheadministrativeaction was
purportedlytaken,issounreasonablethatnoreasonablepersoncouldhave
exercisedthepowerorperformedthefunction”(section6(2)(h))

- CCgavemeaningtothecontentofsec6(2)(h)inthecaseofBatoStarFishing



(Pty)LtdvMinisterofEnvironmentAffairs20044SA490.

- O’ReganJemphasisedtheimportanceofreadingsection6(2)(h)inlinewiththe
wordingofsection33(1)oftheConstitution.

- AccordingtoO’ReganJ,thesubsectionmustbeconstruedconsistentlywiththe
Constitutionandinparticularsection33whichrequiresasimpletest,namelythat
anadministrativedecisionwillbereviewableifitisonethatareasonable
decision-makercouldnotreach.(alsoreferredtointhestudyguideasthe
“simple”test)

- Whatwillconstituteareasonabledecisionwilldependonthecircumstancesof
eachcaseasitiscontext-based.

- O’ReganJproceededtoenumeratethefactorsrelevanttodeterminingwhethera
decisionisreasonable.Theyinclude:

- -thenatureofthedecision

- -theidentityandexpertiseofthedecision-maker

- Therangeoffactorsrelevanttothedecision

- -thereasonsgivenforthedecision

- -thenatureofthecompetinginterestsinvolved

- -theimpactofthedecisiononthelivesandwell-beingofthoseaffected

[20]

QUESTION3

3.1 Discusswhetherbiasisinevidenceinthesetoffacts.

(10)
- Commonlawrulesofnaturaljustice:

Audialterampartem(toheartheothersidebeforeadecisionistaken)
Nemoiudexinsuacausarule(nooneshouldbejudgeinhisowncase–rule
againstbias/prejudice)

- Thelastruleisimportantinthiscontext,intermsofthisrulethedecision-maker
mustbe,andmustreasonablybeperceivedtobe,impartialorunbiased.Rule
againstbias.Themostcommonexamplesofbiasare:
Thepresenceofpecuniary/financialinterest–moreevidentinthissetoffacts.
Thepresenceofpersonalinterest.



- InRosevJohannesburgLocalRoadTransportationBoard19474SA272(W)
thechairmanoftheboardresponsibleforthegrantingorrefusaloftransport
licenceswasatthesametimedirectorofthethreelargetaxicompaniesand
thereforebiased.Thecourtfoundthatthereasonablepersonwouldrealisethat
thechairmanwasindeedbiasedbecauseofhisfinancialinterestinthetaxi
company.

- ThetesttodeterminebiaswasformulatedbytheAppellateDivisioninBTR
IndustriesSAvMetalandAlliedWorkersUnion19923SA673(A)as“the
existenceofareasonablesuspicionofbiassatisfiesthetestandthatan
apprehensionofthereallikelihoodthatthedecisionmakerwillbebiasedisnota
prerequisitefordisqualifyingbias.

- InSACCAWUvIrvin&Johnson19997BCLR725(CC)theCCconfirmedthe
correctnessofthetestintheBTRcase.HowevertheCCdecidedtousethe
phrase“areasonableapprehensionofbias”ratherthan“areasonablesuspicion
ofbias”.

- Theaffectedindividualmerelyhastoproveanappearanceofbiasratherthan
theexistenceofactualbias.

- Inthegivensetoffactsonecouldarguethattherewasundoubtedlya
reasonableapprehensionofbiassincetheofficeroftheDepartmentofMinerals
andEnergyisashareholderinAfricanGolden.

3.2 DiscussfullywhetherAfricanSilver(Pty)Ltdhashadprocedurallyfairtreatment
intermsofPAJA.

(10)

- Administrativeactionwhichmateriallyandadverselyaffectstherightorlegitimate
expectationsofanypersonmustbeprocedurallyfair.(S3(1)ofPAJA).Briefly,
legitimateexpectationmeansthattherulesoffairprocedureareextendedto
thosecaseswherenovestedrightexists,butonlya“legitimateexpectation”ofa
benefitthatmaybegrantedorabenefitthatwillnotbewithdrawnbeforea
hearinghasoccurred.Thisexpectationisnotmerelyahopeorwish,butbased
onsomethingmoreconcrete,suchasanexpresspromise,oraregularpractice
whichcanreasonablybeexpectedtocontinue.Itdoesnotmeanthattheperson
isguaranteedsuccess,butonlythatheshouldreceiveahearing.

- Fairadministrativepracticedependsonthecircumstancesofeachcase.(s
3(2)(a)ofPAJA)

- Mandatoryrequirements:(theseseemlikeacodificationofrulesofnaturaljustice)
(s3(2)(b)ofPAJA)

• Adequatenoticeofthenatureandpurposeofproposedaction
• Reasonableopportunitytomakerepresentations
• Clearstatementofadministrativeaction
• Adequatenoticeofrightofrevieworinternalappeal
• Adequatenoticeofrighttorequestreasons

- Discretionaryrequirements:(s3(3)ofPAJA)
• Opportunitytoobtainassistance,evenlegalassistanceincomplexcases



• Opportunitytopresentanddisputeinformationandarguments
• Opportunitytoappearinperson

- S3(4)ofPAJAstatesthattherequirementsins3(2)ofPAJAmaybedeparted
fromonlyifreasonableandjustifiable.Thisisdeterminedbytakingallrelevant
factorsintoaccount,whichinclude:

• Theobjectsoftheempoweringprovision
• Thenatureandpurposeofandneedfortheaction
• Thelikelyeffectoftheadministrativeaction
• Theurgencyofthematter
• Theneedtopromoteefficientadministrationandgoodgovernance.(s

3(4)(b))
Section3(5)ofPAJAstatesthattheadministratormayalsofollowadifferent
butfairprocedureiftheempoweringprovisionauthorisesthis

- AfricanSilver(Pty)LtdhasnothadprocedurallyfairtreatmentintermsofPAJA
because,interalia,

- AfricanSilver(Pty)Ltdwasnotgivenanopportunitytomakerepresentations;
andwasnotgivenreasonsfortheadministrativeaction.S3(4)andS3(5)of
PAJAdonotseemtoberelevantforpresentpurposes.

3.3 SupposethereasonsgivenfortherefusalofAfricanSilver(Pty)Ltd’sapplication
arethatitisnotaBEEcompliantcompany.Discusswhetherthiswouldbe
considered“adequate”reasons.

(5)
- Theremustbealinkbetweentheadministrativeactionandthereasonsgiven.
- Thereasonsmust“suit”theadministrativeaction.
- InNomalavPermanentSecretary,DepartmentofWelfare20018BCLR844(E)

thecourtfoundthatthereasonsgivenmustbesufficientinformationforany
disappointedapplicanttoprepareanappeal(thetickingofboxesinthisinstance
disclosenothingofthereasoningprocess)

- InMinisterofEnvironmentalAffairsandTourismvPhambiliFisheries(Pty)Ltd;
MinisterofEnvironmentalAffairsandTourismvBatoStarFishing(Pty)Ltd[2003]
2AllSa616(SCA)thecourtheldthat“itisapparentthatreasonsarenotreally
reasonsunlesstheyareproperlyinformative.Theymustexplainwhyactionwas
takenornottaken,otherwisetheyarebetterdescribedasfindingsorother
information.

- Applicationfrom thestudent:canarguewhicheverway.CanrefertoAnsett
TransportIndustries(Operations)PtyLtdvWraith(1983)48ALR500wherethe
courtfoundthattheapplicantmustunderstandthereasonsgiven.

3.4 Explaininwhatcircumstancesadeparturefromtherequirementtofurnishwritten
reasonsmighthavebeenapplicable.Inyouransweryoushouldrefertothe
relevantprovisionsinPAJA.

(5)
- Section5(4)ofPAJArequiresthatanydeparturemustbereasonableand



justifiableinthecircumstances.
- Administratormustinformtheapplicantofthedeparture.
- Thissectionisalimitationontherighttobegivenwrittenreasons.Thislimitation

mustthereforebeinaccordwithsection36oftheConstitution.
- To determine whetherthis departure is reasonable and justifiable,the

administratormusttakecertainfactorsintoaccount
- Thesefactorsaresetoutinsection5(4)(b):

Theobjectsoftheempoweringprovision
Thenature,purposeandlikelyeffectoftheadministrativeactionconcerned
Thenatureandextentofthedeparture
Therelationbetweenthedepartureandthepurpose
Importanceofthepurposeofthedeparture
Theneedtoimproveanefficientadministrationandgoodgovernance

[30]
QUESTION4

4.1 Listtheformsofinternalcontrol.

(3)
- Control by superior/senior administrators or specially constituted

bodies/institutions
- Parliamentarycontrol
- Controlbypublicbodiesandcommissions,suchasthepublicprotectorandthe

auditor-general

4.2 Mentiontheadvantagesofinternalcontrol.

(5)
- Administrativedecisionsarethoroughlyre-evaluatedthroughinternalcontrol.
- Itispossibletobringinefficientadministratorstothebook.
- Throughinternalcontrolsuchadministratorscanbereprimandedorrequiredto

givereasonsfortheirdecisions.
- Internalcontrolisalsolessexpensive,lesscumbersomeandlesstime-

consumingthanjudicialcontrol.

4.3 Listtheexceptionstothegeneralrulethatinternalremediesmustfirstbe
exhausted. (7)

- Thecasehasalreadybeenprejudgesbytheadministrator.
- Thedecisionhasbeenmadeinbadfaith(malafide),fraudulentlyorillegally,or

hasineffectnotbeenmadeatall.
- Theaggrievedpartyhasanoptionwhethertousetheextrajudicialremedyorto

proceeddirecttojudicialreview(Jockeyclubcase).
- Theadministrativeauthorityhascometoanunacceptabledecisionasaresultof



anerroroflaw.
- Theadministrativebodyconcernedhasagreedthatjudicialreviewproceedings

maystartimmediately.
- Theadministrativebodyconcernedhasnoauthoritytorectifytheparticular

irregularitycomplainedof.
- Theinternalremedycannotprovidethesameprotectionasjudicialreview.

4.4 Explainthevariousformsofjudicialcontrol.

(10)
Statutoryappeal

- Thecourtsmayhearappealsonlywherethisisprovidedforbystatute.
- Anappealmaybelodgedagainstafinaldecisionorfinalorder,notagainsta

provisionalorder.
- Detailsregardingtheappealwillappearintherelevantstatute.

Judicialreview

- Thecourtshaveinherentreviewjurisdictionintermsofthecommonlaw
- Itentailsreviewingthelegalityofadecision
- ReviewintermsoftheConstitution,section6ofPAJA,theSupremeCourtActor

intermsoftherelevantlegislation
- Groundsofreview:infringementofafundamentalrightorfailuretocomplywith

sec6ofPAJA(therequirementsofvalidadministrativeaction)

Interdict

- Iftheapplicantfearsandcanprovethatanactionorimpendingactionbythe
administratorwillaffecthisrights,hemayapplyforaninterdictrestrainingthe
administratorfromcarryingoutitsaction

- Aimedatpreventingunlawfuladministrativeaction

Mandamus

- Compellingtheadministratortoperformsomeorotherstatutoryduty
- Mandamuscannotstipulatehowthepowershouldbeexercised

Declaratoryorder

- Usedwhenthereisaclearlegaldisputeorlegaluncertaintyregardingthevalidity
ofadministrativeaction

- Mayalsobeusedtodeterminewhetheractualorpendingadministrativeactionis
lawful



Defenceincriminalproceedings
- Administrativeactionmaybechallengedbyraisingitsinvalidityasadefencein

criminallaw
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