ADMINISTRATIVE LAW
INTRODUCTION:

· Admin law regulates the activities of bodies that exercise public powers or perform public functions, irrespective of whether those bodies are public authorities in a strict sense.

· Admin law is a sub-category of constitutional law – public administration = government departments which deal with the day to day implementation of legislation (eg: department of health).

· It deals with powers derived from legislation (not original, constitutional).

· All 3 branches of government influence admin law:

· executive = public administration

· legislative = enacts legislation governing administrative law (source of this subordinate authority).

· judiciary = judicial review of admin action.

· PAJA (Promotion of Admin Justice Act) is the primary source of admin law.

· Definition = general principles of law which regulate the organization of administrative institutions and the fairness and efficiency of the administrative processes, and govern the validity and liability for administrative action and inaction, and govern the administrative and judicial remedies relating to such action or inaction.

· Primary function = to regulate, in a positive (set standards and guidelines for good admin practices) and negative (provides for redress for mal-admin) manner.

· Targeted at administrative institutions.

· Admin principles provide rules which transcend particular statutes or transactions.

· Scope = admin law does not only govern institutions which are created by statutes – it also covers other institutions which might be private and not regulated by statutes (eg: church).

The scope of admin law has thus been increased to include private bodies which exercise public power, because such power can adversely influence the public.

IMPACT OF THE CONSTITUTION ON ADMIN LAW:

(1) PRE-CONSTITUTION:

· Prior to the Constitution, SA courts did not have express power (ie: power given by statute) to review admin action.

· Therefore courts relied on their common law/inherent jurisdiction – where an admin institution/public body acts outside its statutory powers the courts can review such actions. However, courts were reluctant to do so because of the doctrine of parliamentary supremacy (courts bound by statute).

· Also, the legislature could add into statutes “ouster clauses” which excluded the jurisdiction of the courts to review certain statutory actions.

(2) POST-CONSTITUTION:

· The Constitution guaranteed admin justice to all:

· interim = section 24

· final = section 33 (Bill of Rights right) – “everyone has the right to administrative action that is lawful, reasonable and procedurally fair”.
· Parliament can no longer control what is considered reviewable action (no “ouster clauses”). 

(Commissioner of Customs & Excise v. Container Logistics 1999 = decided under the Interim Constitution. The court held that judicial review differed under common law to that under the Constitution. Issues of legality related to Constitutionality – if acted beyond statutory power, apply Constitutional admin. For other issues (natural justice), common law admin review can be applied)
· However, the Constitution also implies that we must not do away with common law principles of admin law.

(Pharmaceutical Manufacturers Association of SA: In re Ex Parte President of the Republic of SA = the court considered, whether the new constitutional admin principles continued to stand side by side with the common law principles. Chaskalson rejected the idea that the common law is a separate system. He argued that there is only one system shaped by the Constitution – everything is subject to the Constitution, including the common law)
· Constitutional principles:                                           Common law principles:

· lawful                                                                          review legality (beyond the statute = ultra vires)   

· reasonable                                                                 reasonableness

· procedurally fair                                                         grounds of natural justice

· Therefore both the Constitutional and common law admin principles work together.

SOURCES OF ADMIN POWER:

· Admin power is conferred by law – therefore it is both where officials derive their authority and where they define their boundaries.

(1) Constitution:

· Ultimate source of admin power.

· Constitutional supremacy means that any other laws giving such admin power must comply with the Constitution.

· However, it is not the most important source.

(2) Original and Delegated Legislation:

· Most important source.

· Makes provisions which confer power.

· Original legislation (made by Parliament) confers authority on administration and its officials to take action and make decisions.

· Delegated legislation (authorized by original legislation) may do the same.

· However, there are restraints to this.

(3) Executive Powers:

· Eg: President of SA v. Hugo – presidential pardon given to female prisoners with children (other egs: give passports; appoint commission of inquiry; conclude state contracts).

· Prior to 1994, such powers were inherent.

· However, with the enactment of the 1996 Constitution, which listed these powers in section 84, they now flowed directly from the Constitution.

· Therefore, courts do not regard such executive powers as admin powers – and there is doubt as to whether they are a source.

(President of the RSA v. SA Rugby Football Union = the court held that in appointing a commission of inquiry in terms of section 84, the president was not performing admin action. The power was conferred on him as head of state rather than as head of the executive – therefore he did not have to consult with anyone. Furthermore, it was closely related to policy rather than being concerned with the more admin task of implementing legislation. Such executive powers are more politically inclined, and therefore do not concern themselves with admin action)

(4) African Customary Law:

· Traditional leaders exercise great power over their people, and such power is derived from and defined by customary law. 

· Chapter 12 of the Constitution recognizes such customary law, although limits its effect to other constitutional provisions.

· Courts may regard customary law as a source of admin power, as long as it does not conflict with public policy, the Constitution or any other existing legislation.

· However, customary law is an unlikely source because of its lack of uniformity and general arbitrariness. 

(5) Estoppel:

· If an admin agency makes a representation on which someone relies and suffers harm, that agency is cannot later deny the truthfulness of the representation.

· However, if one is to rely on the doctrine of estoppel, administrators could give themselves new powers, as estoppel would have the effect of ratifying decisions which the officials were not allowed to make (this would clearly conflict with the principle that administrators need authority to act).

· However, courts will apply estoppel where it would result in the waiving of an internal requirement rather than a legal formality.

TYPES OF ADMIN POWER:

· Powers = enable things to be done (discretion/choice involved).

· Duties = require things to be done.

· Powers are usually coupled with duties – some implied (eg: duty to act in public interest).

· Powers are usually express – however implied powers will usually be ancillary or necessary for the performance of the express powers (eg: power to build a dam will include the implied power to sign contracts).

· “Discretionary powers” = allow the official to make a choice as to whether to use such power or not, although never completely free – need to act reasonably (eg: issue license to deserving candidates).

· “Mechanical powers” = leave no choice to the official but to exercise the power (eg: issue license on payment of a fee).

CLASSIFYING ADMIN FUNCTIONS:

· Admin functions can be divided into legislative, executive and judicial.

(1) Legislative (rule making) Admin Acts:

· When the legislature enacts legislation in accordance with original legislative powers conferred by the Constitution, it does not constitute admin action.

· Rather, legislative admin action is lawmaking by administrators authorized to do so by a lawful source (eg: statute) – leg admin action results in delegated legislation (eg: rules; orders; proclamations).

· Such legislative admin acts:

· result in rules of general application

· binding on those affected by them

· must be published in the Government Gazette
· prospective (consequence apply only to events that occur after the leg is affected)
(2) Judicial (adjudicative) Admin Acts:

· Admin bodies also have the power to adjudicate/resolve disputes.

· These usually take the form of admin tribunals created by statute (eg: competition law tribunal), and are more specialized, cheaper and quicker than courts.

· However, legal systems often provide for regular courts to supervise and review such tribunals.

(3) “Catch-all Function” Admin Acts:

· An admin act usually refers to the implementation of policy, legislation or an adjudicative decision.

· This covers every other type of admin act that government departments engage in.

CONTROLLING THE EXERCISE ADMIN POWER:

· Section 1 of the Constitution = our democratic government is subject to accountability, openness and responsibility.

· Admin law should strive to these values too.

· Purpose of controlling admin power:

· to prevent an abuse of public power (ensure used for proper purpose)
· to improve admin decision-making (by incorporating those Constit values)
· There are many ways in which admin power can be controlled – eg:

· seeking remedies from courts

· having an admin process (eg: Promotion of Administrative Justice Act)
· establishing an independent and impartial institution to investigate mal-administration (eg: Public Protector; Auditor-General; Human Rights Commission).

· guaranteeing access to government information (eg: Promotion of Access to Information Act)
· educating administrators to be better decision-makers

· Chapter 10 of the Constitution deals specifically with basic democratic values and principles governing public admin and promotes these principles by establishing the Public Service Commission.

(1) Judicial Control/Supervision:

· External safeguard.

· Used to be the most effective means of controlling the exercise of admin power.

· SA was dominated by the executive branch, which did not concern itself with fairness – therefore passed laws which were insensitive and did not provide for control of admin action.

· Judicial review and admin law were seen as the same.

· Section 33(3) of the Constitution allows ordinary courts and independent tribunals to review admin decisions.

· Later, the Promotion of Administrative Justice Act reiterated this.

· Judicial review will focus on the way in which a decision was reached.

· However, with the introduction of the Constitution, SA moved away from judicial review being the only method of controlling admin power.

(2) Administrative Appeals (statutory method):

· Internal/domestic safeguard.

· An admin appeal is an appeal from one admin official/agency to another.

· The more senior official/agency will step into the shoes of the original decision-maker and decide the matter afresh.

· An appeal focuses on the correctness/merits of the decision itself.

· Advantages of admin appeals:

· conducted by specialists in a particular area

· speedy

· comply with the doctrine of separation of powers (appeals determined by members who are in the exec).

(3) Legislative Control (Constitutional method):

· External safeguard.

· Section 55 of the Constitution requires the National Assembly to maintain oversight of the exercise of admin actions.

· Ministers are accountable to the legislature and the national departments also stand to have their conduct scrutinized by the legislature.

· This can be done through:

· enacting legislation (constraining power)
· ministers must be accountable to parliament

· parliamentary scrutiny of delegated legislation

· parliamentary committees overseeing and disciplining admin actions

· reports to parliament

· Parliamentary Committee system = every government portfolio has a parliamentary committee which keeps abreast of what each branch is doing – helps controls public power.

(4) Public Participation:

· The public must get involved and debate and make suggestions as to purported admin decision making (eg: workshops; surveys; local meetings).

· Therefore, the public must keep track of the admin decisions being made, and voice their opinions on matters which affect their lives (true democracy – participation).

· Public participation with regard to rule making takes the form of:

· notice and comment procedures (parliament, publishes draft regulations and asks for comment)
· negotiated rule making (when regulations are being made, interested parties are called in for imput)
· Promotion of Access to Information Act 2 of 2000 = allows the public to access records/information held by public, and sometimes private, bodies.

· Criticism: public participation tends to favour the empowered and resourced (requires time, money, resources, expertise).

(5) Ombudsman Institutions (Constitutional method):

· Such institutions allow the individual to turn to them in order to limit and control the power of the state.

· This can be done by judicial redress – however this is usually a lengthy and costly process.

· Therefore, most constitutions appoint an ombudsman whose principle function is to protect the citizen from government mal-administration.

· Functions = receive complaints, investigate the matter and compile a report to the legislature.

· The SA Constitution has created two such offices:

(a) Public Protector:

· Nominated by a committee of the National Assembly for a non-renewable period of 7 years – the appointment must be approved by a majority resolution of the Assembly.

· Same process for his removal.

· Must be impartial and independent – with no interference from any state organ.

· May investigate after receiving a complaint or on his own initiative.

· Has wide jurisdiction.

(b) Auditor-General:

· Ensures that public funds are being properly managed and used.

· Must audit and report (publish public report) on the accounts, financial statements and management of all national/provincial state departments and administrations and municipalities.

· More limited jurisdiction.

· Must be independent.

· Appointed for a nonrenewable period of 5-10 years, by the same process as the Public Protector.

REVIEWS and APPEALS:

· Dominant administrative models:

· Continental (French) = provides for specific courts where complaints about administrative matters are brought.

· English (SA follows) = administrative review has been exercised by general courts of the land.

This led to judicial review being at the epicenter of methods of controlling administrative power.

This led to focus on redress for mal-administration (legality of the actions).

· The courts have thus limited themselves mainly to procedural reviews of administrative conduct (not looked at substance of decisions):

· Thought improper for courts to look at substance, as their role is to simply apply the law (ensure will of parliament is upheld).

· Doctrine of separation of powers – to look at the merits would involve the court in matters which are strictly for the executive to decide.

· But the strict time between procedural (review) and substantive (appeal) matters is difficult to maintain.

· “Appeal” = merits/substance of action/decision.

Second chance as it allows the person/body conducting the appeal to rehear the substance of the matter and possibly order a completely different outcome.

· “Review” = correctness/acceptability of the procedures followed to reach a decision (Shidiack v. Union Government 1912).

THEORIES OF JUSTIFICATION FOR ADMIN REVIEW:

· Provides a framework to analyze why courts to what they do when they review.

· Theory allows to anticipate the manner in which courts will approach review.

· Theories – justification:

(a) Ultra vires doctrine:

· Courts deemed empowered to review where admin organs acted beyond their powers – therefore acts unlawful.

· Encompassed acting beyond common law and statutory principles.

· Intimately linked with rule of law theory – courts act as impartial arbiters expounding the law and not involve themselves in political matters (limited role – interpretation of law).

· However, the rule of law theory is limited to statutes – whereas the ultra vires doctrine includes common law.

· Models of the ultra vires doctrine:

· narrow (Weichers) = only basis for courts to involve themselves in admin review was if an admin acted outside the powers of the empowering legislation (literalist and formalistic) (could not review on common law – eg: legislation empowering discretion not to grant license, and admin doesn’t, based on race, cannot review his decision on discrimination).

· wide (Baxter) = basis on the wording of the statute and common law grounds (followed mainly until the following case).

(Staatpresident v. UDF = high court reviewed the president’s regulations, as they were vague. The regulations permitted restricted gatherings – made them legal. However, later, the president issued another set of regulations which prohibited media coverage of these restricted gatherings. The court held that when read together, they were vague. But the majority refused to set them aside as the empowering legislation did not specifically prohibited vague regulations. The court criticized the wide model and supported the narrow one.)

· This case put into question the validity of the ultra vires model as justification for administrative review.

· Subsequent cases were afraid of this reasoning as it would allow the government to do as it wanted.

· What then of private bodies? Where there is no empowering legislation?

(b) Constitutional model:

· Contained right to admin justice – therefore no need for theory of justification, as now it is a right (courts must ensure that admin is fair).

· Section 33 = empowers courts to engage in admin review as long as the conduct is admin action.

· Gave birth to PAJA – enactment of it gives a piece of legislation which forms the general admin law of SA (provides grounds for review).

· PAJA should enjoy Constitutional statutes as it enforces this Constitutional right.

(c) Constitutional competence of courts to review:

· Courts are the structure in the branches of government who can effect admin review.

(d) Institutional competence of courts to review:

· Courts have the capacity and expertise to make the decisions that are required by this review.

PAJA REVIEW:

· PAJA sets out elements relating to the subject matter of reveiwable administrative action – the administrative action/decision must have:
(1) Been of an admin nature:

· Purpose of including those words was to underline/highlight the fact that one is concerned with admin decisions and not legislative/executive/judicial actions.

· It could have also been an attempt to reintroduce the old methods of classification (view not supported – Administrator Natal v. Traub).

· Therefore, main purpose is to emphasize that the decision must be of a public nature.

(2) A degree of finality:

· Not one of the many small decisions taken leading up to the final decision

(3) Been made in terms of an empowering provision:

· “Empowering provision” = law or other instrument/document (private parties can therefore be subject to review too).

· Not necessary to be acting in terms of a statute – can be an agreement.

(4) Been made by an organ of state or person acting in public power:

· eg: private company running a prison for the government

(5) Adversely affected rights:

· Deprivation theory = ‘affect’ means deprive someone of their already vested rights (but this definition is limiting – eg: refusal to grant a license, don’t have a right to the license, but still unfair).

· Determination theory = ‘affect’ means the decision would determine your rights – affecting your potential rights (too far reaching – could review a decision which was made against “A” because it might affect “B” in the future).

· Therefore need to tread between these two theories

· “Right” should be interpreted widely to not only include constitutional rights.

(6) A direct external legal effect:

· The decision must be binding.

· The person affected by it must be external (ie: outside the admin agency).

· The decision has a fair amount of finality (not simply one of the steps in the process).

(7) Not been excluded by the definition in PAJA:

· eg: public power regulated by the Constitution

GROUNDS FOR REVIEW:

· The Constitution requires admin action to be:
· lawful

· authority

· jurisdiction

· abuse of discretion

· procedurally fair

· Grounds for review in the past were based on common law.

· Now PAJA has set out the grounds – section 6(2) has listed 9 principle grounds for review (one of them is lawfulness).

· Lawfulness relates to the fact that any public body/person who purports to exercise public power or admin action must be authorized to do so – if cats without authority the action is unlawful.

(1) AUTHORITY:

· Section 2(a)(1) of PAJA = a court/tribunal can review an action if the person/body was not authorized to do so.

· Section 6(2)(f)(1) = a court/tribunal can review an action if the action itself contravenes a law or is not authorized by the provision.
· Lack of authority as a ground is not problematic as it rarely occurs.

· It becomes problematic where the person/body acts under delegated power – must check whether the delegation was lawful (can raise Constitutional issues).

(a) Delegated Power:

· The fact that the Constitution requires a separation of powers imposes constitutional limits on legislative power to delegate.

(Executive Council of Western Cape Legislature v. President of the RSA = the President was given power to amend provisions of the Local Government Transition Act, provided parliament could invalidate the amendment within 14 days. The executive challenged as parliament had delegated too much power. The court held in favour of the executive – the Constitution does place limitations on parliament’s powers to delegate)
· There are constitutional limits on the extent to which the legislature can delegate powers.
· Limitations in respect of delegating wide, discretionary powers:

· Problematic as the exercise of such powers can negatively affect/breach constitutional rights.

· The CC has held that the legislature has a duty to curtail such powers, so as to limit the risk of an unconstitutional exercise of such powers (to avoid violation of constitutional rights).

(Dawood v. Minister of Home Affairs = the Aliens Control Act 96 of 1991 conferred wide discretionary powers on officials of the Department of Home Affairs – in terms of which they could grant, extend or deny the extension of residents’ permits. This could result in married couples being separated where one spouse is not an SA citizen, and applying for permanent residency. The powers did not provide any guidelines on how the decision must be made. The challenge to this was based on the right to dignity.

The court had to consider the wide discretion delegated to the officials. It found that those provisions were unconstitutional. The court found that this was not a justifiable limitation as there were no boundaries to the discretion and would not result in general application. The discretionary powers must be clear and concise (like the rule of law), so that people affected by such powers will know how they will be affected. Therefore when the legislature confers such powers, it must put in place some guidelines/limitations as to how such powers will be exercised. If rights are limited, they must be limited by a law of general application, not by administrators who have unlimited discretion)

(Janse van Rensburg NO v. Minister of Trade and Industry = the Minister enjoyed broad powers – could close a business down and freeze its assets for up to 6 months. This was challenged on the basis of the right to lawful and procedural administrative action.

The court held that the provisions had potential to violate rights, therefore the legislature, in its duty to protect and promote the bill of rights, should have provided as to how the Minister’s powers should be exercised. Therefore the provisions were held to be unconstitutional.

The court made an order specifying criteria within which delegated powers can work. These criteria were simply guidelines for the time during which the legislature readjusted the law – not telling the legislature how to create the law)
· These two cases can be read to have either wide or narrow implications on the legislature’s powers to delegate powers:
· narrow = delegations are not problematic as long as guidelines are provided, and the determination of whether the delegation is too wide should be decided on a case by case basis

· wide = anti-delegation principle – all delegations of wide, discretionary powers that do not have accompanying specific guidelines are constitutionally problematic (can always be challenged). This approach is attractive as it protects rights – but it comes with a price, as many legislations confer such powers, and  if all such legislation is challenged, this would create problems with the administration, functioning of the courts, and slow down the legislative process (therefore, rather follow the narrow approach).

(b) Sub-delegated Power:

· Authority with delegated power further delegates power to another authority.
· Generally approached with suspicion – don’t like powers being delegated too far from the original delegator (he will lose control).

· Section 6(2)(a)(4) of PAJA = court/tribunal has the power to judicially review an administrative action taken under delegated power which was not authorized by the empowering legislation.

Section 6(2)(e)(4) = court/tribunal has the power to judicially review an administrative action taken because of the unauthorized dictates of another person/body (unlawful referral – authorized person asks a non-authorized person to make the decision).

· Sub-delegation can be:

· express = non-problematic as can check the actual provision (but can still be reviewed) (eg: Public Services Act 103 of 1994 - Minister can delegate on any official any power given to him under the Act (subject to certain provisions).

· implied = problematic.

· Because of the large volume of administrative responsibilities, sometimes it is necessary to sub-delegate such responsibilities.
· “Delegatus non potest delegare” = rebuttable presumption that a delegated authority cannot sub-delegate (common law).

· The court may reject this, and will consider such sub-delegation valid if:

· nature of the sub-delegated power is mechanical (ie: little room for discretion; limited policy implications; criteria for their exercise is clearly set out – eg: power to issue a vending license if meet certain criteria).

· extent of sub-delegated power is small (original delegatee retains control over sub-delegatees).

(Wiecher = deconcentrated power = original delegate continues to exercise control over the sub-delegatee. Decentralisation of power = conferring on sub-delegatee the power to make binding decisions)
· importance/identity of the original delegate (if for the purpose of the empowering legislation the identity of the delegate is important, cannot sub-delegate).

(Shidiack v. Union Government = identity of the Minister in residency applications was important)
· practical necessity requires sub-delegation.

(Alpha v. Registrar of Banks = court followed ‘carltona principle’ – it may be sometimes necessary for ministers to sub-delegate powers to their officials even where there is no implied right to sub-delegate)
(c) Unlawful Referrals:

· Authorised delegate does not personally exercise the powers conferred on him, and rather allows a third party to exercise them (simply rubber-stamping someone else’s decision).
(Hofmeyr v. Minister of Justice = plaintiff arrested in terms of the old apartheid laws – kept in solitary confinement for more than 100 days. In terms of security legislation, the head of the prison had the power to allow detainees to be held with other prisons. Each time the plaintiff’s family asked him to allow this, he would refer the decision to the security branch who told him to keep the plaintiff in solitary confinement.

Head held to have acted in terms of an unlawful dictation. He did not exercise his power – he acted under the dictation of someone else, who didn’t have the power to make that decision. Must distinguish fro simple consultation)
· Although consultation should be encouraged, must watch out for unlawful dictation (depends on the facts of the case; eg: who the ultimate decision maker was).
(2) JURISDICTION:
· When an administrator acts, he must do so in terms of an empowering provision.
· Must look at the empowering provision in order to establish jurisdiction of the administrator
· Jurisdiction in such respect is the scope/boundaries of the administrative action that a particular provision allows an administrator to engage in.
· The interpretation of such a provision must be done by the administrator himself, so that he knows the scope of his power.
· Problem: when an administrator acts beyond his jurisdiction.
· Challenges based on jurisdiction fall into one of two categories:
· jurisdictional facts

· jurisdictional errors of law
(a) Challenge on FACTS:
· Jurisdictional facts are terms in empowering provisions that relate either to how or when a power conferred upon an administrator may be used.
· Such terms will, by their nature, set the boundaries processes that need to be followed or circumstances that must exist for a particular power to be used.
· Such terms are binding/compelling on the administrator, as he must fulfill them in order to exercise a particular power (they must be in existence in order for the action to be lawful).
· Failure to ensure their existence (at time of action) will grant the aggrieved party a basis upon which to apply for review of the action.
· Jurisdictional facts – two types:
· substantive = factual preconditions which must exist prior to or come into existence when the power is exercised (eg: section 4(a) of the Recognition of Customary Marriages Act = a registering officer, once satisfied that the parties concluded a valid customary marriage, must register the marriage – give the officer the power to register the marriage, but there is a substantive jurisdictional fact that as a precondition, the officer must be satisfied that there is a valid customary marriage).

· procedural = procedures/steps to be followed, or formalities to be observed, in order to lawfully exercise a power (eg: city housing officer, empowered to allow people to construct houses/buildings, must first check properly drafted plans, call for objections and check that the objections are properly dealt with).
· Section 6(2)(b) of PAJA = a court/tribunal has the power to judicially review an administrative action if a material and mandatory procedure or condition prescribed by the empowering provision was not complied with.
(i) Substantive Jurisdictional Facts:

· At common law, there was a distinction between two types of SJF:

· objective

· subjective

(SA Defense & Aid Fund v. Minister of Justice = applicants were declared to be an unlawful organization as their existence violated the Suppression of Communism Act of 1950. In terms of section 2(2) of the Act, the president could declare an organization unlawful if he was satisfied that:

· organization professed to be an organization for promoting communism

· purpose of the organization was to promote communism

· organization held activities promoting communism

Applicant argued that the president’s declaration of their unlawfulness was unlawful as they didn’t fit any of those categories.

The respondent excepted and argued that they did not disclose a cause of action as the president’s actions could not be reviewed as the categories listed were subjective jurisdictional grounds – only had to exist in the subjective mind/opinion of the administrator, and could not be reviewed by the court.

The court distinguished between objective and subjective jurisdictional grounds and their consequences:

· objective = must have existed at the time of action and is justiciable (court has jurisdiction) in court – if didn’t exist, action can be declared invalid

· subjective = the administrator himself must decide whether the fact existed – not justiciable in court (solely up to the administrator – court cannot review)

Even in the instance of subjective SJF, the court can intervene where it can be shown that the administrator:

· had ulterior motive

· did not apply his mind to the matter

· acted male fide
Subjective SJF used to operate as “ouster clauses” (protect against court’s review) – but now this court found a way around this. Therefore no longer regarded as “ouster clause” as there is still the possibility for review)
· Whether SJE is substantive or objective depends on interpretation (eg: “in the opinion of” = subjective).
· Owing to the constitutional right to administrative justice, courts have greater jurisdiction to review, even on the basis of lawfulness.

· Some provisions do not fall neatly into either objective or subjective (eg: “reason to believe”).

(Minister of Law & Order v. Hurley = court had to decide whether the words “reason to believe” in the Internal Security Act meant that the arresting officer’s belief had to be reasonable.

The court found that that was the case – the belief had to be reasonable, as the legislature would have intended that the grounds for arrest had to be reasonable and as such, any officer acting in terms of that power had the onus of showing that grounds had existed for him exercising that power. If the legislature wanted a subjective meaning, it would have phrased it differently as it had done in another section of the Act (eg: “in his opinion”)
(ii) Procedural Jurisdictional Facts:

· Empowering provision can set out particular procedural steps that need to be taken before can act.
· Common law – check whether the PJF is: 

· mandatory = required step (must be adhered to)
· directory = only gives directions as to how to do something (not have to adhere to)
Courts placed PJF in one of the two categories and then decided whether the admin action was invalid (if the PJF was mandatory, if not complied with, the admin action is invalid; if directory, the admin action is valid).

· The categories determined the extent of compliance required.

· This approach was overly formal – depending on the wording used, a conclusion of invalidity would be held.

· This fails to read the provision within the context of the entire statute (could lead to unjustified results).

· Preferred approach = takes into consideration the context and purpose of the empowering provision.

(Maharaj v. Rampersad = dispute between two bus operators over the granting of transportation permits. The applicant argued that the respondent had been granted one in circumstances where certain procedures were not followed. Regulation: “route shall be fully described…attach map/plan”. The respondent submitted an application for a permit, describing the route, but failed to attach a map/plan.
The court held that the respondent had fulfilled the requirements of the route description but not the second part of the regulation – attaching a map/plan.

The applicant contended that the second part had to be read as mandatory – failure to comply would result in the action being invalid. The court held that must look at the language – “shall”. It held that the language here is really only one factor among others which have to be considered (purposive approach). Interpretation must seek to give the meaning the legislature intended – look at the context. The court found that the failure to add the map/plan did not necessarily have to result in a nullity as there were other factors that pointed to the provision being directory – the plan/map was an additional requirement, administrative convenience…Plans can be quite uncertain as they do not fully describe the route to be taken in the same way as a description would (greater detail). Therefore non-compliance with the provision of the plan/map was not fatal to the application.

However, the fact that the respondent had not fully described the route (mandatory) meant that the applicant won (on this basis). The plan was just a visual aid, but the description was mandatory, and failing to provide that means the permit should not have been granted)
· With regard to PJF, the language in which a provision is written is of some importance, but it does not determine that an action is invalid.
· Rather the interpretation must be approached purposively and within the context of the statute (check purpose of adding the provision).
(b) Challenge on ERRORS OF LAW:
· Administrator makes a mistake in the interpretation of a law/provision defining the boundaries within which he can act.
· An administrator must be able to interpret statutes affecting their powers (they become experts in this as deal with many statutes).
· It must be accepted that they are competent interpreters, but are they the final interpreters?
· The courts will claim that they are the ultimate, Constitutionally empowered protectors of rights and therefore the ultimate statutory interpreters (as impact on citizens).

· Jurisdictional errors of law = those instances where administrators misinterpret the scope/extent of the jurisdiction conferred upon them by a statute (act beyond powers).

· Not all errors of law are reviewable, and in practice, it can be difficult to draw a solid distinction between those errors of law which are reviewable and those not (ie: don’t pertain to the scope of jurisdiction conferred on the administrator by the statute).

(Examples:
· An administrator was empowered by a statute to issue, extend or withhold taxi permits. The administrator mistakenly believed that it also allowed him to revoke permit. Reviewable error.

· Same administrator. New applicant, seeking a taxi permit on a used car. The administrator asked for a full service history report, and when that was not produced, the administrator refused to issue the permit. He can do this within his powers – there is no duty to grant, just power to. The reasons for refusal however, have been misconstrued by him – report required (only required for people who are extending their permit, not new applicants). Error in interpretation of the law. He has acted within his jurisdiction (boundaries of the statute), just gave wrong reasons for it. This would constitute a s a review, not appeal. He added a requirement which was not placed there by law. The court can’t review on error of law, but on one of the grounds as ulterior motives, bad faith, failure to apply his mind)
· Section 6(2)(d) of PAJA = court has the power to review an administrative action if that action was influenced materially by an error of law.
· But this does not show which errors of law are reviewable and which are not (court has to determine itself).

· Pre-PAJA approach:

(Union Government v. Union Steel = court held that in respect of errors of law if a discretion is conferred on an individual and he fails to appreciate the nature of that discretion through a misreading of the Act that confers it, he cannot and does not properly exercise that discretion. In such a case, a court will correct him and order him to direct his mind to the true question which has been left to his discretion. Distorting error – therefore the court will set aside the discretion as it prevented the administrator from considering the issue properly)

(JHB City Council v. Chesterfield House = compensating court could decide whether or not the respondents could be compensated where their property was rezoned and lost value, the compensating court decided that they did not fall within the statutory provisions and therefore could not be compensated. The compensating court did not even consider the merits of their case, and the matter went before the AD, and the AD was willing to find that there was a mistake of law, however, the AD was not willing to review the compensating court decision as it was within the compensating court’s power to determine who was eligible or not to receive the compensation)

(Hera v. Booysens = two applicants – first was the editor of a teachers’ newsletter, the second was a writer for the newsletter. The second applicant had written an article which was found to be critical of the education department. One of the provisions of the Indians Education Act 61 of 1965 made it an offense for a member of staff of the department to publicly criticize the department. Both the applicants were charged with this offense. The Act provided for an internal process to deal with such misconduct. The applicants were found guilty in this process. They appealed to the minister, who dismissed the appeal – therefore the applicants appealed for review by the court. Eventually it reached the SCA.

The question before the SCA was whether the magistrate had committed an error of law by finding the applicants guilty of such misconduct – could the newsletter be said to have been “public” criticism? The newsletter was only viewed by about 300 teachers. The SCA found that “publicly” had been interpreted wrongly and instead said the circulation of the newsletter was domestic – only seen by other department employees. Therefore there was an error of law. The second question was whether this error was reviewable. The court considered previous case law – based on this, it found that there were two approaches:

· unreviewable errors = relate to the merits of the case

· reviewable errors = relate to the decision maker acting outside his jurisdiction owing to a failure to appreciate the power/discretion conferred upon him

The court found that it is difficult to find a clear line of distinction of principle between these two types of errors. Therefore, instead of drawing a principle from those cases, it drew one from the case of Theron v. Ring van Wellington 1976, where a principle was raised that a court would be more likely to review errors of law in cases where the statutory power was purely judicial as opposed to discretionary. Where the statutory power is purely judicial, then the court would be able to review an error of law – because in such a case the legislature was unlikely to have intended that a particular administrator would have exclusive discretion to determine the meaning of a statute. Where the power to decide relates to where the statute provides defined and objectively ascertainable criteria, power is likely judicial, and therefore reviewable – one can adduce evidence as to why the decision was made. If the statutory power is discretionary, and the error of law is based on such a power, the courts will not be quick to review as by their nature, discretionary powers require consideration of policy, general public interest, opinion of decision maker – area where a court is not well suited for. Can still be reviewed but this will be based on other common law grounds such as: male fide, abuse of discretion, failure to apply ones mind.

In this case, the decision was a purely judicial one)

· Distinct move from making a decision to review based purely on jurisdiction, and more to depending on what type of power the error relates to.
· One must look at the legislative intent to see whether the legislature intended for an administrator to have exclusive authority in deciding a particular question of law.

· Section 6(2)(d) of PAJA leaves us with no doubt as to the reviewability of errors of law.

· Suggested that the concept of jurisdiction in respect of errors of law does not really take us any further, as the jurisdictional concept is problematic as it seeks to establish boundaries without giving a clear rule as to how to establish those boundaries (has the administrator exceeded his boundaries? But how do you determine those boundaries?).

· In terms of an ultra vires review, courts focused on ensuring that the administrator did not overstep their powers – concept of jurisdiction fits here.

· However, within the present model and the right in the Constitution, must ask whether we need a concept of jurisdiction in respect of errors of law when the Constitution in any event requires any administrative law to be lawful – don’t need the concept of jurisdiction as an error of law must, by its nature, be unlawful – and if need to be lawful, errors of law must be reviewable.
· But saying this also creates a problem as it will hamper administration (check every error) – therefore the way you control the court’s ability to review is by:

· setting the standard of review to be based on rationality and reasonableness

· courts regulating themselves and being deferential to the executive (court’s function is to adjudicate, not to dictate how administration of the country is to be conducted).

(3) REASONABLENESS:

· Looks at substance as opposed to procedure.
· The court would be asked to strike down or replace the administrative decision.

· Stems from rationality – non arbitrariness (S v. Makwanyane).

· Rationality is a value in SA law – although there are other values which clash with rationality (eg: right to privacy - might be more rational for the person to disclose something) (may be argued that even democracy is irrational – is the decision of a majority always the right one? Or would an expert know better?).

· Philosophers attempt to reconcile the clash – if something is rational and it is communicated.

· If courts strike down unreasonable actions, the administrators will learn how to make reasonable decisions in future.

Courts thus are trying to create a culture of rationality and reasonableness in administrative action (but this cannot be proven).

· Problem: does this create interference by the courts in administrative action?

· Reasonableness is not concerned with how the decision was made, but rather the decision itself (substance).

· Courts don’t like this as this means interfering with administrative powers.

· Reasonableness as a ground of review provides a safety-net, if can’t attack the decision on any other ground.

· It was more important before the Bill of Rights (now that we have the Bill of Rights, we have tangible rights on which we can attack the administrative action).

(Wednesbury = review for unreasonableness will be granted if it is indefensible, and no reasonable administrator could ever come up with that decision. A court will only interfere if the decision is extremely unreasonable and no other reasonable administrator would make it (eg: principal expels a student for having red hair)
Criticism: this is a weak form of review)
· Paul Craig argues that the Wednesbury reasonableness is barely useful, as there is almost no case that would be struck down on such unreasonableness that could not be struck down on one of the other grounds (eg: hair colour – irrelevant consideration; ulterior motive; etc…).
· There must be substantive proportionality – a balance between:

· competing interests and objectives

· means and end (eg: zap students when they talk – it is rational as it achieves the purpose of discipline, but it is unreasonable as there are less restrictive means to achieve the purpose).
· Approaches to the application of reasonableness:
(a) Common law:

· Three tests and three categories:

· administrative decisions

· legislative acts

· quasi-judicial decisions

(Union Government v. Union Steel 1928 = administrative decisions. The court found that an administrative decision taken by government would only be reviewed by a court if it was so gross that it was not only unreasonable but symptomatic of other grounds of review.

This approach was followed by other courts until the final Constitution. Similar to the Wednesbury approach)

(Kruse v. Johnson 1898 (English case) = this test applies to legislative acts only. Applies to reasonableness on legislative acts – struck down if display bad faith, vagueness, inequality, injustice, oppression, uncertainty. Most of these categories are already existing grounds. The main ground which stands out is inequality and injustice.

More intense and better than the Union Steel approach – although still weak)

(Theorn =  quasi-judicial actions (eg: disciplinary action). Church administrator disciplined by the Church. The court found that if no evidence to justify such a quasi-judicial decision, it can be regarded as unreasonable and be over-turned. Again, higher standards than the Union Steel approach)
(b) Interim Constitution:

· The three categories were collapsed into one.

· Section 24 = right to justifiable administrative action (refers to “justifiable”, not “reasonable”).

· ‘Justifiable’ is mere rationality and not substantive proportionality.

(Standard Bank v. Bophuthatswana = court suggested that must follow the Interim Constitution approach)

(Bel Porto = trend that the Interim Constitution ‘justifiable’ requirement had no element of substantive proportionality)
· The CC disagreed as to whether proportionality should be present.

(c) Final Constitution:

· Administrative action must be:

· lawful

· procedurally fair

· reasonable

(d) PAJA:

· Effective from 2001 (implementing the Final Constitution).

· Section 6(2)(f)(ii) = courts will set aside administrative actions which are not rational (grounds) – attempts to push reasonableness beyond rationality.

· Section 6(2)(h) = so unreasonable that no reasonable person would exercise such power in that manner (similar to Union Steel) (debate whether this was Constitutional).

· Generally, PAJA talks about rationality (section 6(2)(f)(ii) and therefore substantive proportionality is read into section 6(2)(h).

· The Constitution still takes precedence in saying that it must be reasonable.

(Bato Star 2004 = allocation of fishing quota. The department in charge created an elaborate way of determining the quota. Some companies were unhappy with their allocations and challenged the action on unreasonableness. When it reached the CC, it held that the decision was not unreasonable.

Two different views in the court, but all judges agreed with both. Oregan held the one view that an administrative action will be reviewable if it is one that a reasonable decision maker could not reach. What will constitute a reasonable decision will depend on the circumstances of the case. Factors relevant include:

· nature of decision

· identity and expertise of the decision maker

· range of factors relevant to the decision

· reasons given for the decision

· nature of the competing interests involved

· impact of the decision on the lives and well-being of those affected

This test indicates substantive proportionality)
PROCEDURAL FAIRNESS:
· Ensure that interested parties have an opportunity to make inputs towards the final decision/outcome.
· Principle of good administration that should inform the entire decision making process (manner in which decisions made should be balanced).

· At common law, used to be limited to the concept of natural justice – closely aligned to classifying administrative functions, natural justice only applicable to judicial or quasi-judicial decisions (as determine rights of affected persons).

(Administrator Transvaal v. Traub = disregarded the practice of classifying administrative acts in determining the type of review that was applicable)
· Concept of natural justice now superseded by the concept of procedural fairness under the Constitution (broader concept, applicable to all administrative acts).

· Why need for procedural fairness:

· theory of rights/values = having administrative decisions adhering to procedural fairness enhances human rights culture and promotes individual dignity (more sensitive to the needs of the people).

· process theory = procedural fairness leads to more legitimate administrative process, as those affected will buy into those administrative processes (lead to better decision making).

· Principles:

(1) “Nemo iudex in sua causa”:

· One cannot be a judge in one’s own case.
· Rule against bias requiring administrators to be impartial – where an affected party reasonably suspects that an administrator would be bias, then he can ask the administrator to recuse himself.

(BTR Industries SA v. Metal & Allied Workers’ Union = test for bias is whether there exists a “reasonable suspicion” of bias on part of the decision maker in that a reasonable person in the litigant’s position would believe/suspect that the decision maker was bias. The parties were negotiating the recognition of the union by BTR. The labour tribunal presiding officer took part in a conference organized by BTR’s advisors. When the matter resumed, the union argued that the presiding officer would be bias. The AD agreed that he must recuse himself, as he closely associated himself with BTR)
· Sources of bias:

· financial interest (competing to that of the litigant) (eg: administrator wants to extend a liquor store, and he is on the liquor license board).

· personal interest (eg: applicant is related to the administrator)
· subject matter bias (strongly held position on a matter)
· institutional bias (administrator is so closely aligned to institutional goals/objectives of a particular body that he is unlikely to be impartial).

(Council of Review, SADF v. Monnig = respondent was a member of the SADF and had exposed information to the press about how the SADF wanted to sabotage subscription. The SA marshal wanted to subject him to a hearing. The respondent argued that the hearing would be bias and unfair.

The court agreed that there would be institutional bias)
· Procedural fairness on bias is closely linked to ulterior motive/purpose – difficult to distinguish.

Common law cases show that the nemo iudex principle was applied only to judicial/quasi judicial type decisions (but the practice of classifications no longer applies).
· Section 6(2)(a)(3) of PAJA = a court/tribunal can review an administrative action if the administrator was bias or reasonably suspected of being bias (absorbed the nemo iudex principle – therefore the BTR Industries “reasonable suspicion” test applies).
(2) “Audi alterum partem”:
· Hear the other side.

· Administrator must allow the other affected parties to be heard.
· Traditionally, this principle applied only to decisions affecting the property and liberty of an individual – but at common law the application was extended.

· Two elements:

· affected person must have notice of intended action

· then must be afforded an opportunity to be heard before the decision is taken

· When applying the principle, the courts would first have to seek to find the meaning of the audi alterum principle in the statute being applied (flexible approach – not one rigid meaning of the principle, rather case by case basis).

· Particular statutes, especially with appeal provisions, would define how the other parties should be heard (apply the statute).

However, some statutes don’t stipulate provisions for the hearing of the other side, and therefore the court must give content to the principle.

· Therefore the principle varies in the factors which must be considered.

· Thus the courts have set out certain basic factors that must be considered:

· seriousness of the matter (does it require the principle) (eg: refused permit, maybe because need to correct the papers and reapply).
· has there been adequate notice and sufficient time given (depending on the seriousness of the matter it might not matter).

(Nkomo v. Administrator Natal = hospital workers were on the verge of being dismissed and were given 48 hours to prepare written submissions to defend their case. They challenged this and won on the basis of inadequate notice. Serious matter – if not defended properly would lode their livelihood)
· disclosure and discovery (disclosure: affected person must know the grounds upon which the intended action is being taken – eg: statutory provisions; policy grounds; etc...) (discovery: no general right to have access to the documents/information relied on, as the courts would then have to impose legalistic procedures which would hamper decision making – however, the Promotion of Access to Information Act would allow an affected person such information).

· oral hearings and personal appearance (audi alterum principle does not confer a right to this – normally only on written submissions) (legal representation – no general right, however, in serious/complex matters fairness may dictate that one should be allowed legal representation).

· should one have a hearing before a decision is taken (principles of natural justice require that if a hearing is to be held, it must be held before a decision is taken – some exceptions, eg: hearing would defeat the purpose of the decision).

· reasons for the decision (general view is that a right to reason is a free standing right and not a right from the audi alterum principle – don’t have to allege that there has been unfairness, simply entitled to reasons the decision was taken – PAJA and the Constitution).

· Courts applied the deprivation theory – principles of natural justice only applicable where the applicant could prove that his rights were impaired.
(Administrator Transvaal v. Traub = far-reaching effect, in developing the common law, that now can apply procedural fairness not only where your rights are impaired.

Doctrine of legitimate expectation was introduced. This is a more extensive basis than simply because you have a “right”. A legitimate expectation is where an individual has an interest in the outcome of an administrative action on one of two bases:

· express promise

· long standing practice

The individual has been led to expect that he will be heard/consulted in respect of an administrative action relating to the promise or to that particular practice.

The expectation does not equate to a right but if the individual is not consulted, his interests will be negatively affected. Even where you have an expectation interest, natural justice will now apply.
The respondents were doctor employed by the Transvaal administrator. During their employment they had signed a letter criticising the administration which was published in a newsletter. When time came for promotion or extension of employment, the long standing practice of submitting the application to the head of department who advised the administrator who would approve the application, was not followed – the administrator rejected the respondents’ applications despite approval by the head.

They challenged this, claiming that they should have been afforded a hearing at least (hear their side and give them reasons for the decision). The court agreed. It held that their rights were violated. They had a right.

One judge disagreed and held that they only had a legitimate expectation which arose either from an express promise given or a long standing practice, which can be reasonably expected to continue. So the audi principle applied. They should have been given a fair hearing.

This case did away with the practice of classification of functions. It also introduced the duty to act fairly. It highlighted the variability of the requirement to act fairly – different situations will require different interventions)
· The doctrine of legitimate expectation still applies.
(Premier, Mpumalanga v. Executive Committee of the Association of Governing Bodies of State-Aided Schools: Eastern Transvaal = section 24 of Interim Constitution. The court commented on the doctrine. The expectation here related to both an express promise and long standing practice relating to state tuition and boarding fees. The provincial government made an undertaking to continue this practice until the end of 1995, but ended up cancelling this. The Association challenged this on the doctrine and the right to a hearing.

Here the court approved of the doctrine, and found that the applicants had a legitimate expectation and thus should have been notified and afforded the opportunity to present their case (audi principle)
· PAJA section 3(1) = administrative action which adversely affects rights or legitimate expectations is procedurally unfair.
· Substantive expectation is an expectation to a favourable outcome, while procedural expectation is an expectation about the actual procedure (eg: right to hearing) – courts limit themselves to the procedural aspect of a legitimate expectation, showing a reluctance to replace an administrative decision where the administrator has a discretion (Durban Adventures Ltd v. Premier KwaZulu Natal).

· Multi-stage decision making – where the ultimate decision depends on a sequence of prior decisions (eg: audi principle – when have the right to a hearing?).

Problem that it will hamper the administrative process if entitled to be heard at every stage.

· Deprivation theory = not a problem as it is thought that an applicant’s right will only be determined by the final decision.

· Courts take a flexible approach.

(Director, Mineral Development, Gauteng Region v. Save the Vaal Environment = the appellant had the power to issue mining licenses, during a two stage process. In the first stage, under the Minerals Act , an application is made to the appellant who granted/refused it. Where it was granted, move onto the second stage under the Act, where the applicant would have to submit an environmental management plan, after which, if approved, could commence mining. The respondents had objected to a license which was issued, claiming they had a right to be heard at the first stage, and were refused. Reason for refusal was that in any case, at that stage mining couldn’t commence yet.

The court held that on the facts of this matter, the right to be heard should have been granted at stage one, as at that stage a chain of events is set off which might lead to actual mining. Therefore the main decision was made at stage one, and the second decision was simply additional – and cannot object to the main decision at stage two as it has already been made)
· Therefore in certain circumstances, where justice requires, the seriousness of the preliminary step might require that procedural fairness be applied to it.
(Chairman, Board On Tariffs and Trade v. Brenco Inc = the SCA had to decide whether the principles of fairness applied to the preliminary and purely investigative proceedings of the Board of Tariffs and Trade.

The Board of Tariff and Trade Act 107 of 1986 makes provision for a detailed investigation, including a hearing of all interested parties, before a report concerning an alleged dumping is submitted to the Minister of Trade. The court found that on proper interpretation of the Act, and the wide powers conferred on the Board, that the Board had both an investigative function and a determinative function, inter alia, in making its final report and recommendations to the Minister. Although the board had a duty to act fairly, it did not follow that the duty had to be discharged precisely in the same regard to the different functions performed by it.

The court held that there is no single set of principles for giving effect to the rules of natural justice which will apply to all investigations, enquiries and exercises of power, regardless of their nature. On the contrary, courts have recognised and restated the need for flexibility in the application of the principles of fairness in a range of different contexts. As Sach pointed out, in the application of the concept of fair play, there must be real flexibility, so that very different situations may be met without producing procedures unsuitable to the object in hand. It is too easy to frame a precise set of rules which may appear impeccable on paper and which may yet unduly hamper, lengthen and indeed perhaps even frustrate the activities of those engaged in investigating or otherwise dealing with matters that fall within their proper sphere. In each case careful regard must be had to the scope of the proceeding, the source of its jurisdiction (statutory in the present case), the way in which it normally falls to be conducted and its objective. There is no requirement that the Board in the investigation of a matter must inform the parties of every step that is to be taken in the investigation and permit parties to be present when the investigation is pursued by way of the verification exercise. There is no unfairness to the respondents in permitting the officials of the Board to clarify information without notice to the respondents. Otherwise would not only unduly hamper the exercise of the investigative powers of the Board, but would seek to transform an investigative process into an adjudicative process that is neither envisaged by the Board Act, nor what the audi principle requires.

Principle: need to be flexible and fair throughout the process, but it is not always necessary to allow a party to make a representation/give input at every stage. Where there is a need to maintain certain information confidential, an administrator would be fair in informing the parties of only the gist of such information without breaching principles of natural justice)
PAJA: PROCEDURAL FAIRNESS:

· Section 2 = allows:
· Minister of Justice to exempt administrative actions from applying the provisions of sections 3 and 4

· administrators to vary the requirements of sections 3 and 4

· Section 3:

· Administrative action affecting individuals – sets out the requirements for such administrative action to be procedurally fair.

· Such action must materially and adversely affect the rights and/or legitimate expectations of such individual (narrower scope than the normal administrative action definition).

· Puts in place a framework as to what an administrator needs to consider to ensure that such action is procedurally fair.

· This depends on the circumstances of the case (flexible).

· There is a duty on the administrator that, in order to have procedural fairness, the administrator must give the individual:

· adequate notice of proposed action (eg: nature)
· opportunity to respond

· reasons for taking the action

· review/appeal procedure details

· notice of the right to request reasons

· Mandatory terms – the administrator must follow those factors.
· Allows administrative discretion, depending on the nature of the action, the administrator may give the individual: 

· time to obtain assistance

· present evidence

· appear in person

· Allows the administrator to follow different procedures as long as he takes into consideration the above mentioned factors (can depart from normal procedure) – must show that it is reasonable and justifiable.

· Section 4:

· Administrative action affecting the general public (eg: regulations) – sets out the requirements for such administrative action to be procedurally fair.

· Only where the action affects rights.

· The administrator is then under a duty to follow certain procedures (eg: public discussion/notice).

· Allows the administrator to engage in a different procedure where reasonable and justifiable (lists factors to be considered).

· The administrator must decide which procedure to follow – but where he fails to choose one, he cannot be questioned/challenged (decision cannot be reviewed – then what is its value?).

· PAJA makes provisions for procedural fairness in administrative action – which, if followed, will ensure that administrative decisions are better thought out in respect of their impact/effect (thus better administration).
REASONS:
· Statements explaining why certain actions have been taken.

· Section 33(2) of the Constitution = everyone who’s rights have been adversely affected by administrative action has the right to written reasons for this (further enforced by section).

· Not facts/information upon which the action/decision is based.

· Advantages of giving reasons:

· improve legitimacy of the system (people have more faith in it)
· individual dignity interest (give the individual an explanation)
· procedural fairness (eg: cause for appeal)
· encourages rationality by administrators
· Disadvantages of giving reasons:

· time consuming

· takes money and personnel

· opens up to vexatious litigation

· weakens case when forced to explain

· might be difficult to express

(1) Pre 1994 Position:

· No general statutory right to reasons.

· However, certain particular statutes require reasons (eg: home planning statutes).

· Despite this, many administrators still gave reasons because of their advantages.

(2) Interim Constitution:

· Section 24 introduced a general legal duty to provide reasons.
· Still debate about the impact – eg: tender cases (several parties apply for same opportunity to provide services).

(Transnet v. Goodman Brothers = court held that one does have a right for reasons when rejected for a tender. Focused on the lawfulness of reasons for reasons – right to appeal based on the reasons)
(3) Scope of PAJA and Constitution:

· No right to reasons for positive decisions.

· Narrowed from the Interim Constitution to the Final Constitution.

· PAJA adds “materially and adversely affects” (narrows even further) as well as only once a reason is requested (don’t request, don’t receive) – request must be made within 90 days of the decision or of becoming aware of the decision (after that, the right lapses), if not given reasons, have a slight advantage (eg: when applying for review of the decision – the court will assume the action was unreasonable, and the administrator will have to show that it was reasonable).

· Prior oral reasons = insufficient and still have the right to request written reasons (Transnet v. Goodman Brothers).

· General public reason = unclear whether sufficient (case by case), depending on the adequacy of reasons.
· Timing = PAJA says 90 days to apply (which can be extended), and the administrator then has a further 90 days to respond (which can also be extended).

· Substance = reasons don’t have to be given for every step, but simply for the ultimate decision as a whole (Bato Star) – when asked a specific point, unclear whether the administrator must respond specifically to it.

· Adequacy = how much information in the reason is sufficient?

(Maletsane = adequacy is proportionate to the seriousness of the matter/action. But this also depends on whether it is serious to the individual or to the public/environment. The more technical the decision, the more detailed the reason)

(Commissioner SAPS v. Maimela = the test for adequacy is whether the reasons be understood by the person receiving them)
REMEDIES:
· If he succeeds in a judicial review, the applicant is eligible to receiving a remedy.
(1) COMMON LAW remedy:

· Remedies are usually simple – set aside the administrative action and refer it back for reconsideration by the administrative authority, excluding the problematic matters.

· That administrative action will be treated as invalid from the date of the court’s order, and the remedied decision would take its place.

· Under common law, it is also possible under exceptional circumstances, for the court to change the administrative decision itself (corrective decision) and not merely set aside the original decision and refer it back – circumstances:

· court deems itself equally qualified as the administrator to make the decision (eg: purely judicial matter like a disciplinary hearing).
· in overturning an administrator’s decision, the eventual outcome of reconsidering the matter, would result in an obvious decision (no point in referring the matter back).

· a delay would not meet the ends of justice (applicant would be further prejudiced)
· court believes the original administrator was very biased/incompetent

(2) PAJA remedies:

· Section 8(1)(c)(i) = the court may grant any order that is just and equitable, including setting aside the order and referring it back to the administrator for reconsideration, with or without directions.
Section 8(1)(c)(ii) = exceptional circumstances when a court can substitute, charge or correct an administrative decision.

Court can also order an administrator to pay compensation (where prejudiced applicant) (at common law would have to institute a delictual/contractual action to receive compensation).

· The way that section 8 is drafted mirrors the idea of section 38 of the Constitution that a remedy for unjust administrative action must be just and equitable.

· Section 8(1) = also covers common law remedies – eg:

· mandatory interdict (direct an administrator to do something – eg: give reasons)
· prohibitory interdict (when the administrator’s conduct infringed on the applicant’s rights)
· declaratory interdict

· temporary interdict

· Compensation – controversy raised in respect of whether or not PAJA makes provision for courts to make orders in respect of back-pay and interest.
(Jayiya v. MEC for Welfare = court sought to distinguish between common law and PAJA remedies. The court believed that PAJA does not make provision for courts to order back-pay and interest, considering that PAJA says that only in exceptional circumstances can compensation be ordered)

(Mahambehlala v. MEC for Welfare = court ordered back-pay and interest to be paid, basing this order on the fact that section 38 of the Constitution requires the remedy to be just and equitable. 

This decision was stronger to Jayiya)

(Kate v. MEC for Welfare = MEC based reasoning on Jayiya, wanted to deny the applicant back-pay and interest. The court held that PAJA did not exclude the court from making an order of appropriate relief as required by the Constitution, and section 8(1) in PAJA allow the court to make orders of compensation, therefore the court entitled to make an administrator to pay interest.

The court said that the fact that in Eastern Cape the administration for welfare was so badly run did not mean that the conduct of the department could no longer constitute exceptional circumstances)
· Can use an application review for financial compensation without filing a delictual action, including back-pay and interest.
· Judicial review is conducted in accordance with rule 53 (Uniform Rules of Court), by motion proceedings.

· Section 7 of PAJA = regulates procedure for judicial review, including the time in which the application must be launched – without unreasonable delay, and not more than 180 days after one first has exhausted all internal remedies in terms of section 2(a) (court can only review once internal remedies have been exhausted under any other law – if have not, can order applicant to go back and exhaust the remedies).

But court can grant an exemption.

· Section 7(1)(b) = where no internal remedies, 180 days runs from when the applicant became aware of the administrative action and the reasons for it.

· Section 9(1)(b) = allows the 180 day period to be extended either by:

· agreement

· applicant to court

