STUDY UNIT 4:
THE LEGAL SUBJECTS OF ADMINISTRATIVE-LAW RELATIONSHIP:
- Some authoritative functionaries / institutions are easier to recognise than others due to the distinction

   between public law & private law. 
- Legislation regulates private law e.g. Relationship between;

   
Employer - employee; (Labour Relationships Act)

   
Husband - wife; (Prevention of Family Violence Act)


Private persons - companies (The Promotion of Equality and the Prevention of Unfair 
Discrimination Act)

- Privatisation of public services e.g. telecommunications & transport (Telkom, Eskom, Transnet) are      authorities that are no longer part of the public administration however we cannot simply state that because they are not part of the state administration only the rules of private law apply. 

- The above bodies operate in the public sphere β they exercise public-authoritative power in terms of legislation. 
4.1 THE IDENTIFICATION OF THE AUTHORITATIVE PARTY TO THE ADMINISTRATIVE-LAW RELATIONSHIP:
- Difficult to identify the authoritative party ( the ( addressed this by using a broad definition calling it 

an “organ of state”

- Section 239 declares:

“organ of state” means - 


a) 
any department of state or administration 



in the national, provincial or local sphere of government; or


b)
any other functionary or institution 



i)   exercising a power or



     performing a function



     in terms of the Constitution or  



     a Provinicial Constitution or;



ii) exercising a public power or



    performing a public function



    in terms of any legislation,


but does not include a court or a judicial officer. 

- a) means; 

National Sphere: 
Department: State / government departments e.g. Department of Agriculture, Arts, 


Science etc. 





Administration: Refers to entire department and/or its functionaries. (Officials / 



Public Servant).


Organs of State: Members of cabinet (ministers who are executive heads of various 


state departments), deputy-ministers, the president and deputy president. 



- Not all the above functions constitute administrative actions, some are



   executive or constitutional functions. 

Provincial Sphere: 
Department: Provincial departments of state.


Administration: Administrative & executive functions of premiers & MECs.


Organs of State: Premiers of the 9 provinces, Members of Executive Councils (executive heads of various provincial departments) (MECs).
Local Sphere:
Department: Municipalities & various municipal councils. 


Organs of State: Functionaries (individuals) and institutions forming part of the public administration. 
- “Organ of state” has been broadened = definition includes functionary or institution that is not part of the 

public administration, but performs functions in terms of the (, provincial ( or legislation.

- Difficult to decide whether functionary or institution is acting in a public capacity or private capacity.

- We therefore have to determine;


a) Does the functionary exercise public power or perform public functions.


b) Is the functionary doing so in terms of legislation?
- Public power is decisive = a private person can be an administrator - what is important is the public nature of the power exercised, rather than the person exercising it.
4.2 THE ROLE OF ASSOCIATIONS, CLUBS & OTHER “PRIVATE” ORGANISATIONS :

- Institutions not created in terms of legislation e.g. sports clubs, churches = similar authoritative/subordinate relationship.

- Private non-statutory bodies → do not possess state authority → are not “organs of state”.

- Common law rules of administrative law have been applied to non-statutory bodies → β the internal relationship based on authority is similar to administrative-law relationship. 

- Disciplinary, admission & suspension actions governed by specific constitution of club.

- Courts will interpret the power of institutions on the basis of the agreement between parties in the contained in their constitution. (Rules of natural justice).
4.3 PERSONS RIGHTS WHO ARE AFFECTED BY THE EXERCISE OF AUTHORITY (NATURAL / JURISTIC):

- Most N.B characteristic of administrative-law relationship is authority.
- Subordinate person may be natural / juristic. (Not always outside the public sphere).

- May be another lower-ranking government official under authority. (Remains public law relationship).

4.4 IS THE SUBORDINATE PERSON POWERLESS IN THE AUTHORITATIVE RELATIONSHIP?:

- No

- Person in subordinate position is never stripped of their rights, privileges and interests.

- Person in authoritative position is not allowed to misuse their superior power.

- Authoritative person obliged to act in accordance with the law & serve & promote public interest.

- Subordinate person is protected by the law - the Constitution in particular.

4.5 THE OBJECT OF THE ADMINISTRATIVE-LAW RELATIONSHIP:

- The object of the administrative-law relationship is the reason why legal subjects entered into a relationship.

- i.e. the issue which brings about the legal bond. 




















 Object is the subject matter of the administrative action. 

E.g.









Object is the regulation of trade. The object of the authorization to 

take action is usually described in the empowering Act. 







Municipality issues trade licenses.





The regulation of street trade.





Administrative action.





Object of administrative-law relationship.








