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INSTRUCTIONS

1.
This paper consists of Section A: Multiple-choice questions (to be answered on the mark-reading sheet) and Section B: Fill-in questions (to be answered on the fill-in question paper). You will not receive an examination book.

2.
You must hand in the complete examination paper plus the mark-reading sheet.

3.
The unique number to be filled-in on the mark-reading sheet is 499414.
4.
Answer all the questions in the designated spaces only.  Answers outside such spaces will not be read.

5.
Do not write in the margins - this space is reserved for the examiners.

6.
Do your rough work on page 2.  This page will not be read by the examiners.

7.
The English version of each question is followed by the Afrikaans version.

8.
This paper counts 100 marks.  Divide your time accordingly.

9.
Plan each answer carefully before you write it down and refer to the relevant authority whenever possible.

INSTRUKSIES

1.
Hierdie vraestel bestaan uit Afdeling A: Multikeusevrae (wat op die merkleesblad beantwoord word) en Afdeling B: Invulvrae (wat op die invulvraestel beantwoord word). U ontvang geen eksamenboek nie.

2.
U moet die hele vraestel inlewer, asook die merkleesblad.

3.
Die unieke nommer wat op die merkleesblad ingevul moet word, is 499414 .

4.
Beantwoord al die vrae net in die ruimtes daarvoor aangedui.  Antwoorde buite sodanige ruimtes sal nie gelees word nie. 

5.
Moenie in die kantlyne skryf nie - dié ruimte is vir gebruik deur die eksaminatore.

6.
Doen u rofwerk op bladsy 2.  Dié bladsy sal nie deur die eksaminatore gelees word nie.

7.
Die Afrikaanse weergawe van elke vraag volg direk na die Engelse weergawe.

8.
Die vraestel tel 100 punte.  Deel u tyd daarvolgens in.

9.
  Beplan elke antwoord deeglik voordat u dit neerskryf en verwys waar nodig na relevante gesag.

ROUGH WORK / ROFWERK
Do all your rough work on this page. This page will not be read by the examiners.
Doen al u rofwerk op hierdie bladsy. Hierdie bladsy sal nie deur die eksaminatore gelees word nie.

SECTION A / AFDELING A
CHOOSE THE MOST CORRECT OPTION IN EVERY INSTANCE.

KIES DIE MEES KORREKTE OPSIE IN ELKE GEVAL.
ALSO CIRCLE YOUR ANSWERS ON THE QUESTION PAPER.

SIRKEL OOK U ANTWOORDE OP DIE VRAESTEL SELF.

Question 1

Which statement best describes the basis on which unjustified enrichment law is based in South African law?
1
Unjustified enrichment provides an alternative claim to contractual and delictual claims in cases where an impoverished party has a contractual or delictual claim.

2
Unjustified enrichment provides a basis for a claim where there has been a transfer of property or value from the impoverished party to the enriched party in an unlawful manner.

3
Unjustified enrichment provides a basis for a claim where one party has become the owner of another’s property through lawful means.
4
Unjustified enrichment provides a basis for a claim where the enriched party obtained its enrichment through the use of unfair contract terms.

√5
Unjustified enrichment provides a basis for a claim where there has been a transfer of property or value from the impoverished party to the enriched party without a sufficient legal ground. 
(2)
Vraag 1
Watter stelling beskryf die grondslag waarop ongeregverdigde verryking in die Suid-Afrikaanse reg gebaseer is die beste?
1
Ongeregverdigde verryking bied 'n alternatiewe eis tot kontraktuele en deliktuele eise in gevalle waar 'n verarmde party 'n kontraktuele of deliktuele eis het.

2
Ongeregverdigde verryking bied die grondslag vir 'n eis waar daar 'n vermoënsverskuiwing van die verarmde na die verrykte plaasgevind het op 'n onregmatige wyse.

3
Ongeregverdigde verryking bied die grondslag vir 'n eis waar ‘n party die eienaar van ‘n ander se eiendom op ‘n regmatige wyse geword het.

4
Ongeregverdigde verryking bied die grondslag vir 'n eis waar die verrykte persoon sy verryking deur onbillike kontraksbedinge bewerkstellig het.

5
Ongeregverdigde verryking bied die grondslag vir 'n eis waar daar 'n vermoënsverskuiwing van die verarmde na die verrykte plaasgevind het sonder 'n afdoende regsgrond. 
(2)
Question 2

Which one of the following statements does not constitute enrichment?

1
An increase in assets which would not have taken place was it not for the enriching fact.

2
A non-decrease in assets where a decrease would have taken place was it not for the enriching fact.
3
A decrease in liabilities which would not have taken place was it not for the enriching fact.

√4
A non-decrease in liabilities which would not have taken place was it not for the enriching fact.

5
A non-increase in liabilities which would not have taken place was it not for the enriching fact. 










(2)

Vraag 2

Watter een van die volgende stellings behels nie verryking nie?

1
‘n Vermeerdering in bates wat nie sou plaasgevind het, was dit nie vir die verrykingsfeit nie.
2
‘n Nievermindering in bates waar ‘n vermindering sou plaasgevind het was dit nie vir die verrykingsfeit nie.
3
‘n Vermindering van laste wat nie sou plaasgevind het was dit nie vir die verrykingsfeit nie.

4
‘n Nievermindering van laste wat nie sou plaasgevind het was dit nie vir die verrykingsfeit nie.

5
‘n Nievermeerdering van laste wat nie sou plaasgevind het was dit nie vir die verrykingsfeit nie. 









(2)
Question 3

Which one of the following statements relating to indirect enrichment is incorrect?
1


A claim for indirect enrichment was not allowed in Gouws v Jester Pools (Pty) Ltd 1968 (3) SA 563 (T).
√2


A claim for indirect enrichment was allowed in Brooklyn House Furnishers Ltd v Knoetze & Sons 1970 (3) SA 264 (A).
3


A claim for indirect enrichment was allowed in ABSA Bank Ltd v Stander 1998 (1) SA 929 (C).

4


A claim for indirect enrichment did not arise in Buzzard Electrical v 158 Jan Smuts Avenue Investments 1996 (4) SA 19 (A).

5


A claim for indirect enrichment was recognised obiter in Hubby’s Investments (Pty) Ltd v Lifetime Properties (Pty) Ltd 1998 (1) SA 289 (W).
(2)

Vraag 3

Watter een van die volgende stellings met betrekking tot indirekte verryking is verkeerd?
1


‘n Eis om indirekte verryking was nie in Gouws v Jester Pools (Pty) Ltd 1968 (3) SA 563 (T) toegestaan nie.
2


‘n Eis om indirekte verryking was in Brooklyn House Furnishers Ltd v Knoetze & Sons 1970 (3) SA 264 (A) toegestaan.
3


‘n Eis om indirekte verryking was in ABSA Bank Ltd v Stander 1998 (1) SA 929 (K) toegestaan.

4


‘n Eis om indirekte verryking het nie in Buzzard Electrical v 158 Jan Smuts Avenue Investments 1996 (4) SA 19 (A) ter sprake gekom nie.

5


‘n Eis om indirekte verryking was in Hubby’s Investments (Pty) Ltd v Lifetime Properties (Pty) Ltd 1998 (1) SA 289 (W) obiter erken.
(2)
Question 4

Which enrichment action potentially applies to indirect enrichment situations where improvements are effected?

1
The condictio sine causa specialis.

2
The condictio causa data causa non secuta.

3
The condictio ob turpem vel iniustam causam.

4
The actio negotiorum gestorum contraria.
√5
The actio negotiorum gestorum utilis. 
(2)

Vraag 4

Watter verrykingsaksie is moontlik van toepassing op gevalle van indirekte verryking waar verbeterings aangebring is?

1
Die condictio sine causa specialis.

2
Die condictio causa data causa non secuta.

3
Die condictio ob turpem vel iniustam causam.

4
Die actio negotiorum gestorum contraria.
5
Die actio negotiorum gestorum utilis. 
(2)
Question 5

In which one of the following circumstances can the condictio indebiti be used?

1

Where a person has made a payment in terms of a contract subject to a suspensive condition, and the contract has now been extinguished due to the condition not being fulfilled.
2

Where a person has made a payment in terms of a contract subject to a resolutive condition, and the contract has now been extinguished due to the condition being fulfilled.
3

Where an undue payment has been made in circumstances where the mistake is not excusable.
√4

Where an executor, who is functus officio, made payments to heirs which were not due because a creditor lodged its claim to late.

5

Where a bank has made payment in terms of a forged cheque. 
(2)
Vraag 5

In watter een van die volgende omstandighede kan die condictio indebiti aangewend word?

1

Waar 'n persoon betaling gemaak het ingevolge 'n kontrak wat onderhewig was aan 'n opskortende voorwaarde, en die kontrak nou beëindig is as gevolg van die nie-vervulling van die voorwaarde.

2

Waar 'n persoon betaling gemaak het ingevolge 'n kontrak wat onderhewig was aan 'n ontbindende voorwaarde, en die kontrak nou beëindig is as gevolg van die vervulling van die voorwaarde.

3

Waar 'n onverskuldigde betaling gemaak is onder omstandighede waar die dwaling nie verskoonbaar is nie.

4

Waar ‘n eksekuteur wat functus officio is, betaling aan erfgename gemaak het wat onverskuldig was omdat ‘n krediteur sy eis te laat ingedien het.

5

Waar 'n bank 'n betaling gemaak het op grond van 'n vervalsde tjek. 
(2)
The following facts apply to questions 6-10:

S sells his horse, White Lightning, to P for stud purposes at a price of R 150 000, subject to P obtaining a loan for the full purchase price from his bank. S delivers the horse to P, but it transpires that the bank is prepared to grant P a loan for only half the full purchase price and that P must contribute the balance himself.
Die volgende feite het betrekking op vrae 6-10:
S het sy perd Witblits aan P verkoop vir stoetdoeleindes teen ‘n prys van R 150 000, onderhewig daaraan dat P ‘n lening vir die volle koopprys van sy bank sal bekom.           S lewer die perd aan P maar dit blyk dat die bank slegs bereid is om ‘n lening vir die helfde van die koopprys toe te staan en dat P die restant self moet bydra.
Question 6
This is a case where

1
delivery has been made under a false assumption.

2
delivery is illegal.

√3
a suspensive condition has not been met.

4
a resolutive condition has not been met.

5
there is impossibility of performance. 
(2)

Vraag 6

Hierdie is ‘n geval waar

1
lewering onder ‘n valse veronderstelling gemaak is.

2
lewering ongeoorloof is.

3
‘n opskortende voorwaarde nie nagekom is nie.

4
‘n ontbindende voorwaarde nie nagekom is nie.

5
daar onmoontlikheid van prestasie is. 
(2)
Question 7

Which action must S institute to reclaim his horse?
√1
The condictio causa data causa non secuta.

2
The condictio sine causa specialis.

3
The condictio indebiti.

4
The condictio ob turpem vel iniustam causam.

5
The condictio ob finitam causam. 
(2)

Vraag 7

Watter aksie moet S instel om sy perd terug te eis?

1
Die condictio causa data causa non secuta.

2
Die condictio sine causa specialis.

3
Die condictio indebiti.

4
Die condictio ob turpem vel iniustam causam.

5
Die condictio ob finitam causam. 
(2)
Question 8

If P paid cash for the horse but unbeknown to the parties the horse had actually been stolen prior to conclusion of the contract, it would be a case where

√1
performance has been made under a false belief.

2
a modus has been disregarded.

3
there is a future supposition which cannot be fulfilled.

4
a resolutive condition has not been met.

5
a suspensive condition has not been met.
(2)

Vraag 8
Indien P kontant vir die perd betaal het, maar die perd sonder die kennis van die partye voor die sluiting van die kontrak gesteel is, is dit ‘n geval waar

1
prestasie onder ‘n valse siening gemaak is.

2
‘n modus verontagsaam is.

3
daar ‘n toekomstige veronderstelling is wat nie nagekom kan word nie.
4
‘n ontbindende voorwaarde nie nagekom is nie.

5
‘n opskortende voorwaarde nie nagekom is nie. 
(2)
Question 9

Assume the same facts as in question 8. Which action would P institute to reclaim his money?
1
The condictio causa data causa non secuta.

2
The condictio sine causa specialis.

√3
The condictio indebiti.

4
The condictio ob turpem vel iniustam causam.

5
The condictio ob finitam causam. 
(2)

Vraag 9

Veronderstel dieselfde feite as in vraag 8. Watter aksie sal P instel om sy geld terug te eis?

1
Die condictio causa data causa non secuta.

2
Die condictio sine causa specialis.

3
Die condictio indebiti.

4
Die condictio ob turpem vel iniustam causam.

5
Die condictio ob finitam causam. 
(2)
Question 10

Assume the same facts as in question 8. If after realising that his own horse had been stolen S used the purchase price to buy another horse to the value of R100 000 and gambled away the rest of the money, P would be able to recover 

1
the value of the horse that S purchased (R100 000).

2
the horse that S purchased.

3
R50 000.

√4
the horse that S purchased and R50 000.

5
nothing. 
(2)

Vraag 10

Veronderstel dieselfde feite as in vraag 8. Indien S, nadat hy besef het dat sy perd gesteel is, die koopprys gebruik het om ‘n ander perd ter waarde van R100 000 te koop en die res van die geld weggedobbel het, sal P

1
die waarde van die perd wat S gekoop het (R100 000), kan eis.

2
die perd wat S gekoop het, kan eis.

3
R50 000 kan eis.

4
die perd wat S gekoop het en R50 000 kan eis.

5
niks kan eis nie. 
(2)
Question 11
Which action can be used to claim performance that was originally due but subsequently the causa for the performance fell away?

1
The condictio causa data causa non secuta.

2
The condictio sine causa generalis.

3
The condictio indebiti.

4
The condictio ob turpem vel iniustam causam.

√5
The condictio ob finitam causam. 
(2)
Vraag 11
Watter aksie kan gebruik word om prestasie wat oorspronklik verskuldig was, maar die causa vir die prestasie daarna weggeval het, te eis?

1
Die condictio causa data causa non secuta.

2
Die condictio sine causa generalis.

3
Die condictio indebiti.

4
Die condictio ob turpem vel iniustam causam.

5
Die condictio ob finitam causam. 
(2)
The following facts apply to questions 12-15:

K occupies a portion of L's farm and has effected the following improvements to that part of the farm without L’s knowledge: (a) built a luxury lapa at a cost of R100 000; (b) sunk a borehole at a cost of R20 000; (c) planted fruit trees at a cost of R15 000; and (d) planted mealies which are almost ready to harvest at a cost of R60 000 (value R120 000).

Die volgende feite het betrekking op vrae 12-15:

K okkupeer 'n gedeelte van L se plaas en het die volgende verbeterings op daardie deel van die plaas sonder L se medewete aangebring: hy het (a) 'n luukse lapa opgerig teen 'n koste van R100 000; (b) 'n boorgat gesink teen 'n koste van R20 000; (c) vrugtebome geplant teen 'n koste van R15 000; en (d) mielies geplant wat byna gereed is om geoes te word teen 'n koste van R60 000 (waarde R120 000).
Question 12
Which statement best explains the nature and extent of K's claim(s) (or rights) against L for improvements if K had been a lessee?

√1
K only has a right to remove useful and luxurious improvements as long as he does not leave the property in a worse condition than he received it.
2
K has an enrichment action for the full amount of all the necessary and useful expenses he has incurred.

3
K has an enrichment action for the necessary expenses he has incurred to the extent that those expenses have increased the value of L's land.

4
K has an enrichment action for the full amount of all the necessary and useful expenses he has incurred and may enforce his claim with a right of retention over the farm.

5
K has an enrichment action for the useful and necessary expenses he has incurred to the extent that those expenses have preserved or increased the value of L's land. 
(2)
Vraag 12
Watter stelling beskryf die aard en omvang van K se eise (of regte) teenoor L vir verbeterings indien K ‘n huurder was, die beste?

1
K mag slegs nuttige en luukse verbeterings verwyder solank die eiendom nie in ‘n swakker posisie gelaat word as waarin hy dit ontvang het nie.
2
K het 'n verrykingseis vir die volle bedrag van al die noodsaaklike en nuttige uitgawes wat hy aangegaan het.

3
K het 'n verrykingseis vir die noodsaaklike uitgawes wat hy aangegaan het tot die mate wat daardie uitgawes die waarde van L se grond verhoog het.

4
K het 'n verrykingseis vir al die noodsaaklike en nuttige uitgawes wat hy aangegaan het en mag sy eis afdwing met ‘n retensiereg.
5
K het 'n verrykingseis vir die noodsaaklike en nuttige uitgawes wat hy aangegaan het tot die mate wat daardie uitgawes L se grond bewaar het of die waarde daarvan verhoog het. 
(2)
Question 13
Which statement best explains the nature and extent of K's claim(s) (or rights) against L for improvements if K had been a bona fide possessor?

1
K has an enrichment action for all of the expenses that he has incurred in the improvement of L's land.

2
K has an enrichment action for the full amount of all the necessary and useful expenses he has incurred.

3
K has an enrichment action for the necessary expenses he has incurred to the extent that those expenses have increased the value of L's land.

√4
K has an enrichment action for the useful and necessary expenses he has incurred to the extent that those expenses have preserved or increased the value of L's land.

5
K has no claim for the mealies which have not been harvested yet as they now belong to L.
(2)
Vraag 13
Watter stelling beskryf die aard en omvang van K se eise (of regte) teenoor L vir verbeterings indien K ‘n bona fide possessor was, die beste?

1
K het 'n verrykingseis vir al die uitgawes wat hy ter verbetering van L se grond aangegaan het.

2
K het 'n verrykingseis vir die volle bedrag van al die noodsaaklike en nuttige uitgawes wat hy aangegaan het.

3
K het 'n verrykingseis vir die noodsaaklike uitgawes wat hy aangegaan het tot die mate wat daardie uitgawes die waarde van L se grond verhoog het.

4
K het 'n verrykingseis vir die noodsaaklike en nuttige uitgawes wat hy aangegaan het tot die mate wat daardie uitgawes L se grond bewaar het of die waarde daarvan verhoog het.
5
K het geen eis vir die mielies wat nog nie geoes is nie omdat dit nou aan L behoort.
(2)
Question 14

Which statement best explains the nature and extent of K's claim(s) (or rights) against L for improvements if K had been a mala fide possessor?

1
K has an enrichment action for all of the expenses that he has incurred in the improvement of L's land.

2
K has an enrichment action for the full amount of all the necessary and useful expenses he has incurred.

3
K has an enrichment action for the necessary expenses he has incurred to the extent that those expenses have increased the value of L's land.

4
K has a claim for the mealies which have not been harvested.

√5
K has an enrichment action for the necessary and perhaps useful expenses he has incurred to the extent that those expenses have preserved or increased the value of L's land. 
(2)
Vraag 14
Watter stelling beskryf die aard en omvang van K se eise (of regte) teenoor L vir verbeterings indien K ‘n mala fide possessor was, die beste?

1
K het 'n verrykingseis vir al die uitgawes wat hy ter verbetering van L se grond aangegaan het.

2
K het 'n verrykingseis vir die volle bedrag van al die noodsaaklike en nuttige uitgawes wat hy aangegaan het.

3
K het 'n verrykingseis vir die noodsaaklike uitgawes wat hy aangegaan het tot die mate wat daardie uitgawes die waarde van L se grond verhoog het.

4
K het ‘n eis vir die mielies wat nog nie geoes is nie.
5
K het 'n verrykingseis vir die noodsaaklike en dalk nuttige uitgawes wat hy aangegaan het tot die mate wat daardie uitgawes L se grond bewaar het of die waarde daarvan verhoog het. 
(2)
Question 15
Which statement best explains the nature and extent of K's claim(s) (or rights) against L for improvements if K had been a mala fide occupier?

1
K has an enrichment action for the full amount of all the necessary and useful expenses he has incurred.

√2
It is uncertain whether K has an enrichment action for the necessary and useful expenses he has incurred.

3
K has an enrichment action for the full amount of all the necessary and useful expenses he has incurred and K has a right of retention to enforce his action.
4
K has a claim for the mealies which have not been harvested.

5
K has an enrichment action for the necessary and useful expenses he has incurred to the extent that those expenses have preserved or increased the value of L's land. 
(2)
Vraag 15
Watter stelling beskryf die aard en omvang van K se eise (of regte) teenoor L vir verbeterings indien K ‘n mala fide okkupeerder was, die beste?

1
K het 'n verrykingseis vir die volle bedrag van al die noodsaaklike en nuttige uitgawes wat hy aangegaan het.

2
Dit is onduidelik of K 'n verrykingseis het vir die noodsaaklike en nuttige uitgawes wat hy aangegaan het.

3
K het 'n verrykingseis vir die volle bedrag van al die noodsaaklike en nuttige uitgawes wat hy aangegaan het en K het ‘n retensiereg om sy eis af te dwing.
4
K het ‘n eis vir die mielies wat nog nie geoes is nie.
5
K het 'n verrykingseis vir die noodsaaklike en nuttige uitgawes wat hy aangegaan het tot die mate wat daardie uitgawes L se grond bewaar het of die waarde daarvan verhoog het. 
(2)
Question 16

Indicate which one of the following is not a strict requirement for a valid reliance on estoppel:

1
There must have been a material misrepresentation.
2
The person denying estoppel must have made the misrepresentation negligently to mislead the person relying on the estoppel (in the rei vindicatio cases).
√3
The misrepresentation must have caused patrimonial loss to the person relying on estoppel.
4
The misrepresentation must have been causally related to the detrimental conduct by the person relying on estoppel.

5
The reliance on estoppel must be allowed by law. 
(2)
Vraag 16

Dui aan watter een van die volgende nie 'n streng vereiste is vir 'n geslaagde beroep op estoppel nie:

1
Daar moes 'n wesenlike wanvoorstelling plaasgevind het.

2
Die estoppelontkenner moes die wanvoorstelling om die estoppelopwerper te mislei, nalatig gemaak het (in die rei vindicatio gevalle).

3
Die wanvoorstelling moes vermoënskade aan die kant van die estoppelopwerper veroorsaak het.

4
Die wanvoorstelling moes kousaal verbind gewees het aan die nadelige optrede aan die kant van die estoppelopwerper.

5
Die opwerp van die estoppel moet regtens geoorloof wees. 
(2)
Question 17

Which statement(s) provide(s) the most correct explanation of the current legal position regarding estoppel and waiver?

1
Estoppel and waiver are one and the same.

2
Estoppel cannot be used to maintain an impression that a right has been waived.

3
Estoppel cannot apply to waiver because waiver relates to an existing right while estoppel is merely a defence.

√4
A party may be estopped from denying waiver in certain circumstances.

5
2 and 3. 










(2)

Vraag 17

Watter stelling(s) verskaf die mees korrekte verduideliking van die huidige regsposisie met betrekking tot estoppel en afstanddoening?

1
Estoppel en afstanddoening van regte is een en dieselfde.

2
Estoppel kan nie gebruik word om ‘n indruk te handhaaf dat van ‘n reg afstand gedoen is nie.

3
Estoppel kan nie op afstanddoening van regte toegepas word nie omdat afstanddoening betrekking het op bestaande regte terwyl estoppel slegs ‘n verweer is.

4
‘n Persoon kan in sekere omstandighede deur die werking van estoppel verhoed word om afstanddoening van regte te ontken.

5
2 en 3. 










(2)
Question 18

Which statement is the most correct?

√1
Estoppel is often seen as a doctrine of the law of evidence.

2
The basis of estoppel is the exceptio doli.

3
The basis of estoppel is to be found in a delictual action for misrepresentation.

4
The protection of good faith is the basis of estoppel.

5
The basis of estoppel is the maxim nemo contra suum factum venire debet. 

(2)

Vraag 18

Watter stelling is die mees korrek?

1
Estoppel word dikwels gesien as ‘n leerstuk van die bewysreg.

2
Die grondslag van estoppel is die exceptio doli.

3
Die grondslag van estoppel is te vinde in ‘n deliktuele eis vir wanvoorstelling.

4
Die beskerming van goeie trou is die grondslag van estoppel.

5
Die grondslag van estoppel is die stelreël nemo contra suum factum venire debet. 










(2)
Question 19

In order for estoppel to succeed a representation must be

1
one of opinion.

2
one of intention.

√3
one of fact.
4
one of law.
5
one of future conduct.








(2)
Vraag 19

Ten einde te slaag met estoppel moet ‘n voorstelling betrekking hê op
1
‘n opinie.

2
‘n bedoeling.

3
‘n feit.

4
die reg.
5
toekomstige optrede.








(2)
Question 20

An owner of a cow, which disappeared five years previously, recognised the cow at an auction, but did not protest when it was sold. The owner seeks to reclaim his cow from the purchaser, who invokes estoppel against the owner. Which statement best reflects the legal position?

1
Estoppel will not succeed because the owner made no misrepresentation.

√2
Estoppel will succeed because the owner made a misrepresentation by omission.

3
Estoppel will not succeed because the owner did not represent that he had waived his right to institute the rei vindicatio in the circumstances.

4
Estoppel will succeed because the owner’s rei vindicatio has prescribed.

5
Estoppel does not apply to the facts.






(2)
Vraag 20

Die eienaar van ‘n koei, wat vyf jaar vantevore verdwyn het, herken die koei op ‘n veiling maar teken geen beswaar aan wanneer dit verkoop word nie. Die eienaar wil die koei met die rei vindicatio van die koper eis en hy werp estoppel teen die eienaar op. Watter stelling reflekteer die regsposisie die beste?

1
Estoppel sal nie slaag nie want die eienaar het geen wanvoorstelling gemaak nie.
2
Estoppel sal slaag omdat die eienaar ‘n wanvoorstelling deur middel van ‘n late gemaak het.

3
Estoppel sal nie slaag nie omdat die eienaar nie voorgestel het dat hy afstand doen van sy reg om die rei vindicatio in die omstandighede in te stel nie.

4
Estoppel sal slaag omdat die rei vindicatio verjaar het.

5
Estoppel het nie op die feite betrekking nie.





(2)
Question 21

Which case relates to the facts of question 20?
1
Electrolux (Pty) Ltd v Khota and Another 1961 (4) SA 244 (W).
2
Van Ryn Wine & Spirit Co v Chandos Bar 1928 TPD 417.

3
Johaadien v Stanley Porter (Paarl) (Pty) Ltd 1970 (1) SA 394 (A).
√4
Maling v Hargreaves 25 SC 123.

5
Union Government v National Bank of SA Ltd 1921 AD 121.
(2)
Vraag 21

Watter saak het betrekking op die feite van vraag 20?

1
Electrolux (Pty) Ltd v Khota and Another 1961 (4) SA 244 (W).

2
Van Ryn Wine & Spirit Co v Chandos Bar 1928 TPA 417.

3
Johaadien v Stanley Porter (Paarl) (Pty) Ltd 1970 (1) SA 394 (A).

4
Maling v Hargreaves 25 SC 123.

5
Union Government v National Bank of SA Ltd 1921 AA 121.
(2)
Question 22

A rents a flat to B at R2 000 per month. The written contract provides that if B is behind in his rent payments, A can have him summarily evicted. B has fallen on hard times and he only manages to pay A R1 000 per month, which A accepts without protest. After three months A sues B for R3 000 rent in arrear and applies for an order ejecting B from the flat. B raises estoppel. Choose the most correct option.

√1
A may be estopped from strictly enforcing the contract.

2
Estoppel cannot be applied where the obligations of the parties are contained in a written agreement.

3
A may be estopped from strictly enforcing the contract because waiver of a contractual right and estoppel are one and the same.

4
Estoppel will fail because B will not be able to prove fault on the part of A.

5
A cannot be estopped from strictly enforcing the contract because estoppel may not give rise to a result which is impermissible in law.
(2)
Vraag 22

A verhuur ŉ woonstel aan B teen R2 000 per maand. Die skriftelike kontrak bepaal dat indien B agterstallig raak met die huur, A hom summier kan laat uitsit. B sukkel finansieel en kan slegs vir A R1 000 per maand betaal, wat A sonder protes aanvaar. Na drie maande dagvaar A vir B vir R3 000 agterstallige huur en doen ook aansoek om ŉ uitsettingsbevel teen B. B werp estoppel op. Kies die mees korrekte opsie.

1
A kan deur die werking van estoppel verhoed word om die kontrak streng af te dwing.

2
Estoppel kan nie toegepas word waar die verpligtinge van die partye in ŉ skriftelike ooreenkoms beliggaam word nie.

3
A kan deur die werking van estoppel verhoed word om die kontrak streng af te dwing omdat afstanddoening van ŉ kontraktuele reg en estoppel een en dieselfde is.

4
Estoppel sal nie slaag nie want B sal nie skuld aan die kant van A kan bewys nie.

5
A kan nie deur die werking van estoppel verhoed word om die kontrak streng af te dwing nie omdat estoppel nie tot ŉ regtens ontoelaatbare gevolg aanleiding mag gee nie.
(2)
Question 23

Which element of estoppel does not apply to the facts of question 22?

1
Misrepresentation.

√2
Fault.

3
Prejudice.

4
Causation.

5
Permissible in law.
(2)

Vraag 23

Watter element van estoppel is nie op die feite van vraag 22 van toepassing nie?
1
Wanvoorstelling.

2
Skuld.

3
Nadeel.

4
Kousaliteit.

5
Regtens toelaatbaar.
(2)
Question 24
Indicate which statement most correctly states the position in regard to the causality requirement in regard to estoppel.

1
In terms of the "proximate cause" test as applied by the courts, the misrepresentation by the person denying estoppel must have been the only cause of the detrimental conduct of the person relying on estoppel.
2
In terms of the "proximate cause" test as applied by the courts, the misrepresentation by the person denying estoppel must have been the predominant cause of the detrimental conduct of the person relying on estoppel.

√3
In terms of the "proximate cause" test as applied by the courts, it is sufficient that the misrepresentation by the person denying estoppel made a material contribution to the detrimental conduct of the person relying on estoppel.

4
In terms of the "proximate cause" test as applied by the courts, it is sufficient that the misrepresentation by the person denying estoppel was the factual cause of the detrimental conduct of the person relying on estoppel.

5
In terms of the "proximate cause" test as applied by the courts, it is sufficient that the misrepresentation by the person denying estoppel was the juridical cause of the detrimental conduct of the person relying on estoppel. 
(2)
Vraag 24

Dui aan watter een van die volgende stellings die regsposisie met betrekking tot kousaliteit die beste uiteensit.

1
Ingevolge die "proximate cause" toets soos dit deur die howe toegepas word, moes die estoppelontkenner se wanvoorstelling die enigste oorsaak van die estoppelopwerper se nadelige optrede gewees het.
2
Ingevolge die "proximate cause" toets soos dit deur die howe toegepas word, moes die estoppelontkenner se wanvoorstelling die oorwegende oorsaak van die estoppelopwerper se nadelige optrede gewees het.

3
Ingevolge die "proximate cause" toets soos dit deur die howe toegepas word, is dit voldoende dat die wanvoorstelling van die estoppelontkenner 'n wesenlike bydrae tot die estoppelopwerper se nadelige optrede gemaak het.
4
Ingevolge die "proximate cause" toets soos dit deur die howe toegepas word, is dit voldoende dat die wanvoorstelling van die estoppelontkenner die feitelike oorsaak van die estoppelopwerper se nadelige optrede was.
5
Ingevolge die "proximate cause" toets soos dit deur die howe toegepas word, is dit voldoende dat die wanvoorstelling van die estoppelontkenner die juridiese oorsaak van die estoppelopwerper se nadelige optrede was.
(2)
Question 25

Choose the correct statement.
1
In Johaadien v Stanley Porter (Paarl) (Pty) Ltd 1970 1 SA 394 (A) a plea of estoppel succeeded.
2
In Fawden v Lelyfeld 1937 TPD a plea of estoppel did not succeed.
3
In Morum Bros v Nepgen 1916 CPD a plea of estoppel succeeded.
4
In Adams v Mocke 23 SC 722 a plea of estoppel succeeded.
√5
In Grosvenor Motors (Potchefstroom) Ltd v Douglas 1956 3 SA 420 (A) a plea of estoppel did not succeed.








(2)
Vraag 25

Kies die korrekte stelling.

1
In Johaadien v Stanley Porter (Paarl) (Pty) Ltd 1970 1 SA 394 (A) het ‘n pleit van estoppel geslaag.
2
In Fawden v Lelyfeld 1937 TPA het ‘n pleit van estoppel nie geslaag nie.

4
In Morum Bros v Nepgen 1916 KPA het ‘n pleit van estoppel geslaag.

5
In Adams v Mocke 23 SC 722 het ‘n pleit van estoppel geslaag.
5
In Grosvenor Motors (Potchefstroom) Ltd v Douglas 1956 3 SA 420 (A) het ‘n pleit van estoppel nie geslaag nie.
(2)
Total section A / Totaal afdeling A
[50]

SECTION B / AFDELING B
Always refer to relevant case law

verwys altyd na relevante regspraak

Question 1 / VRAAG 1
C steals a cheque from D and forges it with E as the payee. C agrees with E that E will deliver R100 000 worth of goods to C as soon as the amount has been deposited into his bank account. C deposits the cheque with F, E’s bank in favour of E. The cheque is honoured and the money paid from D's account. F credits E’s account with the amount. By the time that D finds out that the cheque has been stolen, E has already released the goods to C and has also spent R50 000 of the money. Advise D whether he has an enrichment claim against either E or F, and if so the nature and requirements for that action. Advise D also regarding the extent of the claim.

(15)

C steel 'n tjek van D en vervals dit met E as die begunstigde. C kom met E ooreen dat E R100 000 se goedere aan C sal lewer sodra die tjek in sy bankrekening gedeponeer is.    C deponeer die tjek by F, E se bank ten gunste van E. Die tjek word gehonoreer en die bedrag word uit D se bankrekening betaal. F krediteer E se rekening met die bedrag. Teen die tyd dat D uitvind dat die tjek gesteel is, het E alreeds die goedere gelewer aan C en ook reeds R50 000 van die geld gespandeer. Adviseer D daaroor of hy ‘n verrykingseis teen E of F het, en indien wel wat die aard en vereistes van die aksie is. Adviseer D ook oor die omvang van die eis.
(15)

This question should be marked leniently. There are two possible actions that may be discussed and the student should receive credit for either, or both.
1
Identification
This question deals with enrichment and the law of bills of exchange (1) The general rule is that if a bank pays out on a cheque that has been stolen and forged, or a cheque that has been countermanded, there is no valid instruction to the bank to pay out the value of the cheque. In the result the account of the drawer of the cheque (client of the bank) cannot debited with the amount and the bank has in fact paid out its own money. Thus D is not impoverished, the bank is (2).
2
The law
The possible remedies in enrichment that the bank may have in these circumstances are the conditio sine causa specialis and the condictio indebiti.  There requirements are as follows:
Condictio sine causa specialis (1) (Study Guide 1 72)
Its exact parametres are uncertain and under common law it was said that this action was a catch all for all situations that did not fit under one of the other actions but required a remedy (1). It thus developed casuistically and potentially may be applied in the following situations:
· Where a causa for a performance exists, but later falls away (1). Also known here as the conditio ob causam finitam (1);
· Where the plaintiff’s property was alienated or consumed by somebody else; (1)

· Where a bank has made payment under a countermanded or forged cheque; and (1)
· Where transfer of property has occurred sine causa but non of the other condictiones sine causa apply, but its scope here is uncertain. (1)
Condictio indebiti (Study Guide 1 32)
· Something given or transferred in ownership to another (1). Can consist of corporeal things or incorporeal things, such as rights (1);
· Transfer must have taken place as a result of mistake on the part of the transferor – he or she must have believed that performance was due; and (1)
· The mistake may be one of law or fact (1), but must have been reasonable (iustus error) in the circumstances. (1)

3
Case law (Study Guide 1 74-76)
There three cases dealing with the paying out of countermanded cheques which could provide direction in the present circumstances as well:

Govender v Standard Bank of SA Ltd 1984 (4) SA 392 (C) (1)
· Facts indicate a typical case of paying countermanded cheque where there is an underlying debt between the drawer of the cheque and beneficiary (1). (Note: student may give facts in great detail, but only 1 mark may be awarded).

· Court stated that condictio sine causa appropriate action and not the condictio indebiti because elements of payment made under mistaken belief not present. (1)

· Court found that the action must fail because payment of cheque not sine causa (underlying debt present) and recipient not unjustifiably enriched because he was willling to perform in terms of the underlying contract. (2)
First National Bank of SA Ltd v B & H Engineering 1993 (2) SA 41 (T) (1)
· On similar facts to Govender court granted the conditio sine causa. (1)
B & H Engineering v First National Bank of SA Ltd 1995 (2) SA 279 (A) (1)
· Decision of court a quo overturned on appeal and approach in Govender followed. (1)

· Where parties agree to pay a debt by cheque, the debt is extinguished once the cheque is paid out whether or not authorised at that stage. (1) Recipient also not enriched by payment because receipt of the amount was balanced by the loss of its calim against the drawer of the cheque.
4
Commentary
· Pretorius suggests that bank should have a claim and the parties left to sort out their contractual dispute.
5
Application
· In case scenario of forged and stolen cheque similar situation exists because bank pays out without a valid instruction and the recipient of the money (E) has performed in terms of a valid underlying debt (to C) and is not enriched. Consequently a claim based either on the conditio indebiti or the condictio sine causa could fail in circumstances. (2) But where there is no underlying debt for the payment perhaps a claim may succeed. (1)
6
Quantum of possible claim (Study Guide 1 24-25)
· If claim allowed the impoversiehd party may only claim amount by which he is impoverished or the defendant is enriched, whichever is the lesser (1). Quantum of claim determined at litis contestatio (1). If some of the money has been used on an expense that would otherwise not have been incurred, enrichment may be accordingly diminished (1), unless enriched party was aware of enrichment or reasonably could have been aware of enrichment. (1) 


[15]

QUESTION 2 / VRAAG 2
A buys B’s townhouse for an amount of R1000 000. The parties are in full agreement as to all the aspects of the contract, but A forgets to sign the contractual documents. A pays B a deposit of R100 000 and moves into the townhouse. He also pays B an amount of R5 000 per month as occupational rent pending transfer of the property into his name, as per their agreement. A’s children cause damage in the amount of R10 000 to the townhouse while having a party one night. After three months A realises that he will not be able to afford the bond on the property because of rising interest rates and he approaches you for legal advice. The property has not yet been registered in A’s name. Advise A on the rights and duties of the parties arising in the circumstances.
(10)
A koop B se meenthuis vir ‘n bedrag van R1000 000. Die partye het volledige wilsooreenstemming oor alle aspekte van hulle kontrak, maar A vergeet om die kontraktuele dokumente te teken. A betaal B ‘n deposito van R100 000 en trek by die meenthuis in. Hy betaal ook B R5000 per maand synde okkupasiehuur totdat die eiendom in sy naam geregistreer word, soos deur hulle ooreengekom. A se kinders veroorsaak R10 000 se skade aan die meenthuis wanneer hulle een aand partytjie hou. Na drie maande besef A egter dat hy nie die verband op die eiendom sal kan bekostig nie weens stygende rentekoerse en hy nader u om regsadvies. Die eiendom is nog nie in A se naam geregistreer nie. Adviseer A omtrent die regte en verpligtinge van die party in die omstandighede. 
(10)
This question should be marked leniently.
1
Identification
This question deals with s 28 of the Alienation of Land Act 68 of 1981 which makes provision for a statutory enrichment action where a deed of alienation does not comply with the formal requirements of the Act and is consequently void. (2) (Study Guide 1 44-45)
2
The law

Section 28 provides as follows:
Consequences of deeds of alienation which are void or are terminated.

(1) Subject to the provisions of sub-section (2), any person who has performed

partially or in full in terms of an alienation of land which is of no force or effect in

terms of section 2(1), or a contract which has been declared void in terms of the

provisions of section 24(1)(c), or has been cancelled under this Act, is entitled to

recover from the other party that which he has performed under the alienation or

contract, and — (2)
(a) the alienee may in addition recover from the alienator —

i(i) interest at the prescribed rate on any payment that he made in

terms of the deed of alienation or contract from the date of the

payment to the date of recovery; (2)
(ii) a reasonable compensation for –-

(aa) necessary expenditure he has incurred, with or without the

authority of the owner or alienator of the land, in regard to

the preservation of the land or any improvement thereon; or (2)
(bb) any improvement which enhances the market value of the

land and was effected by him on the land with the express or

implied consent of the said owner or alienator; and (2)
(b) the alienator may in addition recover from the alienee —

i(i) a reasonable compensation for the occupation, use or enjoyment

the alienee may have had of the land; (2)
(ii) compensation for any damage caused intentionally or negligently

to the land by the alienee or any person for the actions of whom

the alienee may be liable. (2)
(2) Any alienation which does not comply with the provisions of section 2(1)

shall in all respects be valid ab initio if the alienee had performed in full in

terms of the deed of alienation or contract and the land in question has been

transferred to the alienee. (2)
This section creates a statutory enrichment action similar to the condictio indebiti

in subsection (1) The statutory enrichment action created in section 28 of the Act is a fully

developed enrichment action because it takes adequate account of all factors

increasing or decreasing the enrichment and impoverishment. (1) The provision in section 28(2) gives rise to a fully valid contract which will also also contain the residual rules of the law of sale in so far as the parties have not excluded them. (1)
3
Application
The contract between A and B is void due to noncompliance with the Act. S 28 (2) does nt aply in the circumstances. A must vacate the townhouse and B must pay A his deposit back with interest. A has already paid B occupational interest for occupation of the premises. A must compensate B for the damage caused to the property. (2)


[10]
QUESTION 3 / VRAAG 3
A has sold his television set to B for R2 000. The contract stipulates that ownership will only pass to B after the last instalment has been paid. A has given a letter to B stating the following: “Herewith I, A, confirm that I have sold Sony TV set No 123321 to B.” After a period of six months and payment of R1 200 B wants to sell the set to C and shows C the letter from A. C who is very cautious, first phones A who again confirms the sale to B. C buys the set from B for R1 500. Thereafter B fails to make any further payments to A. A now claims back his TV set from C with a rei vindicatio. Advise A whether C may have any possible defences against this claim, and if so, what the requirements would be.
(15)

A verkoop sy televisiestel aan B vir R2 000. Die kontrak bepaal dat eiendomsreg van die stel eers op B oorgaan nadat die laaste paaiement aan A betaal is. A gee 'n briefie aan B waarin die volgende staan: "Hiermee bevestig ek, A, dat ek Sony TV-stel no 123321 aan B verkoop het." Na verloop van 6 maande en betaling van R1 200 wil B die stel aan C verkoop. Hy wys die briefie wat A aan hom gegee het aan C. C wat baie versigtig is, bel vir A en A bevestig dat hy die stel aan B verkoop het. C koop die stel by B vir R1 500. Daarna versuim B om enige verdere paaiemente aan A te betaal. A eis nou die TV-stel van C terug met die rei vindicatio. Adviseer A of C enige moontlike verwere teen hom mag hê, en indien wel, wat die vereistes daarvoor sou wees. 
(15)
This is a fairly wide question dealing with estoppel and its requirements, the most pertinent of which here would be the questions of misrepresentation and negligence on the part of the owner. Where case law is discussed use own discretion to award marks within the permitted mark allocation.
1
Identification

This question deals with estoppel as a defence to the owner’s rei vindicatio. The elements of misrepresentation and negligence on the part of the owner are of specific relevance here. (2)

2
The law

Re requirements for estoppel: (Study Guide 2 16)
· Misrepresentation – creation of false belief by estoppel denier. (1)
· Fault (intention or negligence) on part of estoppel denier. (1)

· Prejudice on part of estoppel assertor. (1)

· Causation – the estoppel assertor must have acted to his detriment as a result of the misrepresentation of the estoppel denier. (1)

· The raising of estoppel must be permissible in law in the circumstances. (1)
3
Misrepresentation (Study Guide 2 16-21)
· Misrepresentation is any word or conduct that communicates an untruth. Generally it must be a misrepresentation of fact and may consist in a positive misrepresentation or by omission where there is a legal duty to speak or otherwise act positively. (2)

· Misrepresentation where owner leaves his property in possession of another. General rule: mere leaving of one’s property in possession of another does not create the impression that the latter has the right to sell the property (1 mark). (Study Guide 2 21-23)
· Examples from case law

· Adams v Mocke 23 SC 722: A, a postal transport

contractor, authorised his driver to hire post horses and mules in case his

horses should become disabled on the road - which in fact happened. The

driver hired a mule from E and left the lame horse with E on the

understanding that E would look after and, if need be, use the horse until the

hired mule could be returned. E, however, sold and delivered the horse

entrusted to him to a certain Mocke. In the ensuing action A claimed the

horse from Mocke and succeeded in his claim. Lord de Villiers observed that

...’an owner does not lose his right of vindication unless he had so

entrusted his goods under circumstances which might fairly and

reasonably induce third parties to believe that the ostensible owner was

the true owner or had authority from the true owner to dispose of the

goods. In the present case no such circumstances have been proved to

exist. The fact that the plaintiff entrusted the postcart horses to his driver

could lead no one reasonably to believe that he had the right to sell or

exchange horses.’ (3)
· In Morum Bros Ltd v Nepgen 1916 CPD 392, the facts were the following: A

sold two horses to S, a speculator in horses, a postal contractor and also a

vendor of fish and vegetables. The sale was subject to a suspensive condition

that, despite delivery of the horses, ownership of them would not pass before

the purchase price had been paid. After the horses had been delivered to him

but before he had paid the purchase price, S sold them to a bona fide

purchaser. A thereupon instituted the rei vindicatio against the second

purchaser, who invoked the doctrine of estoppel, contending that A, the

owner, had placed S in a position to represent himself as the owner of the

horses. The court rejected this contention and ordered the defendant to

return the horses to A. (3)
· Exception

However, if the owner goes further and not only tolerates the possession of his

or her property by another, but also gives him or her the title documents or a

blank transfer form or something similar, his or her representation may in fact

amount to a misrepresentation, since his or her conduct may be reasonably


conducive to the false conclusion that the possessor is the owner (and may dispose of the thing). (2)

Example
· The case of Fawdon v Lelyfeld 1937 TPD 339 can serve as illustration. The

owner of a racehorse hired it out to B and L. To evade the jockey club

regulations the lease was drawn up in the guise of a contract of sale. B and L

received a false receipt for the fictitious sum of R200 to enable them to act as

owners in their dealings with the jockey club. B and L subsequently sold the

horse to Mrs Lelyfeld. The defendant, Mrs Lelyfeld, pleaded estoppel against

the rei vindicatio of the owner and succeeded in her plea. In this case the

owner of the horse had placed B and L in a position to represent themselves

to Mrs Lelyfeld as the owners of the horse. It was not the mere possession of

the horse by B and L, but the possession together with the fictitious receipt,

that had created an impression of such a nature that it could reasonably

mislead third parties. (3)
· In Electrolux v Khota 1961 4 SA 244 (W) court held as follows:
‘I think that generally and logically the first enquiry should be into what

was the specific conduct of the owner that the respondent relies upon for

the estoppel. If that conduct is not such as would in the eyes of a

reasonable person, in the same position as the respondent, constitute a

representation that the swindler was the owner of, or entitled to dispose

of, the articles, then cadit quaestio - no estoppel could then arise. But if

such conduct does beget that representation, then the next enquiry would

logically be whether the respondent relied upon, or was misled by, that

representation in buying the articles.

[T]he owner's mere entrusting a person (not being a factor, broker, or

agent for selling) with the possession of its articles is not sufficient to

produce the representation that the dominium or ius disponendi was vested

in the possessor. The respondent would not be entitled to assume from

such mere possession that the possessor was authorised to dispose of the

articles. If he made such an assumption he would only have himself to

blame for his gullibility. To give rise to the representation of dominium or

ius disponendi, the owner's conduct must be not only the entrusting of

possession to the possessor but also the entrusting of it with the indicia of


the dominium or ius disponendi.’ (3)
· Examples of indicia
Such indicia may be the documents of title and/or of authority to dispose of

the articles, as for example the share certificate with a blank transfer form

annexed, as in West v De Villiers 1938 CPD 96; or such indicia may be the

actual manner or circumstances in which the owner allows the possessor to

possess the articles, as for example the owner-wholesaler allowing the



retailer to exhibit the articles in question for sale with his other stock in trade. (3)
4
Fault (negligence) (Study Guide 2 
· Negligence does not seem to be a strict requirement for estoppel, but aside from a few possible exceptions it does seem to be a requirement against the rei vindicatio of the owner. (2)
· Case law
· In Grosvenor Motors (Potchefstroom) Ltd v Douglas 1956 (3) 420 (A), Steyn JA stated

very clearly that in the case of rei vindicatio there should be at least negligence

on the part of the estoppel-denier. The facts of this case were briefly as follows:

K was introduced to the respondent by P as a possible purchaser of the

respondent's motorcar. K decided to buy the motorcar, but stated that he did

not have his cheque book with him, having left it in Welkom. Arrangements

were made for P to accompany K to Welkom and there to give K possession of

the motorcar as against delivery of the cheque. In view of the fact that the

respondent had lost the licence papers of the motorcar he gave K, at his request,

a written document to explain his possession of the motorcar in the event of any

enquiries. The document, which was signed by the respondent, contained inter

alia the statement that the respondent had sold the motorcar to K. The

respondent carried out his side of the contract, but K's cheque was

dishonoured. In the meantime K had sold the car to the appellant. The

appellant pleaded estoppel against the rei vindicatio of the respondent. Both the

Supreme Court and the Appellate Division rejected this plea of estoppel. Steyn

JA adopted the view that culpa on the part of the estoppel-denier was required

before the estoppel-asserter could succeed. At 427 he remarks, with reference to

estoppel:

‘That principle appears to be that an owner forfeits his right to vindicate

where the person who acquires his property does so because, by the culpa

of the owner, he has been misled into the belief that the person from whom

he acquires it, is entitled to dispose of it.’
A little further on the same page, he continues:

‘In order to establish the defence of estoppel the appellant, apart from the

facts which are not in dispute, had to prove that culpa on the part of the

respondent caused him to be misled into the erroneous belief that Kriel



had the right to dispose of the car.’ (3)
· In Johaadien v Stanley Porter (Paarl) (Pty) Ltd 1970 (1) SA 394 (A) the facts were

briefly the following: J wanted to buy a motorcar from F, but wished to obtain

some evidence of F's alleged ownership. F referred J to the Stanley Porter

Garage. In answer to J's inquiry, the representative of the garage informed J that

F had bought the motor car under a hire-purchase agreement, that he had paid

the last instalment and that the garage consequently had no further right to the

car. Acting on this information, J bought the motorcar from F. At a later stage it

appeared that F had not become owner of the motorcar and Stanley Porter

claimed the motorcar from J by means of the rei vindicatio. J raised estoppel on

the ground of the information supplied to him by Stanley Porter. His raising of

estoppel did not succeed since he could not prove negligence on the part of the

garage. The majority of the Appeal Court decided, per Steyn CJ, that negligence

as laid down in the Grosvernor Motors v Douglas case was a requirement for

estoppel where it was raised as a defence against the owner's rei vindicatio. It

was required that a reasonable person in the position of the plaintiff (Stanley

Porter, the estoppel-denier) should have realised that the information with

which he provided the defendant (Johaadien, the estoppel-asserter) was untrue

or possibly untrue (399E, F), and in the absence of such realisation there could

be no question of negligence (see the explanation at the beginning of this

section). However, the defendant, J, did not allege that the plaintiff was

negligent. He submitted that it was sufficient for a successful invocation of

estoppel if the party who created the impression had simply foreseen (or ought

to have foreseen) that the third party would act on the ground of his

representation, and not that he was also aware (or ought to have known) of the

untruthfulness of his representation (395H). Steyn CJ rejected this argument,

holding that estoppel could not succeed in the absence of proof of negligence,

and that the defendant should hand over the motorcar to the plaintiff, the true

owner. However, in his minority judgment Rumpff JA adopted the view that

negligence in these particular circumstances was not a requirement and that the

defence of estoppel should be upheld. He was of the following opinion (as was

submitted on the defendant's behalf): ``If the misrepresentation was of such a

nature that a prospective buyer could reasonably be expected to be led by the

representation to buy without enquiring about the ownership of the thing, the

buyer who is moved by such a misrepresentation, should be protected'' (411G,

H; our translation). Nor was it necessary, according to him, that the plaintiff



expressly allege negligence in order to be able to succeed. (3)
· The judgment in Oakland Nominees (Pty) Ltd v Gelria Mining &

Investment Co (Pty) Ltd 1976 (1) SA 441 (A) 452 is also important. The following

dictum states the legal position:

‘South African law of estoppel in regard to ownership

Our law jealously protects the right of ownership and the correlative right

of the owner in regard to his property, unless, of course, the possessor has

some enforceable right against the owner. Consistent with this, it has been

authoritatively laid down by this Court that an owner is estopped from

asserting his rights to his property only

(a) where the person who acquired his property did so because, by the

culpa of the owner, he was misled into the belief that the person, from

whom he acquired it, was the owner or was entitled to dispose of it; or

(b) (possibly) where, despite the absence of culpa, the owner is precluded

from asserting his rights by compelling considerations of fairness

within the broad concept of the exceptio doli. [It should, however, be

noted in this regard that the exceptio doli is no longer part of our law.

See Bank of Lisbon and South Africa Ltd v De Ornelas 1988 3 SA 580 (A).]

As to the formulation in (b), supra, the occasion has not yet arisen for its

further development by this Court. Certainly it does not arise in the

present appeal, having regard to the pleadings, the evidence, and the

arguments in this Court. As to (a), supra, it may be stated that the owner

will be frustrated by estoppel upon proof of the following requirements Ð

(i) There must be a representation by the owner, by conduct or

otherwise, that the person who disposed of his property was the

owner of it or was entitled to dispose of it. A helpful decision in this

regard is Electrolux (Pty.) Ltd. v Khota and Another 1961 (4) S.A. 244

(W), with its reference at p. 247 to the entrusting of possession of

property with the indicia of dominium or jus disponendi.

(ii) The representation must have been made negligently in the

circumstances.

(iii) The representation must have been relied upon by the person raising

the estoppel.

(iv) Such person's reliance upon the representation must be the cause of

his acting to his detriment.

As to (iii) and (iv), see Standard Bank of S.A. Ltd. v Stama (Pty.) T Ltd., 1975

(1) S.A. 730 (A.D.). Over the years there have been many decided cases in

this country dealing with estoppel. They will be found in the reported

arguments of counsel in the present appeal. I do not consider it necessary

to discuss, distinguish or approve of them one by one. It is sufficient to say

that they are useful only if and in so far as they are consistent with the

milestone decisions of this Court in the Grosvenor Motors case, and the

Johaadien case, above. In particular, company share certificates with blank

transfer forms are not, in law, negotiable instruments. There is therefore no

basis, in law, for regarding them as being excepted from the principle

stated above; although their transferability, as distinct from negotiability,

may, depending on the circumstances, be relevant in considering the

question of negligent representation, supra.’ (3)
· From the case law, it is therefore clear that the requirement of fault (negligence) is stated unequivocally for cases where estoppel is raised as a defence against the rei vindicatio (excluding the possible exception based on equity mentioned in the Johaadien and Oakland Nominees cases). (1)
5
Application
· A created the impression (misrepresentation) in the mind of C, both in writing and telephonically, that B was the owner of the television set (or at least could dispose of it). He was also clearly negligent in acting in this way and hence estoppel should succeed against his rei vindicatio. (2)
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QUESTION 4 / VRAAG 4

Write brief notes on the following:
Skryf kort aantekeninge oor die volgende:

4.1
Estoppel and representation in terms of mandate. 
(5)
4.1
Estoppel en verteenwoordiging ingevolge lasgewing.
(5)
Study Guide 2 70-71

· In the contract of mandate the doctrine of estoppel is applied mainly in two

instances. In the first place there may be a situation where no real authority

flows from a contract of mandate, but where an appearance of authority has

been created by the contract. (1) The possibility thus arises that third parties may

be misled by the fact that a mandatory's conduct falls within this ostensible

authority. (1) Secondly, an actual existing authority may be more restricted in its

extent than it appears to third parties. In this case, third parties may be misled

by an act of the mandatory (representative) which appears to fall within the

bounds of this actual existing authority. (1) In other words, a false impression may

be created in respect of the existence of the authority or/and the extent of the authority (1)
When viewed scientifically, the application of the principles of estoppel in cases

where an ostensible authority exists or where an act appears to fall within an

actual existing authority, should pose no particular problems. In each case one

should simply determine whether all the requirements for a successful plea of

estoppel are present. (2) The following principles may also be deduced from the

application of estoppel in this regard:
Private instructions from the principal to his or her representative (the

mandatory) cannot affect third parties who enter into juristic acts with the

representative. (2)
Where the authority of a representative has been terminated by his or her

principal, the latter is still liable to third parties with whom the

representative has entered into juristic acts, if such third parties were ignorant (or could not reasonably be expected to have known) of the termination of his of her authority. (2)
4.2
Estoppel and the conclusion of a contract. 
(5)

4.2
Estoppel en die sluiting van ‘n kontrak.
(5)

Theories of contractual liability:
· According to the consent theory, the basis of the contract is the consent or agreement betweenthe parties. (1) According to the declaration theory, the basis of a contract consists of corresponding statements or expressions of intent, and not necessarily the presence of actual consent. (1) According to the reliance theory, the basis and contents of a contract are constituted by the reasonable reliance, that is the impression or understanding of the one party's intention, which is formed by the other party. (1)
In a few cases the court was inclined, in principle, to accept estoppel as a means to hold parties to a ``contract'' in the absence of real consensus. (1)
· In Van Ryn Wine and Spirit Co v Chandos Bar 1928 TPD 417, X, the representative

of R, obtained orders for liquor from C and fraudulently represented to C that C

would receive a discount if he paid cash to X. C did this, and although he

received invoices stating the price of the liquor with every consignment, which

differed from the price paid to X, he ignored them. R then sued C for payment

of the prices as stated on the invoices. C denied that he had contracted at those

prices. R averred that C was estopped from denying the existence of consent,

since by receiving the invoices without comment, he had given the impression

that he was contracting at the prices reflected in the invoices. R thus attempted

to bind C, not in terms of the contract, but in terms of estoppel; C had created

the impression that a contract did in fact exist and was now estopped from

denying the existence of the contract, therefore he was bound as if there were a

contract. (Note that there was no contract.) The court held that C was not

estopped from proving dissensus, since his conduct had been reasonable and

without culpa. (3)

· In Peri-Urban Areas Health Board v Breet NO and Another 1958 (3) SA 783 (T), the court also accepted in principle that a party could be bound to a ``contract'' on the ground of estoppel where consent was absent. (2)
Criticism against use of estoppel in this context:

Firstly, the general requirements for estoppel are intermingled with the requirements for contractual liability and can place quite a heavy onus on estoppel raiser. Especially requirement of prejudice (and perhaps fault) could be problematic. (2) Secondly, estoppel only gives rise to the fiction of a contract and not an actual one. So the ensuing ‘contract’ only applies inter partes and no contractual rights can be ceded to a third party. (2)
· Although, initially, the Appellate Division expressly indicated that estoppel may be applied in cases of dissensus (Saambou-Nasionale Bouvereniging v Friedman 1979 (3) SA 978 (A)), in Sonap Petroleum (SA) (Pty) Ltd v Pappadogianis 1992 (3) SA 234 (A) at 240 it rejected estoppel as a solution in such instances, albeit obiter. There seems to be little need for estoppel in this context where the reliance theory can be applied more easily and with better results. (3)
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