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MEMORANDUM MAY/JUNE 2009 PVL3043

SECTION A / AFDELING A
MULTIPLE-CHOICE QUESTIONS TO BE ANSWERED ON MARK READING SHEET (unique number 416143)

MULTIKEUSEVRAE WAT OP DIE MERKLEESBLAD BEANTWOORD MOET WORD (unieke nommer 416143)

Choose the most correct option in every instance . 

Kies die mees korrekte opsie in elke geval.

(1)
A has demanded payment from B of an amount of R50,000 which he believes B is owing. B has checked its records and has paid the amount in the bona fide belief that the amount is owing in terms of their contract. Unbeknown to B, his bookkeeper, C had already paid the amount a week earlier by way of an electronic funds transfer into the account of A. At the time of the second payment A's account was overdrawn in the amount of R30,000 and was therefore in credit of R20,000 after the payment. A has taken R15,000 out of his account to pay his employees their monthly wages. He has also paid R10,000 for a luxury weekend after realising that his account was in credit. Which statement best explains the nature of the claim against A?


1.
B has a claim against A based on delict for a fraudulent misstatement.


2.
B has a contractual claim against A based on their contract.


3.
B has an enrichment claim against A based on the condictio causa data causa non secuta.


√4.
B has an enrichment claim against A based on the condictio indebiti.

5.
B has an enrichment claim against A based on the actio negotiorum gestorum utilis.










(2)
(1)
A het vereis dat B 'n bedrag van R50,000 aan hom betaal wat hy van mening was B aan hom verskuldig is. B het sy rekords nagegaan en het die bedrag betaal in die bona fide geloof dat die bedrag verskuldig is ingevolge hulle kontrak. B was onbewus daarvan dat C, sy boekhouer, alreeds die bedrag 'n week van tevore betaal het by wyse van 'n elektroniese fondsoordrag na A se rekening. Ten tye van die tweede betaling was A se rekening oortrokke met 'n bedrag van R30,000 en was dit gevolglik met R20,000 in krediet na die betaling. A het R15,000 uit die rekening onttrek om sy werknemers se maandelikse lone te betaal. Hy het ook R10,000 betaal vir 'n luukse naweek nadat hy ontdek het dat sy rekening in krediet is. Watter stelling beskryf die aard van B se eis teen A die beste?


1.
B het 'n eis teen A gebaseer op delik as gevolg van 'n bedrieglike wanvoorstelling.

2.
B het 'n kontraktuele eis teen A gebaseer op hulle kontrak.


3.
B het 'n verrykingseis teen A gebaseer op die condictio causa data causa non secuta.


4.
B het 'n verrykingseis teen A gebaseer op die condictio indebiti.

5.
B het 'n verrykingseis teen A gebaseer op die actio negotiorum gestorum utilis.










(2)
(2)
Assume the same facts as in question (1). Which statement regarding the requirements for an enrichment action is correct?


√1.
A has been enriched at the expense of B.

2.
A has been enriched at the expense of C, who made the payment.


3.
A's enrichment is not unjustified as there was a contract between A and B.


4.
A's enrichment is unlawful because he made a demand for payment at a time that it was not due.


5.
B has been impoverished at the expense of the bank.



(2)
(2)
Veronderstel dieselfde feite as in vraag (1). Watter stelling ten opsigte van die vereistes vir 'n verrykingseis is korrek?

1.
A is verryk ten koste van B.

2.
A is verryk ten koste van C wat die betaling gemaak het.


3.
A se verryking is nie ongeregverdig nie omdat daar 'n kontrak tussen A en B bestaan.


4.
A se verryking is onregmatig omdat hy 'n aanmaning vir betaling gestuur het op 'n tydstip toe betaling nie verskuldig was nie.


5.
B is verarm ten koste van die bank.






(2)
(3)
Assume the same facts as in question (1). Which statement best explains the calculation of the enrichment claim?


1.
B can only claim R20,000 from A because his account was overdrawn and the bank received the benefit of the other R30,000.


2.
B can claim nothing as A has not been unjustifiably enriched at his expense.


3.
B can claim only R25,000 because the rest of the enrichment amount has been spent on the wages and A's holiday.


√4.
B can claim only R40,000 because the rest of the enrichment amount has been lost on the luxury holiday.

5.
B can claim only R35,000 because the rest of the enrichment has been lost on the wages paid.









(2)
(3)
Veronderstel dieselfde feite as in vraag (1). Watter stelling beskryf die berekening van die omvang van die verrykingseis die beste?

1.
B kan slegs R 20,000 van A eis omdat sy rekening by die bank oortrokke was en die bank die voordeel van die ander R 30,000 ontvang het.


2.
B kan niks eis nie omdat A nie ongeregverdig verryk is ten koste van B nie.


3.
B kan slegs 'n bedrag van R 25,000 eis omdat die res van die verrykingsbedrag uitgegee is op die lone en A se vakansie.


4.
B kan slegs R 40,000 eis omdat die res van die verrykingsbedrag verlore gegaan het op die luukse vakansie.

5
B kan slegs R 35,000 eis omdat die res van die verrykingsbedrag verlore gegaan het op die lone wat betaal is.





(2)
(4)
In order to be successful with a claim based on the condictio indebiti, the plaintiff must prove the following fact(s) or requirement(s).

1.
That the impoverished party made a payment that was not due.


2.
That the enrichment was unlawful.


3.
That the mistake of the impoverished party was excusable.


4.
1 and 2 are correct.

√5.
1 and 3 are correct.








(2)
(4)
Om met 'n eis gebaseer op die condictio indebiti te kan slaag, moet die eiser die volgende feit(e) of vereiste(s) kan bewys.

1.
Dat die verarmde party 'n onverskuldigde betaling gemaak het.


2.
Dat die verryking onregmatig was.


3.
Dat die dwaling van die verarmde party verskoonbaar was.


4.
1 en 2 is korrek.

5.
1 en 3 is korrek.









(2)

(5)
In which one of the following circumstances can the condictio indebiti be used?

1.
Where a bank has made payment in terms of a countermanded cheque.


√2.
Where a party knowingly makes a payment that is not due, but under duress and protest.

3.
Where a contract is rescinded due to a breach of contract.


4.
Where a party has made an undue payment in terms of an illegal contract.


5.
Where a party has made payment which is due but where the cause for the payment later falls away.







(2)
(5)
In watter een van die volgende omstandighede kan die condictio indebiti aangewend word?


1.
Waar 'n bank betaling gemaak het ingevolge 'n tjek wat gestop is.


2.
Waar 'n party bewustelik 'n betaling gemaak het wat nie verskuldig was nie, maar onder dwang en protes.

3.
Waar 'n kontrak beëindig is op grond van kontrakbreuk.


4.
Waar 'n party 'n onverskuldigde bedrag betaal het ooreenkomstig 'n ongeoorloofde kontrak.


5.
Waar 'n party 'n verskuldigde betaling gemaak het, maar waar die regsgrond later wegval.







(2)
(6)
X has concluded a contract with Y to build a tennis court at a cost of R40,000 on the property it is renting from Z. It can be shown that the value of the property has increased by R20,000 due to the improvement. X has disappeared before paying Y for the work done. Y now wants to lodge a claim against Z, the owner of the property. Which statement best explains the ground on which and amount that Y can claim (Read question (7) before you answer this question).


1.
Y has an enrichment claim against Z for an amount of R40,000.


2.
Y has an enrichment claim against Z for an amount of R20,000.


√3.
Y has a contractual claim against X for R40,000.

4.
X has an enrichment claim against Z for R40,000.


5.
Y has an enrichment claim against X R 20,000.




(2)
(6)
X het 'n kontrak met Y gesluit om 'n tennisbaan teen 'n koste van R40,000 te bou op die eiendom van Z, van wie hy die eiendom huur. Dit kan aangetoon word dat die waarde van die eiendom met R20,000 verhoog is as gevolg van die verbetering. X het nou verdwyn voordat hy Y betaal het vir die werk wat gedoen is. Y wil nou 'n eis instel teen Z, die eienaar van die eiendom. Watter stelling beskryf die grond waarop en die bedrag wat Y kan eis die beste (Lees vraag (7) voordat u hierdie vraag beantwoord).

1.
Y het 'n verrykingseis teen Z vir 'n bedrag van R40,000.


2.
Y het 'n verrykingseis teen Z vir 'n bedrag van  R20,000.


3.
Y het 'n kontraktuele eis teen X vir R40,000.

4.
X het 'n verrykingseis teen Z vir R40,000.


5.
Y het 'n verrykingseis teen X vir R 20,000.





(2)

(7)
Assume the same facts as in question (6). Which statement best explains the authority for the answer to question 6?

√1.
In terms of the decision in Gouws v Jester Pools (Pty) Ltd 1968 3 SA 63 (T) it was held that Y has no claim against Z because Z had not been enriched at his expense.

2.
In terms of the decision in Gouws v Jester Pools (Pty) Ltd 1968 3 SA 63 (T) it was held that Y has a claim against Z because Z had been enriched at his expense.


3.
The decision in the Gouws case was confirmed in Buzzard Electrical v 158 Jan Smuts Avenue Investments 1996 4 SA 19 (A).

4.
The decision in the Gouws case was rejected in Buzzard Electrical v 158 Jan Smuts Avenue Investments 1996 4 SA 19 (A).

5.
The decision in the Gouws case was confirmed in Brooklyn House Furnishers Ltd v Knoetze & Sons 1970 3 SA 264 (A).






(2)
(7)
Veronderstel dieselfde feite as in vraag (6). Watter stelling beskryf die gesag waarop die antwoord in Vraag (6) gebaseer is die beste?

1.
Ingevolge die beslissing in Gouws v Jester Pools (Pty) Ltd 1968 3 SA 63 (T) is beslis dat Y geen eis teen Z het nie omdat Z nie ten koste van Y verryk is nie.

2.
Ingevolge die beslissing in Gouws v Jester Pools (Pty) Ltd 1968 3 SA 63 (T) is beslis dat Y 'n eis teen Z het omdat Z ten koste van Y verryk is.


3.
Die beslissing in die Gouws saak is bevestig in Buzzard Electrical v 158 Jan Smuts Avenue Investments 1996 4 SA 19 (A).

4.
Die beslissing in die Gouws saak is verwerp in Buzzard Electrical v 158 Jan Smuts Avenue Investments 1996 4 SA 19 (A).

5.
Die beslissing in die Gouws saak is bevestig in Brooklyn House Furnishers Ltd v Knoetze & Sons 1970 3 SA 264 (A).





(2)
(8)
G has noticed that his neighbour's (H) stud bull is seriously ill. The neighbour is currently on a hiking trip in Nepal and cannot be reached. G has called out a veterinary doctor to attend to the bull and has paid all his bills as well as for the medication. The total cost was R12,000. Despite the treatment the bull has died. Which statement best explains the basis of G's possible claim against H?


1.
G has no claim against H because the bull has died and the expenses have been wasted.


2.
G has an enrichment claim against H for his expenses as necessary expenses.


√3.
G has a claim against H in terms of the actio negotiorum gestorum contraria for R12,000.

4.
G has a claim against H in terms of the actio negotiorum gestorum utilis for R12,000.


5.
G has a claim against H as the agent of H.





(2)
(8)
G merk op dat sy buurman (H) se stoetbul ernstig siek is. H is tans op 'n staptog in Nepal en kan nie bereik word nie. G het 'n veearts ingeroep  om na die bul om te sien en het sy rekening en vir die medikasie betaal. Die totale koste was R 12,000. Ten spyte van die behandeling het die bul nogtans gevrek. Watter stelling beskryf die basis van G se eis teen H die beste?


1.
G het geen eis teen H nie omdat die bul gevrek het en die uitgawes vermorste uitgawes was.


2.
G het 'n verrykingseis teen H vir sy uitgawes, synde noodsaaklike uitgawes.


3.
G het 'n eis teen H ingevolge die actio negotiorum gestorum contraria vir R12,000.

4.
G het 'n eis teen H ingevolge die actio negotiorum gestorum utilis vir R12,000.


5.

G het 'n eis teen H as die agent van H.





(2)
(9)
G has noticed that his neighbour's (H) stud bull is seriously ill. The neighbour is currently on a hiking trip in Nepal and cannot be reached. G has called out a veterinary doctor to attend to the bull and has paid all his bills as well as for the medication. The total cost was R12,000. Despite the treatment the bull has died. G is a meddlesome neighbour and H has previously warned him not to do anything on his farm under any circumstances, but rather to call his brother K, if G should notice any problem. G did not bother to call K. Which statement best explains the basis of G's possible claim against H?


√1.
G has no claim against H because the bull has died and the expenses have been wasted.

2.
G has an enrichment claim against H for his expenses as necessary expenses.


3.
G has a claim against H in terms of the actio negotiorum gestorum contraria for R12,000.


4.
G has a claim against H in terms of the actio negotiorum gestorum utilis for R12,000.


5.
G's claim against H in terms of the actio negotiorum gestorum contraria will fail because the bull died.








(2)
(9)
G merk op dat sy buurman (H) se stoetbul ernstig siek is. H is tans op 'n staptog in Nepal en kan nie bereik word nie. G het 'n veearts ingeroep  om na die bul om te sien en het sy rekening en vir die medikasie betaal. Die totale koste was R12,000. Ten spyte van die behandeling het die bul nogtans gevrek. G is 'n bemoeisieke buurman en H het hom van te vore gewaarsku om niks op sy plaas te doen onder enige omstandighede nie, maar om eerder sy broer, K, te bel indien G 'n probleem sou opmerk. G het nie die moeite gedoen om K te bel nie. Watter stelling beskryf die basis van G se eis teen H die beste?

1.
G het geen eis teen H nie omdat die bul gevrek het en die uitgawes vermorste uitgawes was.

2.
G het 'n verrykingseis teen H vir sy uitgawes, synde noodsaaklike uitgawes.


3.
G het 'n eis teen H ingevolge die  actio negotiorum gestorum contraria vir R12,000.


4.
G het 'n eis teen  H ingevolge die  actio negotiorum gestorum utilis vir R12,000.


5.
G se eis teen H ingevolge die  actio negotiorum gestorum contraria sal faal omdat die bul gevrek het.







(2)
(10)
Which statement correctly explains the possession or occupation of another's property?


1.
A bona fide occupier is someone who lawfully occupies the immovable property of another person.


2.
A bona fide occupier is someone who lawfully occupies the immovable property of another person as if he is the owner thereof.

3.
A bona fide possessor is someone who lawfully occupies the property of another person as if he is the owner thereof.


√4.
A bona fide possessor is someone who unlawfully occupies the property of another person as if he is the owner thereof.

5.
A mala fide possessor is someone who unlawfully occupies the property of another person temporarily as if he is entitled to occupy the property as a lessee. 











(2)
(10)
Watter stelling beskryf die besit of okkupasie van 'n ander persoon se eiendom op die mees korrekte wyse?


1.
'n Bona fide okkupeerder is iemand wat regmatig die eiendom van 'n ander persoon okkupeer.


2.
'n Bona fide okkupeerder is iemand wat regmatig die eiendom van 'n ander persoon okkupeer asof hy die eienaar daarvan is.


3.
'n Bona fide possessor is iemand wat regmatig die eiendom van 'n ander persoon okkupeer asof hy die eienaar daarvan is.


4.
'n Bona fide possessor is iemand wat onregmatig die eiendom van 'n ander persoon okkupeer asof hy die eienaar daarvan is.

5.
'n Mala fide possessor is iemand wat onregmatig die eiendom van 'n ander persoon tydelik okkupeer asof hy geregtig is om die eiendom as huurder te okkupeer.










(2)

(11)
Which statement best explains the legal position on the recognition of a general enrichment action in South African law?


1.
In Nortje v Pool 1966 3 SA 96 (A) the Appellate Division recognised the existence of a general enrichment action in South Africa without any qualifications.

2.
In Nortje v Pool 1966 3 SA 96 (A) the Appellate Division recognised the existence of a general enrichment action in South Africa, but with certain qualifications.

3.
In Kommissaris van Binnelandse Inkomste v Willers 1994 3 SA 283 (A) the Appellate Division recognised the existence of a general enrichment action in South Africa.

√4.
In Kommissaris van Binnelandse Inkomste v Willers 1994 3 SA 283 (A) the Appellate Division rejected the existence of a general enrichment action in South Africa but recognised that courts can extend enrichment liability to circumstances where it is deemed necessary.


5.
In Kommissaris van Binnelandse Inkomste v Willers 1994 3 SA 283 (A) the Appellate Division recognised the existence of a subsidiary, general enrichment action in South Africa.








(2)
(11)
Watter stelling beskryf die regsposisie met betrekking tot die erkenning van 'n algemene verrykingsaksie in die Suid-Afrikaanse reg die beste?


1.
In Nortje v Pool 1966 3 SA 96 (A) het die Appèlafdeling die bestaan van 'n algemene verrykingsaksie in die Suid-Afrikaanse reg erken sonder enige voorbehoude.


2. 
In Nortje v Pool 1966 3 SA 96 (A) het die Appèlafdeling die bestaan van 'n algemene verrykingsaksie in die Suid-Afrikaanse reg erken maar met sekere voorbehoude.


3.
In Kommissaris van Binnelandse Inkomste v Willers 1994 3 SA 283 (A) het die Appèlafdeling die bestaan van 'n algemene verrykingsaksie in die Suid-Afrikaanse reg erken.

4.
In Kommissaris van Binnelandse Inkomste v Willers 1994 3 SA 283 (A) het die Appèlafdeling die bestaan van 'n algemene verrykingsaksie in die Suid-Afrikaanse reg ontken, maar toegegee dat die howe in geskikte omstandighede verrykingsaanspreeklikheid kan uitbrei indien nodig.


5.

In Kommissaris van Binnelandse Inkomste v Willers 1994 3 SA 283 (A) het die Appèlafdeling die bestaan van 'n subsidiêre, algemene verrykingsaksie in die Suid-Afrikaanse reg erken. 






(2)
(12)
A, an American tourist, has leased a vehicle from B. While travelling in the Northern Cape, the vehicle breaks down. A contracts with C, a garage in Springbok, to repair the vehicle at a cost of R12,000. After two days A leases another vehicle from X and completes his trip. A departs for America. C wants to claim the R12,000 from B. Which statement best explains whether C has a claim against B and the authority on which it is based?


1.
In terms of the decision in ABSA Bank t/a Bankfin v Stander t/a CAW Paneelkloppers 1998 1 SA 939 (C) C has no claim against B because B has not been enriched at C's expense.

2.
In terms of the decision in ABSA Bank t/a Bankfin v Stander t/a CAW Paneelkloppers 1998 1 SA 939 (C) C has no claim against B because there was no impoverishment.


√3
In terms of the decision in ABSA Bank t/a Bankfin v Stander t/a CAW Paneelkloppers 1998 1 SA 939 (C) C has a claim against B based on the extended management of affairs action.


4.
In terms of the decision in ABSA Bank t/a Bankfin v Stander t/a CAW Paneelkloppers 1998 1 SA 939 (C) C has a claim against B based on the condictio causa data causa non secuta.


5.
In terms of the decision in ABSA Bank t/a Bankfin v Stander t/a CAW Paneelkloppers 1998 1 SA 939 (C) C has a claim against B based on the condictio sine causa. 








(2)

(12)
A, ‘n Amerikaanse toeris, huur ‘n voertuig van B. Terwyl op reis in die Noord-Kaap raak die voertuig onklaar. A kontrakteer met C, ‘n werkswinkel in Springbok, om die voertuig te herstel teen ‘n koste van R12,000. Na twee dae huur A ‘n ander voertuig van X om sy reis te voltooi. A keer terug na Amerika. C will nou ‘n eis instel teen B vir R12,000. Watter stelling beskryf die vraag of C ‘n eis teen B het en die gesag daarvoor die beste?


1.
Ingevolge die beslissing in ABSA Bank t/a Bankfin v Stander t/a CAW Paneelkloppers 1998 1 SA 939 (K) het C geen eis teen B nie omdat B nie ten koste van C verryk is nie.


2.
Ingevolge die beslissing in ABSA Bank t/a Bankfin v Stander t/a CAW Paneelkloppers 1998 1 SA 939 (K) het C geen eis teen B nie omdat daar geen verarming was nie.


3. 
Ingevolge die beslissing in ABSA Bank t/a Bankfin v Stander t/a CAW Paneelkloppers 1998 1 SA 939 (K) het C ‘n eis teen B gebaseer op die uitgebreide saakwaarnemingsaksie.

4.
Ingevolge die beslissing in ABSA Bank t/a Bankfin v Stander t/a CAW Paneelkloppers 1998 1 SA 939 (K) het C ‘n eis teen B gebaseer op die condictio causa data causa non secuta.

5.
Ingevolge die beslissing in ABSA Bank t/a Bankfin v Stander t/a CAW Paneelkloppers 1998 1 SA 939 (K) het C ‘n eis teen B gebaseer op die condictio sine causa. 








(2)
(13)
Assume the same facts as in question (12). Which statement best explains whether C has a right of retention and the authority on which it is based?

1.
In terms of the decision in Brooklyn House Furnishers Ltd v Knoetze & Sons 1970 3 SA 264 (A) C has no right of retention in respect of the vehicle.


√2.
In terms of the decision in Brooklyn House Furnishers Ltd v Knoetze & Sons 1970 3 SA 264 (A) C has a right of retention against B in respect of the vehicle.


3. 
In terms of the decision in Brooklyn House Furnishers Ltd v Knoetze & Sons 1970 3 SA 264 (A) C has a right of right retention against A in respect of the vehicle.


4.
In terms of the decision in Gouws v Jester Pools (Pty) Ltd 1968 3 SA 63 (T) C has a right of retention against B in respect of the vehicle.


5.
In terms of the decision in Gouws v Jester Pools (Pty) Ltd 1968 3 SA 63 (T) C has a right of retention against A in respect of the vehicle.



(2)

(13)
Veronderstel dieselfde feite as in vraag (12). Watter stelling beskryf die vraag of C 'n retensiereg het en die gesag waarop dit gebaseer is die beste?

1.
Ingevolge die beslissing in Brooklyn House Furnishers Ltd v Knoetze & Sons 1970 3 SA 264 (A) het C geen retensiereg ten opsigte van die voertuig nie.


2.
Ingevolge die beslissing in Brooklyn House Furnishers Ltd v Knoetze & Sons 1970 3 SA 264 (A) het C ‘n retensiereg teenoor B ten opsigte van die voertuig.


3.
Ingevolge die beslissing in Brooklyn House Furnishers Ltd v Knoetze & Sons 1970 3 SA 264 (A) het C ‘n retensiereg teenoor A ten opsigte van die voertuig.


4.
Ingevolge die beslissing in Gouws v Jester Pools (Pty) Ltd 1968 3 SA 63 (T) het C ‘n retensiereg teenoor B ten opsigte van die voertuig.


5.
Ingevolge die beslissing in Gouws v Jester Pools (Pty) Ltd 1968 3 SA 63 (T) het C ‘n retensiereg teenoor A ten opsigte van die voertuig. 


(2)
(14)
Which statement(s) provide(s) the most correct explanation of the current legal position?


1.
Estoppel and waiver are one and the same.


2.
Estoppel cannot be used to maintain an impression that a right has been waived.


3.
Estoppel cannot apply to waiver because waiver relates to an existing right while estoppel is merely a defence.


√4.
A party may be estopped from denying waiver in certain circumstances.


5.
2 and 3. 










(2)

(14)
Watter stelling(s) verskaf die mees korrekte verduideliking van die huidige regsposisie?


1.
Estoppel en afstanddoening van regte is een en dieselfde.


2.
Estoppel kan nie gebruik word om ‘n indruk te handhaaf dat van ‘n reg afstand gedoen is nie.


3.
Estoppel kan nie op afstanddoening van regte toegepas word nie omdat afstanddoening betrekking het op bestaande regte terwyl estoppel slegs ‘n verweer is.


4.
‘n Persoon kan in sekere omstandighede deur die werking van estoppel verhoed word om afstanddoening van regte te ontken.


5.
2 en 3. 










(2)
(15)
Which statement is the most correct?


1.
The protection of good faith is the basis of estoppel.


2.
The basis of estoppel is to be found in a delictual action for misrepresentation.


3.
The basis of estoppel is the exceptio doli.


√4.
Estoppel is often seen as a doctrine of the law of evidence.


5.
The basis of estoppel is the maxim nemo contra suum factum venire debet.
(2)

(15)
Watter stelling is die mees korrek?


1.
Die beskerming van goeie trou is die grondslag van estoppel.


2.
Die grondslag van estoppel is te vinde in ‘n deliktuele eis vir wanvoorstelling.


3.
Die grondslag van estoppel is die exceptio doli.


4.
Estoppel word dikwels gesien as ‘n leerstuk van die bewysreg.


5.
Die grondslag van estoppel is die stelreël nemo contra suum factum venire debet. 










(2)
(16)
A local authority mistakenly and in conflict with its own policy granted a trade licence in respect of certain areas to X. When, thereafter, it attempted to cancel the licence, X raised estoppel to prevent it from doing so. Which statement most correctly reflects the position in regard to X's reliance on estoppel?

1.
X will not be successful with its reliance on estoppel because estoppel is not allowed by law in instances where a local authority must carry out a statutory duty.


2.
X will not be successful with its reliance on estoppel because X did not act to its detriment.


√3.
X will probably be successful with its reliance on estoppel.


4.
X will not be successful with its reliance on estoppel because the city council did not make a misrepresentation.


5.
Estoppel will always succeed where a statutory body attempts to revoke its own decision. 










(2)
(16)
‘n Plaaslike owerheid het gefouteer en in stryd met sy eie beleid ‘n handelslisensie met betrekking tot sekere gebiede aan X verleen. Wanneer dit daarna die lisensie wou intrek, het X estoppel opgewerp om dit te verhoed. Watter stelling is die mees korrek met betrekking tot X se beroep op estoppel?

1.
X sal nie slaag met 'n beroep op estoppel nie omdat estoppel nie regtens opgewerp kan word waar daar 'n statutêre plig op ‘n stadsraad rus nie.


2.
X sal nie slaag met 'n beroep op estoppel nie omdat X nie tot sy nadeel gehandel het nie.


3.
X sal waarskynlik slaag met 'n beroep op estoppel.


4.

X sal nie slaag met 'n beroep op estoppel nie omdat die stadsraad nie 'n wanvoorstelling gepleeg het nie.

5.

Estoppel sal altyd slaag waar ‘n statutêre liggaam poog om sy eie besluit terug te trek. 









(2)
(17)
Which element of estoppel do the facts in question (16) specifically relate to?


1.
Misrepresentation.


2.
Fault.


3.
Prejudice.


4.
Causation.


√5
Permissible in law.








(2)

(17)
Op watter element van estoppel het die feite in vraag (16) spesifiek betrekking?


1.
Wanvoorstelling.


2.
Skuld.


3.
Nadeel.


4.
Kousaliteit.


5.
Regtens toelaatbaar.








(2)
(18)
Chose the most correct statement.


1.
In Van Ryn Wine and Spirit Co v Chandos Bar 1928 TPD 417 estoppel succeeded.


2.
In Van Ryn Wine and Spirit Co v Chandos Bar 1928 TPD 417 estoppel did not succeed.


3.
In Van Ryn Wine and Spirit Co v Chandos Bar 1928 TPD 417 one of the parties was not prevented from proving dissensus because his conduct had been reasonable and without fault.


4.
1 and 3.


√5. 
2 and 3. 










(2)

(18)
Kies die mees korrekte stelling.


1.
In Van Ryn Wine and Spirit Co v Chandos Bar 1928 TPD 417 het estoppel geslaag.


2.
In Van Ryn Wine and Spirit Co v Chandos Bar 1928 TPD 417 het estoppel nie geslaag nie.


3.
In Van Ryn Wine and Spirit Co v Chandos Bar 1928 TPD 417 was een van die partye nie verhoed om dissensus te bewys nie want sy optrede was redelik en sonder skuld.


4.
1 en 3.


5.
2 en 3. 










(2)
(19)
Estoppel is most similar to which theory? 


1.
The declaration theory.


2.
The will theory.


√3.
The reliance theory.


4.
The reception theory.


5.
None of the above.








(2)

(19)
Estoppel is die naaste aan watter teorie?


1.
Die verklaringsteorie.


2.
Die wilsteorie.


3.
Die vertrouensteorie.


4.
Die ontvangsteorie.


5.
Geeneen van bogenoemde nie.






(2)
(20)
A has sold his television set to B for R2,000. The contract stipulates that ownership will only pass to B after the last instalment of R200 has been paid. A has given a letter to B stating the following: “Herewith I, A, confirm that I have sold Sony TV set No 123321 to B.” After a period of six months and payment of R1,200 B wants to sell the set to C and shows C the letter from A. C who is very cautious, first phones A who again confirms the sale to B. C buys the set from B for R1,500. Thereafter B fails to make any further payments to A. A now claims back his TV set from C with a rei vindicatio. Which statement provides the most correct explanation of the current legal position?

1.
A has committed a misrepresentation to C by giving the misleading letter to B while he should have realised that B could abuse the letter according to the decision in Grosvenor Motors (Potchefstroom) Ltd v Douglas 1956 3 SA 420 (A).


2.
A has committed a misrepresentation to C by giving the letter to B.

√3.
A has committed a misrepresentation to C by giving the letter to B and failing to inform C at the time when C phoned him, that the TV set had not yet been paid in full.


4.
A misrepresentation cannot be made by silence.


5.
A misrepresentation cannot be made by conduct.




(2)
(20)
A verkoop sy televisiestel aan B vir R2,000. Die kontrak bepaal dat eiendomsreg van die stel eers op B oorgaan nadat die laaste paaiement van R200 aan A betaal is. A gee 'n briefie aan B waarin die volgende staan: "Hiermee bevestig ek, A, dat ek Sony TV-stel no 123321 aan B verkoop het." Na verloop van 6 maande en betaling van R1,200 wil B die stel aan C verkoop. Hy wys die briefie wat A aan hom gegee het aan C. C wat baie versigtig is, bel vir A en A bevestig dat hy die stel aan B verkoop het. C koop die stel by B vir R1,500. Daarna versuim B om enige verdere paaiemente aan A te betaal. A eis nou die TV-stel van C terug met die rei vindicatio. Watter stelling gee die mees korrekte uiteensetting van die huidige regsposisie?

1.
A het 'n wanvoorstelling teenoor C gepleeg deur die briefie wat misleidend is aan B te oorhandig terwyl hy moes besef het dat B die briefie kan misbruik ingevolge die beslissing in Grosvenor Motors (Potchefstroom) Ltd v Douglas 1956 3 SA 420 (A).


2.
A het 'n wanvoorstelling teenoor C gepleeg deur die briefie aan B te oorhandig.


3.
A het 'n wanvoorstelling teenoor C gepleeg deur die briefie aan B te oorhandig en te versuim om vir C in te lig dat die TV-stel nog nie afbetaal is nie op die tydstip toe C hom gebel het.


4.
'n Wanvoorstelling kan nie deur stilswye gemaak word nie.


5.

'n Wanvoorstelling kan nie deur gedrag veroorsaak word nie. 

(2)
(21)
Assume the same facts as in question (20). Indicate which statement most correctly states the position in regard to the fault requirement?

√1.
The person relying on estoppel must at least allege and prove negligence in cases where a loss of ownership is involved.


2.
The person relying on estoppel must at least allege and prove intent in cases where a loss of ownership is involved.


3.
Fault is never required for a successful reliance on estoppel.


4.
Fault is always required for a successful reliance on estoppel.

5.
None of the above.








(2)
(21)
Veronderstel dieselfde feite as in vraag (20). Dui aan watter stelling die posisie ten opsigte van die skuldvereiste die beste uiteensit.


1.
'n Estoppelopwerper moet ten minste nalatigheid beweer en bewys in gevalle waar die verlies van eiendomsreg ter sprake is.


2.
'n Estoppelopwerper moet ten minste opset beweer en bewys in gevalle waar die verlies van eiendomsreg ter sprake is.


3.
Skuld is nooit 'n vereiste vir 'n geslaagde beroep op estoppel nie.


4.

Skuld is in alle gevalle 'n vereiste vir 'n geslaagde beroep op estoppel.

5.

Geeneen van bogenoemde nie. 






(2)
(22)
Assume the same facts as in question (20). Indicate which statement most correctly states the position in regard to the causality requirement.


1.
The misrepresentation by the person denying estoppel must have been the only cause of the detrimental conduct of the person relying on estoppel.

2.
In terms of the "proximate cause" as applied by the courts, the misrepresentation by the person denying estoppel must have been the only cause of the detrimental conduct of the person relying on estoppel.


√3.
In terms of the "proximate cause" as applied by the courts, it is sufficient that the misrepresentation by the person denying estoppel made a material contribution to the detrimental conduct of the person relying on estoppel.


4.
The "proximate cause" as applied by the courts, includes only factual causality and not legal causality.


5
The courts use the conditio sine qua non test to determine causality in general. 
(2)

(22)
Veronderstel dieselfde feite as in vraag (20). Dui aan watter een van die volgende stellings die regsposisie met betrekking tot kousaliteit die beste uiteensit.


1.
Die estoppelontkenner se wanvoorstelling moes die enigste oorsaak van die estoppelopwerper se nadelige optrede gewees het.


2.
Ingevolge die "proximate cause" toets soos dit deur die howe toegepas word, moes die estoppelontkenner se wanvoorstelling die enigste oorsaak van die estoppelopwerper se nadelige optrede gewees het.


3.
Ingevolge die "proximate cause" toets soos dit deur die howe toegepas word, is dit voldoende dat die wanvoorstelling van die estoppelontkenner 'n wesenlike bydrae tot die estoppelopwerper se nadelige optrede gemaak het.


4.
Die "proximate cause" toets soos dit deur die howe toegepas word, sluit net feitelike kousaliteit in en nie juridiese kousaliteit nie.


5

Die howe gebruik die conditio sine qua non-toets om kousaliteit te bepaal in die algemeen. 








(2)
(23)
Assume the same facts as in question (20). Indicate which statement most correctly states the position in regard to the detriment requirement.


√1.
It is sufficient to prove that the person relying on estoppel has changed his position to his detriment even if he cannot prove concrete damage suffered.

2.
It is not sufficient to prove that the person relying on estoppel has changed his position to his detriment if he cannot prove concrete damage suffered.


3.
The person relying on estoppel must prove that he has already suffered damage as a result of the misrepresentation in all instances.


4.
The person relying on estoppel must prove that he has suffered either patrimonial damage or
personal damage.


5
None of the above.








(2)

(23)
Veronderstel dieselfde feite as in vraag (20). Dui aan watter een van die stellings die regsposisie met betrekking tot nadeel die beste weergee.


1.
Dit is voldoende om te bewys dat die estoppelopwerper sy regsposisie tot sy nadeel verander het selfs al kan konkrete skade nie bewys word nie.


2.
Dit is nie voldoende om te bewys dat die estoppelopwerper sy regsposisie tot sy nadeel verander het indien konkrete skade nie bewys kan word nie.


3.
Die estoppelopwerper moet in alle gevalle bewys dat hy reeds skade gely het as gevolg van die wanvoorstelling.


4.

Die estoppelopwerper moet bewys dat hy of vermoënsskade of persoonlikheidsnadeel gely het.

5.

Geeneen van bogenoemde nie.






(2)
(24)
Assume the same facts as in question (20). Which statement most correctly indicates whether C's reliance on estoppel will be successful?

√1.
C has acted to his detriment because he has concluded the contract with B, made payment and now possibly stands to lose the TV set.


2.
C has not acted to his detriment because he has not suffered any patrimonial damage.


3.
C has not acted to his detriment by concluding the contract with B, because he still has a claim for breach of contract against B.


4.
C cannot rely on estoppel at all in cases where ownership is at stake.


5
C cannot rely on estoppel when he has a contractual claim against a third party.
(2)

(24)
Veronderstel dieselfde feite as in vraag (20). Dui aan watter een van die stellings die mees korrekte aanduiding gee of C se beroep op estoppel behoort te slaag.


1.
C het tot sy nadeel opgetree omdat hy die kontrak met B gesluit het en B betaal het terwyl hy nou die TV-stel moontlik moet prysgee.


2.
C het nie tot sy nadeel opgetree nie omdat hy nie enige vermoënskade skade ly nie.


3.
C het nie tot sy nadeel opgetree deur die kontrak met B te sluit nie, omdat hy steeds 'n eis vir kontrakbreuk teen B sal hê.


4.
C kan hom hoegenaamd nie op estoppel beroep in gevalle waar eiendomsreg ter sprake is nie.


5.
C kan hom nie op estoppel beroep waar hy ‘n kontraktuele eis teen ‘n derde het nie.










(2)
(25)
Chose the correct statement.

1
In Fawden v Lelyfeld 1937 TPD a plea of estoppel did not succeed.

√2
In Grosvenor Motors (Potchefstroom) Ltd v Douglas 1956 3 SA 420 (A) a plea of estoppel did not succeed.

3
In Johaadien v Stanley Porter (Paarl) (Pty) Ltd 1970 1 SA 394 (A) a plea of estoppel succeeded.

4
In Morum Bros v Nepgen 1916 CPD a plea of estoppel succeeded.

5
In Adams v Mocke 23 SC 722 a plea of estoppel succeeded.


(2)
(25)
Kies die korrekte stelling.


1
In Fawden v Lelyfeld 1937 TPD het ‘n pleit van estoppel nie geslaag nie.


2
In Grosvenor Motors (Potchefstroom) Ltd v Douglas 1956 3 SA 420 (A) het ‘n pleit van estoppel nie geslaag nie.

3
In Johaadien v Stanley Porter (Paarl) (Pty) Ltd 1970 1 SA 394 (A) het ‘n pleit van estoppel geslaag.


4
In Morum Bros v Nepgen 1916 CPD het ‘n pleit van estoppel geslaag.


5
In Adams v Mocke 23 SC 722 het ‘n pleit van estoppel geslaag. 

(2)
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NB: TO BE MARKED LIGHTLY: USE OWN DISCRETION
SECTION B / AFDELING B

Fill-in questions to be answered on this paper.

invulvrae wat op hierdie vraestel beantwoord moet word

Question 1 / VRAAG 1
A postal agent and part-time government employee, P, permitted S, whom he had known for many years and whom he had no reason to distrust, to work in his office, S having told him that he wanted a quiet place in which to work. While he was in P's office, S used the post office's official date stamp, which P had neglected to keep under lock and key, to stamp a number of unused blank postal order forms which had been stolen from a post office in another town about three years before. Having given the order forms the appearance of validity by stamping them, S disposed of them to various persons. Some of these persons deposited the orders they had acquired with a bank. The bank presented the orders to the post office and was paid their face value. The government, on discovering that the orders were not genuine, sought to recover the amount the post office had paid to the bank. The bank set up a defence of "estoppel by negligence", alleging that P had been negligent in not keeping the date stamp under lock and key and in allowing S access to the room in which the stamp was kept.
1.1
What action should the government institute to recover the amount the post office had paid to the bank and what are its requirements? Discuss briefly.
(5)
1.2
Discuss whether the defence of estoppel will be succesful with reference to appropriate case law. 
(10)
‘n Posagent en deeltydse werknemer van die regering, P, het ene S, wat hy vir baie jare geken het, en vir wie hy rede gehad het om te vertrou, toegelaat om in sy kantoor te werk omdat dit daar stil was. Terwyl hy in P se kantoor gewerk het, het S die amptelike datumstempel van die poskantoor gebruik om ‘n aantal ongebruikte posorders te stempel wat sowat drie jaar tevore in ‘n ander dorp gesteel is. Nadat die posorders so die skyn van wettigheid gekry het, het S dit aan verskillende persone verruil. Sommige van hierdie persone het die posorders wat hulle aldus verkry het by ‘n bank gedeponeer. Die bank het weer die posorders aan die poskantoor aangebied en die sigwaarde daarvan is aan die bank uitbetaal. Nadat die regering uitgevind het dat die posorders gesteel is, het hy die bedrag wat deur die poskantoor aan die bank betaal is, teruggeëis. Die bank se verweer was "estoppel by negligence" wat daarop berus dat P nalatig opgetree het deur nie die datumstempel toe te sluit nie en deur S toegang te verleen tot die kamer waarin die stempel was.
1.1
Watter aksie kan die regering instel om die bedrag wat deur die poskantoor aan die bank betaal is, terug te eis en wat is die vereistes daarvoor? Bespreek kortliks. 
(5)

1.2
Bespreek of die verweer van estoppel sal slaag met verwysing na toepaslike regspraak. 
(10)
1.1

The facts pertain to the case of Union Government v National Bank of SA Ltd 1921 AD 121 (1). The action instituted by the government was the conditio indebiti (1); the requirements for which are:

Transfer of thing (which can be corporeal or incorporeal) in ownership to another;

due to a mistake (of law or fact); and

which must be reasonable under the circumstances.
(3-5 marks depending on depth of discussion. See SG 2 48 and SG 1 32).
1.2
Discussion of the element of causation within the context of estoppel (1). Discussion of factual and legal causation in general or with reference to law of delict (2). Discussion of ‘proximate cause test’ as combined test in estoppel for factual and legal causation should form focus of answer:
Proximate cause or real and direct cause one test generally encompassing both factual and legal causation (1)

Discussion of Union Government v National Bank of SA Ltd 1921 AD 121 and its outcome (8-10) dealing with - facts, discussion of problem of fraud of third party causing fraud upon the representee. In casu lack of negligence and proximate cause tests not having been satisfied for estoppel to succeed (8-10).

Discussion of LAWSA para 665 that some cases indicate a different approach (2-3)
Discussion of approach in Kajee v HM Gough (Edms Bpk) 1971 3 SA 99 (N) (2-3).
(See SG 2 47-50)


[15]

QUESTION 2 / VRAAG 2
Discuss the right of a lessee to claim compensation for improvements to rural property (farmland) as provided for in the Placaats of 26 September 1658 and 24 February 1696.
(10)
Bespreek die reg van ‘n huurder om vergoeding te eis vir verbeterings aan landelike grond ingevolge die Plakkate van 26 September 1658 en 24 Februarie 1696.
(10)

· Lessee may remove all structures, except necessary improvements, during lease period, provided property not left in worse condition.
· That which is not removed becomes property of the owner

· Lessee may claim compansation for improvements effected with consent of owner. Restricted to value of materials (no claim for labour); in addition cost of seed, ploughing, tilling and sowing of crops left behind.

· Lessee may be compelled to remove attachments after expiry of lease.

· Lesse does not have ius retentionis
· De Beers Consolidated Mines v London and SA Exploration Co (1893) 10 SC 359 –compensation restricted to useful improvements, necessary improvements according to principles applicable to bona fide possessors. Criticised because Placaats do not distinguish between different types of improvements.
· Lesse can claim compensation only when lease expires.
Use own discretion – possible 10-15 marks available(ie approx 2-3 marks per point indicated above depending on content) . See SG 1 115.



[10]

Question 3 / VRAAG 3
X is an employee of Company Y. X is paid a monthly salary of R30,000 which is payable at the end of the month. During July 2008 X receives a very lucrative offer from Company Z provided he can start work immediately. X does not return to his employment with Y after 20 July 2008. Y now refuses to pay X anything for his employment during July 2008. Advise X whether he has any claim against Y, and if so discuss the nature of the claim as well as the amount that he can claim.
(10)

X is 'n werknemer van Maatskappy Y. X word 'n maandelikse salaris van R30,000 betaal wat aan die einde van elke maand betaalbaar is. Gedurende Julie 2008 ontvang X 'n baie aanloklike aanbod van Maatskappy Z, op voorwaarde dat hy onmiddellik by hulle moet begin werk. X keer nie terug na sy pos by Y na            20 Julie 2008 nie. Y weier nou om X enigiets te betaal vir sy dienste gelewer gedurende Julie 2008. Adviseer X daaroor of hy enige eis teen Y het, en indien wel wat die aard van die eis is asook die moontlike bedrag wat hy kan eis.
(10)

· Contract of service or employment (locatio conductio operarum) – employee only entitled to compensation when completed term of employment (2).
· No claim in contract because of exceptio non adimpleti contractus, but claim based in enrichment (2)

· Requirements (2-3).

· Discussion Spencer v Gostelow 1920 AD 617 (3-4)

· Pro rata payment (3)

· Case of deserter and criticism (3)
See SG 1 138-139.



[10]

QUESTION 4 / VRAAG 4
4.1
Write a brief note on the effect of fault on the part of the estoppel assertor.
(5)


Skryf 'n kort nota oor die effek van skuld aan die kant van die estoppelopwerper.
(5)

· Deceived party himself must not have negligent for estoppel to succeed (1).
· Eg someone who assumes person in possession of thing is owner, is himself negligent (1).

· Examples where deceived party was negligent like Adams v Mock (2-3).

· Fault of estoppel esserter often indicates lack of fault on part of estoppel-denier(1).

· Intentional misrepresentation, however, rules out negligence on part of deceived party (1).
See SG 2 37.




[5]

4.2
State the requirements for the true actio negotiorum gestorum.
(5)


Gee die vereistes vir die egte actio negotiorum gestorum.
(5)

· Gestor must perform service without instruction.

· He must act utiliter coeptum (reasonably).

· Intention to act in interest of dominus.

· Not intended to act free of charge.

· May not act in contravention of express prohibition of dominus.

(1-2 for each requirement depending on content). See SG 1 83.


[5]
4.3
Distinguish between a bona fide possessor and a mala fide possessor.
(5)


Onderskei tussen ’n bona fide posessor en ’n mala fide possessor.
(5)

Mala fide possessor:
· Has possession of thing in mistaken belief he is owner thereof.
· Mistaken belief must also be reasonable.

· Criticism of reasonability requirement. (2-3)
Mala fide possessor:
· Has possession of thing knowing that he is not the owner thereof.

· Exercises de facto power over thing as if he is owner.
· Unlawful (2-3)

Use discretion – much can be said about claims for compensation of these two possessors see SG 103-109.
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