Law of Delict
Chapter 1: General Introduction

· Delict: General nature and place in the legal system:

· The purpose of private law is to regulate relations between individuals in a community. 
· The role of the law of delict is to indicate which interests are recognised by the law, under which circumstances they are protected against infringement and how such a disturbance in the harmonious balance of interests mat be restored. 

· The fundamental premise in law is that damage (harm) rests where it falls, that is, each person must bear the damage he suffers (res perit domino). 
· However, the damage does not always rest where it falls. 
· There are certain legally recognised instances in which the burden of damage is shifted from one individual to another, with the result that the latter incurs an obligation to bear the former’s damage or to provide compensation for it. 

· The wrongdoer has an obligation to make compensation for the damage suffered, the person prejudiced has a corresponding right to claim compensation. 
· An obligation or obligation between the two parties is created thus law of delict belongs to that part of private law known as the law of obligation.
To found liability certain requirements must be met, taken from the definition of the law of delict: a delict is an act of a person that in a wrongful and culpable way causes harm to another:

· Act

· Wrongfulness

· Fault

· Causation

· Harm

· Must be met before the conduct complained of may be classified as a delict.
Generalizing approach:

· Means that general principles or requirements regulate delictual liability and is applied irrespective of which individual interest is impaired and irrespective of the way in which the impairment is caused. 

The casuistic approach:

· The law of delict consists of a group or set of separate delicts (torts or delicta) each more or less with its own rules.
·  The aggrieved party may thus only render the wrongdoer liable if his conduct satisfies all the requirements of a specific delict
· The South African law of delict, unlike the English law of torts, has therefore been able to recognise and protect individual interests (eg. privacy and the goodwill of a corporation).
· A distinction is made in principle between delicts that cause patrimonial damages (damnum iniuria datum) and those that cause injury to personality (iniuria).
Delict and breach of contract:

· A contract is an agreement with the intention to create an obligation or obligations.

· Breach of contract is normally an act by one person (contracting party) which in a wrongful and culpable way causes damage to another (contracting party). 
· Breach of contract is only constituted by the non-fulfillment by a contractual party of a contractual personal right (claim) or an obligation to be performed. 
· The primary remedy for breach of contract is directed at enforcement, fulfillment or execution of the contract; a claim for damages as a remedy only plays a secondary part.
·  A delict is constituted by the infringement of any legally recognised interest of another party, excluding the non-fulfillment of a duty to perform by a contractual party. 
· The delictual remedies are primarily directed at damages or satisfaction. Breach of contract is not formally treated as part of the law of delict but is considered to be part of the law of contract. 
· Thus the law of contract provides specific rules and remedies for breach of contract that are not applicable to the law of delict.
·  Atmost both are species of the genus “wrongful conduct” in private law. 

Delict and crime:

· The principle difference relates to the distinction between private and public law. 
· Private law is directed at the protection of individual interests, while public law is directed at upholding the public interest.
·  Delictual remedies are compensatory in character, compensating or indemnifying the aggrieved party for the harm the wrongdoer has caused. 
· Criminal sanctions are of penal nature.
·  One and the same act may be found delictual and criminal liability but a delict is not necessary a crime and vice versa.
Historical development of delictual liability:
The South African law of delict is based in the three pillars:

· Actio legis Aquiliae =Damages for the wrongful and culpable (intentional or negligent) causing of patrimonial damage are claimed

· Action iniuriarum = which is directed at satisfaction (solatium or sentimental damages) for the wrongful and intentional injury to personality

· The action for pain and suffering = by which compensation for injury to personality as a result of the wrongful and negligent or intentional impairment of bodily or physical-mental integrity is claimed
· Actio legis Aquiliae:

Roman law 
· First monarchy BC (king made all the rules)
· Republic (territorial conquest [war]) led to integration thus more power. There was a distinction between executive power (parliament); legislative and judiciary. Start of legal structure.

· Then Principate (Octavius the first Kyser) = constitutional structure between executive and legislative power in which every citizen in Rome could vote.

· Fourth n lastly the Dominate period in 284 AD= where Justinian became emperor and wrote the law down for legal certainty by codifying the law because before the codification was that there was no distinction between ius (the law) and fus (religion) therefore Justinian’s code includes:

· Codex

· Institutiones (for students)

· Digesta

· Novellae
· Class struggle between Plebs and the ………………..
· The Roman Empire fell and than came under the Roman Catholic Church (Religious leaders like the Pope) thereby forming the Middle Ages (religious wars).

· 1100 AD was the end of the middle ages, people began to trade but canon law made no provision for mercantile law therefore the people seeked an adequate legal system.

· In Italy students studied the law of Justinian (university of Bologna)

· Roman law integrated with Dutch, German, Holland etc thus Roman-Dutch law.

· Came to South Africa in 1652 (Jan Van Reinbeck)

· The law in Europe changed but not in South Africa

· Napoleon = European leader that initiated the gradual codification of European law. French revolution changed the law as conquered territory had some code similar to France thus continental law different to SA law.
· Based in an Act (Plebiscitum) from 287 BC known as lex aquilia and was divided into three chapters. 
· Originally applicable to certain forms of damage to things (corporeal assets) and dealt only with the killing or wounding of a slave or four-footed animal and the burning, breaking and destroying of other things. 
· Extensive interpretation of the lex led to the granting of actions utiles and in factum. 
· Aquilian liability could ensue after any kind of physical infringement of a thing. 
· The wrongdoer had to compensate not only for the damage that had been caused to the thing itself but also for patrimonial damage that resulted from his wrongful act (id quod interest). 
· The actio legis Aquiliae was made applicable to 2 further instances patrimonial loss resulting from bodily injuries.
In Roman- Dutch law 
· There were definite indications that the requirement of physical impairment of a thing was no longer insisted upon. 
· Damages could claim with the Aquilian action for patrimonial damage resulting from any injury to personality (iniuria). 
·  Granted an action to the holder of a personal right in respect of a thing. 
· The availability of the Aquilian action was extended to the borrower, the fullo (or persons in similar relationships to the owner) and lessee of the services of a slave or servant. 
· The actio legis Aquiliae was also available to the dependants of a free person who had been killed, and to parents or employees for patrimonial loss suffered where a child or domestic servant had been injured. The Cape of Good Hope Bank v Fischer.
South African case law: 
· Pearlman v Zoutendyk stated= Roman-Dutch law approaches a new problem in the continental rather than the English way.

· In general all damage caused unjustifiably (injuria) is actionable, whether caused intentionally (dolo) or by negligence (culpa). 
· “Pure” economic loss mat in principle be claimed ex lege Aquilia. 
· In Coronation Brick (Pty) Ltd v Strachan Construction Co (Pty) Ltd, stated the legal basis of the plaintiff’s claim is the lex Aquilia. 
· In essence the Aquilian action lies for patrimonial loss caused wrongfully (or unlawfully) and culpably. 
· Although the contrary view had long been held by many authorities, it seems clear that the fact that the patrimonial loss suffered did not result from physical injury to the corporeal property or person of the plaintiff, but was purely economic, is not a bar to the Aquilian action. 
· However, the Union Government v Ocean Accident and Guarantee Corporation Ltd the courts have as a rule refused to extend Aquilian liability for negligent interference with a contractual relationship beyond certain historically justified exceptions. 
· There is a very strong tendency in case law to recognise Aquilian liability for all patrimonial loss caused wrongfully and culpably. 
· Administrateur, Natal v Trust Bank van Afrika Bpk treated infringements of corporeal objects such as thing and incorporeal objects such as general patrimonial interests that could be at stake in the case of misrepresentations alike for the purposes of Aquilian liability. 
· No reason why every infringement of any incorporeal object should not ground the actio legis Aquiliae provided that all the requirements for the action are met.
·  Courts have now adopted a conservative approach to the expansion of the Aquilian action and will, according to lillicrap, Wassenaar and Partners v Pilkington Brothers (SA) (Pty) Ltd, only permit such an extension if it is justified by policy considerations.
· Actio iniuriarum:

Roman law
· Adopted almost without change in South African law. 

· The protection of personality had its place in the Twelve tables and was directed mainly at the physical person.

· Fixed fines were imposed for os fractum (the fracturing of the bone)   and membrum ruptum (severance of a limb) on the one hand and for iniuria in a specific sense on the other. 
·  Replaced by judicial taxation.

·  Protection of personality applicable also to non-physical interests:                         good name; dignity; feelings of chastity and privacy.
· Actio iniuriarum applicable to impairments of corpus; fama and dignitas (all interests of personality other than corpus ad fama)
· Required intent (dolus or animus iniuriandi) on the part of the wrongdoer before an iniuria could be committed. 
· Contumelia indicates only the intentional contempt (violation) of another’s personality.

Primitive legal system (no distinction between crime and delict)

· Furtum      = stole property liable to that person for a specific value

· Also referred to using someone else’s property in a way not allowed by law

· Fault [divided between negligence(behaviour not of a reasonable man in circumstances) and intent (to have a specific result)]

· Judgment was stipulated automatically

· Rapina       = had an element of violence

· Otherwise same result as furtum

Roman-Dutch law

· No support can be found in writings for the view that Contumelia should be interpreted exclusively to mean insult or injury to a person’s honour. 
· The actio iniuriarum was replaced by two actions

1. Amende profitable- aimed at recovery of satisfaction

2. Amende honorable- claim a palinodia or recantation i.e. demand that the wrongdoer withdraw his words and deny the truth thereof; as well as a deprecatio i.e. an admission of guilt and a request for forgiveness.

South African Law

· Certain English law influences regarding iniuriae, the common law delict has undergone no changes.

· In R v Umfaan definition of iniuria delict is given

· In short an iniuria is the wrongful, intentional infringement of or contempt for a person’s corpus, fama or dignitas.

· Courts identify, recognise and protect corpus (physical integrity) and fama (good name) as separate interests of personality.

· The concept of dignitas was never restricted to the personality interest of 

· In O’Keeffe v Argus Printing and Publishing Co Ltd, the court accepted that the actio iniuriarum is available for “an intentional wrongful act which constitutes an aggression upon [a plaintiff’s] person, dignity or reputation”

· Dignitas is thus a collective term for all rights (interests) of personality with the exception of the right to good name and to physical integrity.

· Action for pain and suffering

· The position of Roman-Dutch law under the influence of Germanic customary law was that pain; suffering and bodily disfigurement as a result of physical injuries founded an action.

· The courts continued to develop the action with English law playing an important role to the extent that it now protects the physical-mental integrity of a person in its entirety. 
· Protection is insofar psychological or mental injury is equated with physical (bodily) injury in the area of emotional shock and loss of (or shortened) life expectancy, amenities of life and health are recognised as injuries to personality for which compensation may be claimed. 

The law of delict, the Constitution and fundamental (human) rights

· The Constitution of South Africa is the supreme law of this country and any conduct or law which is inconsistent with it is invalid.

· Fundamental rights to which juristic persons are also entitled are entrenched in Chapter 2 (Bill of Rights).
· Fundamental rights may be limited  by a law of general application

· Only if limitation is both reasonable and justifiable in an open democratic society base n human dignity; equality and freedom.

· Factors taken into account: 

· Nature of the fundamental right

· The importance of the purpose of the limitation

· The nature and extent of the limitation 

· The relation between the limitation and its purpose

· Less restrictive means of achieving this purpose

· Courts must take international law into consideration and has a discretion to consider foreign law.
· Interpretation of any legislation and when developing both the common and customary law, the courts must promote the spirit, purport and objects of the Bill of Rights.

· Direct application: direct vertical application means that the state must respect the fundamental rights (and may therefore not infringe them). Direct horizontal application entails that the courts give effect to an applicable fundamental right by applying and developing the common law if legislation does not give effect to that right. 

· “Constitutional delict” infringement of a fundamental right per se constitutes a delict. 

· There is a distinction between a constitutional wrong and a delict, constitutional wrong gives rise to a constitutional remedy directed at affirming, enforcing, protecting and vindicating fundamental rights and preventing future violation unlike a delictual remedy which is aimed at compensation.

· Indirect application: the term indirect operation of the Bill of Rights means that all private law rules, principles or norms including those regulations the law of delict are subject of Chapter 2.
· The boni mores test for wrongfulness, the immutability test for legal causation and the reasonable person test for negligence, where policy considerations and factors such as fairness and justice play an important part.

Chapter 2: Conduct

· To constitute a delict, one person (the doer or actor) must have caused damage or harm to another person (the person suffering the loss) by means of an act or conduct.
·  Conduct may thus be describes as a general prerequisite for delictual liability. 
· Damage must be caused by something and in the case of delictual liability it is caused by conduct.

· Nature and characteristics of conduct:

· Conduct may be defined as a voluntary human act or omission
· A normative approach is followed with the following characteristics:

a. Only an act of a human being is accepted as “conduct”. If a human uses an animal as an instrument a human act is still present. A juristic person may act through its organs (humans). To determine human conduct to a juristic person for delictual liability:

· An act performed by or at the order of or with the permission of a director, official or servant of a juristic person in the exercise of is duties or functions in advancing or attempting to advance the interests of the juristic person is deemed to have been performed by the juristic person

· Vicarious liability= “employer” is responsible for employee thus acting as a representative for employee or company.

b. Human action only constitutes conduct if it is performed voluntarily. Voluntariness implies that the person in question has sufficient mental ability to control his muscular movements.

· Voluntariness does not mean that a person must have willed or desired his conduct or that a person’s conduct should be rational or explicable.
c. Conduct may be in the form of either a positive act (active conduct- a commissio) or an omission (omissio)
· The defence of automatism:

· To rely on the fact that you acted mechanically

· The following conditions may cause a person to act involuntarily:

· Absolute compulsion; Sleep; Unconsciousness; A fainting fit

· An epileptic; Serious intoxication; A black out; Reflex movements

· Strong emotional pressure; mental disease; hypnosis; duress
· The defence of automatism will not succeed if the defendant intentionally created the situation in which he acts involuntarily in order to harm another= known as actio libera in causa.
· The defendant may not successfully rely on the defence of automatism where he was negligent with regard to his automatic “conduct”

· This is where the reasonable man would have foreseen the possibility of causing harm while in a state of automatism.

·  If “sane” automatism (no pathology) is used, the onus is on the plaintiff to prove that the defendant has acted voluntarily and therefore not mechanically. If the defendant raises automatism resulting from mental illness as a defence such a defendant would bear onus.
Principles of automatism:

· S v Johnson = generally accepted that a person who commits a crime in his sleep can not be held criminally responsible because that act can not be voluntarily

· R v Victor = X had an epileptic fit while driving his motor vehicle, collided with another vehicle and a pedestrian. Court rejected defence of automatism as the court rejected the evidence

· R v Schoonwinkel = facts are the same as Victor’s except that X killed a pedestrian. Court accepted the defence of automatism and stated that it is not good enough to alleged but must prove to courts satisfaction

· S v Chretien = normally a person who is under the influence of strong liqour can still act voluntarily, although he may possibly be unaccountable but it is accepted that a person can be comatose, so drunk that he simply makes involuntarily movements

· Commission (commissio) and omission (omissio):

· Commission= positive act

· Omission= failure to act

· Liability for an omission is in general more restricted than liability for a positive act (a commission).
· The law is hesitant to find that there was a legal duty on someone to act positively and so to prevent damage to another

· Distinguishable from the case where a person fails to take precautions against the occurrence of damage and his failure is not an integral part of positive conduct. Eg. A policeman neglecting to protect someone who is being assaulted by a third person.

· These cases constitute omissions in that there is a filing to take any positive steps whatsoever to prevent damage to other people. Whether the omissions in question are wrongful i.e. whether there is a legal duty to act positively, is of course a separate issue.
Chapter 3: wrongfulness

· Premier, Western Cape v Faircape Property Developers (Pty) Ltd: “for an act or an omission to be actionable, it must constitute an infringement of a legal interest. 
· Just as there can not be negligence in the air, so too there can not be wrongfulness in the air…”
· Generally: an act alone, even if it causes damage can not give rise to delictual liability. For liability prejudice (damage) must be caused in a wrongful way

To determine wrongfulness: requires a concrete investigation of the relevant facts by analysis of the evidence available to determine:

1. Whether a legally recognised individual interest had been infringed- the act must have caused a harmful result

2. Whether such prejudice occurred in a legally reprehensible or unreasonable manner, the law does not recognise the norms, morals and ethics of individuals

· An act and its consequences: Act is delictually wrongful only when it has as its consequence the factual infringement of an individual interest.
·  Act and its consequence are always separated by time and space: the act is only wrongful in delict when harmful consequences ensue.
·  Division or detachment of an act and its consequence may be negligible or significant.
·  Pinchin v Santam: because the cat and its consequences are separate both in time and space, the child need not have had legal capacity at the time of the act.

· Legal convictions of community (boni mores) as basic test for wrongfulness: the test is an objective test based on the criterion of reasonableness with the general norm in determining unlawfulness is boni mores. 
· The basic question is whether, according to the legal convictions of the community and in light of all the circumstances of the case, the defendant infringes the interests of the plaintiff in a reasonable or an unreasonable manner.

Aspects:

· Balancing of interests: coronation Brick (Pty) Ltd v Strachan Construction Co (Pty)Ltd: in determining whether conduct is unlawful, the court must carefully balance and evaluate the interest of the concerned parties, the relationship of the parties and the social consequences of the imposition of the liability in that particular type of situation. Ex post facto balancing of interests whom the defendant promoted by his act and on the other, those which he infringed. Boni mores is a judicial jordstick.
· Factors influencing the balancing process:

· Nature and extent of the harm and of the foreseeable or foreseeable loss

· Value of the defendant/ society of the harmful conduct

· Degree of probability of success of preventative measures

· Nature of relationship between the parties

· Motive of the defendants knowledge

· Economic considerations

· Legal position in other countries [must take international law into consideration and may consider foreign law]

· Ethical and moral issues

· Values under printing the constitution

· Other considerations  of public interest or public policy

· A delictual criterion: boni mores has nothing to do with what is socially, morally, ethically or religiously right or wrong but whether a form of conduct is delictually wrong. Not criminal law standard in delict we want compensation not to punish.
· An objective criterion:  [3 motivators to be considered]
· The role of the adjudicator: Schultz v Butt: the legal convictions of the community must be seen as the legal convictions of the legal policy makers of the community such as legislatures and judges. Judge does not forward his own viewpoint on right and wrong, ius dicere, non facere
· Subjective factors normally irrelevant: subjective factors such as the defendants mental disposition, knowledge and motive, normally does not play a role: malice may play a role in neighbour law. The fact that the wrongdoer actually knew or subjectively foresaw that the plaintiff might suffer damage is taken into consideration in determining wrongfulness.

· Practical application of the boni mores criterion:

· Infringement of interests as indication of wrongfulness: it is an indication of the wrongfulness = prima facie wrongfulness. 
· The factual infringement of an interest is provincially characterized as lawful. Thus conduct is wrongful if infringes subjective rights/ violates legal duty.
Existing legal norms and doctrines

· Boni mores test as supplementary criterion: the test is applied where the wrongfulness of the defendant’s conduct does not appear from the violation of an existing delictual norm or the lawfulness does not appear from a ground of justification.
·  It is also for the purposes of refinement.
·  S v Goliath: community’s conviction is that the ordinary human being does not consider the life of another person to be more important than his own. 

· Deneys Reitz v SACAWU: because of norms prevailing in democratic country, attorneys who act on behalf of unpopular clients should not be subjected to behaviour which may affect their willingness to represent such client. 
· An organized campaign against a targeted legal persona to pressurize it into changing its view was not to common good, was an undesirable force on the other’s right to free activity.
·  “When apparently permissible conduct impacts upon others, the assessment of unlawfulness is guided by the sense of fairness of the judiciary (in the wide sense) as the criterion- formulating arm of society. 
· The judiciary responds to the general sense of justice of the community, frequently displayed by expressions of public opinion, to which vent is given in accordance with sound public policy and good morals in the relevant sphere.”
· Fourways Mall v SACAWU: Applied for an urgent interdict and an interim interdict was granted. To make it an order there had to be a clear right, all other remedies should be exhausted and there should be an actual interference/ injury.
· Universiteit van Pretoria v Tommie Meyer Films: a subjectice right involves a dual relationship. Nature and character of subjective right leagely determined by character of object.

· Coronation Brick v Strachan Construction: in the eyes of the community the subjective knowledge of the defendant may be of importance in the objective investigation into the reasonableness of his conduct.
· Minister van Polisie v Ewels: wrongfulness in the case of an omission or the question as to the existence of a legal duty to act positively must be determined with reference to the legal convictions of the community (general boni mores test)

· Regal v African Superslate: criterion to determine a legal duty to act positively should be reasonableness and fairness. Owner of land may in principle do with his property what he wishes, his entitlements are restricted by the rights of neighbouring owners.

· Minister of Forestry v Quathlamba: wrongfulness: failure of property owner to control a fire that had already broken out in fact that the owner was in control of the property.

· Brooks v /minister of Safety and Security: to impose a duty on the police to take reasonable steps to ensure that persons did not act in a manner in which they rendered themselves unable to fulfill their obligations towards their own dependants would amount to imposition on the police of legal duties that go beyond their primary constitutional functions to prevent, combat and investigate crime, to maintain public order, to protect and secure the  inhabitants of the country and their property and to uphold and enforce the law.

· Wrongfulness as infringement of right:
·  Universiteit van Pretoria v Tommie Meyer Films (Edms) Bpk: fundamentally= wrongfulness consists of the infringement of a subjective right.
·  All legal subjects are holders of subjective rights. Dual relationship= holder has a right to something, right is enforceable against others: holder and object, holder and all other persons. 
· Subject-subject= holder of a right can uphold his powers over object against all other subjects, duty on other subjects not to infringe. 
· Every right has a correlative duty. Subject-object relationship= holder has power to use, enjoy and alienate object of his right. 
Nature of a subjective right largely determined by the nature of the object of the right. 5 classes of rights:

1. Real rights

2. Personality rights

3. Personal rights

4. Immaterial property rights

5. Personal immaterial property rights

· Before an individual interest is recognised: it must be of value and it must have such a measure of independence that it is possible to dispose of and enjoy it.

Requirements for an infringement of a subjective right:
· a subjective right is infringed when the relationship between the holder of a right and the object of the right has been infringed in a legally reprehensible manner. 
· Two requirements:
1. Defendant violates legal subject’s powers of use, enjoyment and disposal i.r.o. object: subject-object relationship has been disturbed

2. Violation not enough, use boni mores: the infringement complained of must have taken place in a legally reprehensible way.

· Wrongfulness as breach of a legal duty: sometimes, there is no clearly defined right. 
· Cases such as an omission/ pure economic loss: better to work with breach of a legal duty. Reason: otherwise burden on the community too heavy. 
· The question is asked whether the defendant had a legal duty to prevent the loss and with reference to the boni mores.

· Liability follows only if the omission was wrongful.
·  Wrongfulness occurs only where there was a legal duty on the defendant to act positively to prevent the harm and if he failed to comply with that duty.

Test to determine whether the omission was in conflict with the convictions of the community:

1) Prior conduct (the omissio per commissionem rule): Prima facie wrongfulness where person creates a new source of danger by prior conduct and fails to eliminate the danger which causes harm to another. Minister van Polisie v Ewels: different factors, inter alia prior positive conduct, may convince the community that there was a legal duty to act positively.
2) Control of dangerous object: it is a factor in determining whether there was a legal duty to prevent injury. Two relevant questions to be asked:

a. Was there actual control ?

b. Was there a legal duty on the defendant to take steps to prevent damage resulting from his omission to exercise proper control?

3) Rules of law: sometimes the law (common law or statute) places an obligation upon a person to perform certain act. 
· Common law obliges the owner of lower land to provide lateral support for his neighbour’s land. 
· The statute as a whole, its objectives and provisions must be considered. A flexible approach is followed: equitable and reasonable: determined with reference to the legal convictions of the community and legal policy.

4) Special relationship: eg. Contractual relationship, officer of the law and a prisoner, employer and his employee.
· Can not take account of special relationship only, in order to determine whether a legal duty exists, measure case against boni mores criterion.

5) Particular office: Macadamia Finance v De Wet: A person’s occupation, office he holds can place a legal duty upon him to act in a certain way towards the public or specific persons. 
· I establishing the duty one must rely o the boni mores as well as relevant laws.
6) Contractual undertaking for safety of third party

7) Creation of an impression that the third party interests will be protected

· Wrongfulness as a breach of a statutory duty: is prima facie wrongful: non-compliance with a statutory duty is an indication that violation of plaintiff’s interests took place wrongfully. 
· Patz v Greene: facts= a traded in vicinity of mining compound.
·  A applied for an interdict against B who ran a similar trade on claim land at the entrance of the compound. Basis of application: trading on claim land prohibited by statute.
·  On appeal= infringement of another’s goodwill is unlawful if it caused by conduct expressly prohibited by statute. 
· To prove wrongfulness plaintiff must prove:

· The relevant statutory measure provided the plaintiff with a private law remedy
· The plaintiff is a person for whose benefit and protection the statutory duty was imposed

· The nature of the harm and the manner in which it occurred as such as are contemplated by the enactment

· The defendant in fact transgressed the statutory provision

· There was a causal nexus between the transgression of the statutory provision and the harm

· Shabalala v Metrorail: facts= plaintiff robbed, shot and injured by unknown person/persons while on train.
·  sued the defendant for damages, alleging that the had a duty of care to endure his safety, defendant had failed in his duty by not employing sufficient security staff on platforms or trains to prevent attack.
·  In order for plaintiff to succeed, must prove the usual elements of liability. 
· Must prove breach of duty of care, negligence and that negligence was causally linked to harm suffered.
·  Even if it was assumed that defendant bore a duty of care, elements of negligence and causation can not be proved. 
· Provision of security staff would not necessarily have prevented attack on plaintiff.
· Grounds of justification: are special circumstances in which conduct that appears to be wrongful is rendered lawful: not unreasonable/ contra bonis mores. 
· When a ground of justification is present the plaintiff’s right does not extend so far that the defendant infringes it. Defendant has onus of proving existence of a ground of justification.
· Forms:

1. Private defence: the defendant defends himself against another’s actual or imminently threatening wrongful act in order to protect his own legitimate (legally recognised) interests or such interests of someone else. Requirements for attack:
1.1. The attack must consist of a human act: by way of an omission or commission

1.2. The attack must be wrongful: it must threaten or violate a legally protected interest without justification. One may not act in defence against a lawful attack: the test is objective: putative defence does not constitute private defence.
1.3. The attack must already have commenced or be imminently threatening, but must not have ceased. 

Requirements for the defence
1.4. The defence must be directed against the aggressor himself

1.5. The defence must be necessary to protect the threatened right: if there is less detrimental way to protect the right the act is wrongful

1.6. The act of defence must not be more harmful than is necessary to ward off attack: the defensive act must thus be reasonable = the value of the interests may differ, the interest need not be similar in character and the means of the defence need not be similar to those of the attacker. Ex parte die Minister van Polisie in re: S v Van Wyk: killing in defence of property is legitimate, even in the absence of danger to the body or life of the person is threatened.
2. Necessity: the defendant is placed in such a position by superior force that he is able to protect his interests or those of someone else only by reasonably violating the interests of an innocent third party. 
Guidelines:
2.1. The question is whether a state of necessity really exists: not whether it has been caused by a human action, animal or forces of nature. Can rely on necessity even if he himself created the state of necessity 

2.2. The existence of a state of necessity should be determined objectively: taking into account the circumstances which actually prevailed and the consequences which actually ensued. Do not take into account what the defendant believed to exist. The fact that the defendant was in a state of terror is irrelevant

2.3. The state of necessity must be present or imminent: it must not have ceased or expected in the future

2.4. The defendant ma protect the interests of others

2.5. Not only life or physical integrity, but other interest such as property may be protected

2.6. May not rely on necessity when he is legally bound to endure the danger
2.7. The interest that is sacrificed must not be more valuable than the interest that is protected: S v Goliath: an ordinary human being regards his own life as more important than that of another person

2.8. The act of necessity must be the only reasonable means of escaping danger

3. Provocation: 
· Is present when a defendant is provoked or incited by words or actions to cause harm to the plaintiff who provoked the defendant may forfeit compensation. 
Types:
3.1. Provocation in the case of physical assault: where provocative words preceded a physical attack, provocation is not a complete defence, even where the words were gravely insulting. But physical assault and counter-assault is a full defence. Requirements:

a. Provocative conduct must be of such a nature that a reaction to it by means of a physical assault is reasonable and excusable. Test is objective: would be an immediate and reasonable person in the position of the defendant acted have acted in the same way.
b. The conduct of provoked defendant must be an immediate and reasonable retaliation. Looked at objectively whether the retaliation was not out of proportion.

3.2. Provocation in cases of demotion and insult: same requirements

4. Consent:
· Where a person legally capable of expressing his will gives consent to injury or harm, the causing of such harm will be lawful. 
· Volenti non fit iniuria: the principle that the defendant is not liable where an injured person has consented to injury (specific harm) or the risk (harm) thereof. 
· Intent however is always wrongful and can not be excluded but contributory intent can cancel the defendant’s negligence.
·  Voluntary assumption of the risk in both forms, consent to injury and consent to the risk of injury constitute a complete defence that acts as a ground of justification excluding wrongfulness and thus delictual liability.
 Characteristics:

4.1. Consent to injury is a unilateral act: the consent need not necessarily be known to the defendant

4.2. Consent is a legal act which restricts the injured person’s rights: to qualify as a legal act the consent must be apparent or manifest

4.3. Consent must be given expressly or tacitly: incitement, encouragement and invitation to injure normally but not necessarily indicate that consent is present. Submission does not amount to consent

4.4. Consent may be given before the prejudicial conduct: approval after the act is seen as a pactum de non petendo

4.5. The prejudiced person himself must give consent

Requirements for legally valid consent:

a. Consent must be given freely or voluntarily

b. Person giving the consent must be capable of volition: does not mean he must have full capacity to act, but must be intellectually mature enough to appreciate the implication of his act, must not be mentally ill or under the influence of drugs hampering the functioning of his brain

c. Consenting person must have full knowledge of the extent of the prejudice: the plaintiff must comprehend and understand the nature and extent of the harm or risk.

d. Consenting party must realize or appreciate fully what the nature and extent of the harm will be
e. Person consenting must in fact subjectively consent to the prejudicial act

f. Consent must be permitted by the legal order, must not be contra bonos mores 
Pactum de non petendoin anticipando=
· A contractual undertaking not to institute an action against the actor (not to hold the actor liable). 
· The prejudiced person waives his action even though wrongfulness is not excluded.
·  Consent to bodily injury or consent to the risk of such injury is normally contra bonos mores unless the contrary is evident.

5. Statutory authority: 
· A person does not act wrongfully if he performs an act, which would otherwise have been wrongful, while exercising a statutory authority. 
· Two principles:

5.1. Statute must authorize the infringement of the particular interest concerned and depends on the legislature. 
5.1.1. Statute must be directory; permissive; circumscribed and localized

5.1.2. Does not necessarily entail infringement of private interests or

5.1.3. Entrusted to a public body acting in the publics interest

5.2. Conduct must not exceed the bounds of the authority conferred by the state

5.2.1. Must not be possible for defendant to exercise powers without infringing interests of plaintiff.(onus on defendant)
5.2.2. Conduct of defendant must have been reasonable. (onus on plaintiff)
6. Official capacity: 
· Certain public officials, eg. Law enforcement offers and judicial officers are obliged to perform certain acts. 
· Should they cause damage in the process, their conduct will be justified and they will not be held liable, unless they exceed their authority or acts unreasonably and therefore wrongfully ie. Acts with malice (intention)
7. Execution of an official command: 
· infringement of interests in carrying out a lawful command is not wrongful. 
· Wrongful command: S v Banda= the order must be issued from a person in a position of lawful authority. 
· There must be a duty on the accused to obey the order given. 
· The accused must have done no more harm than was necessary to carry put the order. 
· Two approaches:

a. Carrying out a wrongful order is always wrong
b. Obeying a wrongful order is not necessarily wrongful; it is only the execution of a manifestly or palpably wrongful order that is wrongful.

8. Power to discipline: common law:
· parents and persons in loco parentis have, by virtue of their authority over children, the power to administer punishment to them for purpose of education and correction.
·  Corporal punishment:
·  Prohibited by S 10 of the South African Schools Act 84 of 1996: parent may not delegate power to administer corporal punishment to someone in a public or private school. Purpose of punishment is correction, if punishment does not fulfill that requirement, it should not be exercised repeatedly.
Chapter 4: fault (and contributory fault)

· Fault is a general for delictual liability.
·  Fault has two forms: intention and negligence. 
· Fault refers to blameworthiness or reprehensible state of mind of someone who has acted wrongfully.
· Fault is a subjective element of delict: has to do with person’s attitude and disposition, but the test for negligence is objective.

· Fault can only be present where there is wrongfulness.
·  For the purposes of the actio legis Aquilia and the action for pain and suffering either intent or negligence suffices but for the purposes of the actio iniuriarum based on the infringement of personality (iniuria) intention is required, negligence will not suffice.

· Fault in the legal sense of the word does not necessarily coincide with moral or ethical blameworthiness.
·  The law determines its own peculiar standards for the existence of fault. 
· Thus the objective standard of care applied to determine negligence implies that legal blameworthiness can attach to a person who was mentally incapable of conforming to the standard of care required in a particular circumstance. 
· The discrepancy between moral and legal blameworthiness is due to the fact that the law of delict is not only with the moral quality of a person’s conduct but also with effective protection of the interests of the victims of wrongful conduct. 
· The law requires that the person concerned must at least have the mental and intellectual capacity to comprehend and avoid the danger in a particular situation. 
What do guilty people do?

· Deny- it wasn’t me

· Defect- turns the attention to someone else or compare

· Legalize- Henry VII made abortion legal to his own benefit

· Rationalize- in criminal law this is your defence, in delict used as a defence eg. self-defence or automatism

Accountability: 
· A person is accountable (culpa capax) if he has the necessary mental ability to distinguish between right and wrong and if he can also act in accordance with such appreciation at the time of the commission of the act.
·  Factor that may influence accountability:

1. Youth:
· infants (child under 7) = irrebuttable presumption: lacks capacity.  Impubes (child over 7, under 14): rebuttable presumption: culpa incapax. 
· Jones v Santam: a person is guilty of culpa if his conduct falls short of that of the standard of the diligens paterfamilias- a standard that is always objective and which varies only in regard to the exigencies arising in any particular circumstances.
·  The conduct of a child, in regard to negligence or culpa, is not measured in relation to any different standard to that ordinarily applicable, but there arises the necessity of determining whether that child is culpa capax, which involves an enquiry in relation to the capacity for culpa of the particular child. 
· If it be decided in any particular case that a child under puberty is old enough to have and does have the intelligence to appreciate a particular danger to be avoided, that he has knowledge of how to avoid it or of the precautions to be taken against it.

2. Mental disease or illness:
· Where, because of mental disease or illness, person cannot at a given moment distinguish between right and wrong, or where he can distinguish but can not act accordingly, he is culpa capax. 
· No fault, no liability.

3. Intoxication: 
· Persons who under the influence of liquor/ drugs may be culpa incapax, but mere consumption of liquor or use of drugs may in a given situation be a negligent act for which the defendant may be liable.

4. Provocation:
· Is present when a defendant is provoked or incited by words or actions to cause harm to the plaintiff who provoked the defendant may forfeit compensation.

Intent (subjective):
· A person acts intentionally if his will is directed at a result which he causes while conscious of the wrongfulness of his conduct.
·  Intention has two elements, namely direction of the will and consciousness of wrongfulness.
Direction of the will= 3 forms of intent:

1. Direct intent: (dolus directus) the wrongdoer actually desires a particular consequence of his conduct.

2. Indirect intent: (dolus indirectus) the wrongdoer directly intends one consequence of his conduct but at the same time has knowledge that that another consequence will unavoidably also occur.

3. Dolus eventualis: the wrongdoer, while not desiring a particular result, foresees the possibility that he may cause the result and reconciles himself to the fact. Whether the wrongdoer actually subjectively foresaw the possibility of the consequence.

Definite intent (dolus determinatus) the wrongdoers will directed at a result which he causes (kill Y)

Indefinite intent (dolus indeterminatus) the wrongdoers will directed at result he causes (a bomb)

Consciousness of wrongfulness: 
· It is insufficient to merely direct one’s will; one must also realise or foresee the possibility that one’s conduct is wrongful, i.e. contract to the law, infringement of a right.

Motive: 
· Indicates the reason for someones’ conduct, not to be confused with intent, which is willed conduct.
·  A person may act with intent even if he thinks he has a good motif. Motive is of evidentiary value because it may serve as proof of consciousness of wrongfulness.
·  Esterhuizen v Administrator Transvaal distinguishes between intent and motive.
Mistake:
· NPV suggests that any mistake with regard either to a relevant fact or to the law excludes intent. 
Negligence: 
· A person is blamed for an attitude or conduct of carelessness because; by giving insufficient attention to his actions he failed to adhere to the standard of care. L
· egally required of him. 
· TEST: objective= reasonable person/bonus paterfamilias: is a fictitious person. Not exceptionally gifted, careful, developed, neither underdeveloped not someone who recklessly takes chances of who has no prudence. 
· Reasonable person serves as legal personification of those qualities which the community expected from its members in their daily conduct. 
The defendant is negligent if a reasonable person in his position would have acted differently. 
Kruger v Coetzee: for the purposes of liability culpa arises if:
a) A diligens paterfamilias in the position of the defendant-

I. Would foresee the reasonable possibility of his conduct injuring another in his person or property and causing him patrimonial loss and

II. Would take reasonable steps to guard against such occurrence; and

b) The defendant failed to take such steps

· In S v Ngubane, appellate division held that intent and negligence may be present simultaneously. The intentional causing of harm to another person is contrary to the standard of care which the reasonable person would have exercised and that negligence is thus simultaneously present.

· In Weber v Santam, the court stated that there is only one abstract, objective criterion and that is the courts judgment of what is reasonable, because the court places itself in the position of the diligens paterfamilias. 
· In S v Van As, the court stated it was what a reasonable person would have done in the same situation with the same circumstances.

Children: 

· In Jones NO v Santam, the court implied that the criterion for the determination of negligence is always objective where in all situations the test of the reasonable person is applied. 
· To determine whether the child acted negligently, the question is whether the conduct of the child measures up to the standard of care of reasonable person, once established if child was negligent than must ascertain whether conduct must be imputed to the wrongdoer, thus all the subjective qualities of the child itself are taken into account.

· Criticism to approach: 
· 1st= the reasonable child is more acceptable than that of the reasonable person, because a child, even though he may be fully accountable, cannot realistically be measured against an adult standard. 
· 2nd= the court in Jones inquired into fault and then into accountability.
· In Weber v Santam held in Jones case did not materially depart from common law and confirmed the approach.

Experts:

· The reasonable expert is identical to the reasonable person in all respects, except that a reasonable measure of the relevant expertise is added. 
· In Van Wyk v Lewis, the general level of skill and diligence possessed and exercised at the time by the members of the branch of the profession to which the practitioner belongs. 
· Thus in this case it was held that the same expertise can not be expected from a general practitioner as from a specialist.
· The maxim imperitia culpae adnumeratur- means that ignorance or lack of skill is deemed to be negligence which is however misleading because our law does not accept mere ignorance to constitute negligence.

· A beginner pilot can not be compared to a pilot with 20 years experience- expertise are different within the specific field.

Test for negligence rests on two legs, namely the reasonable foreseeability and reasonable preventability of damage.

Foreseeability: 
· 2 approaches:

1. Abstract: must ask whether ham to others was in general reasonably foreseeable- do not look at a specific consequence (causation)

2. Concrete: a person’s conduct may only be described as negligent in regard to a specific consequence; therefore it is a prerequisite that a specific occurrence must be reasonably foreseeable. Thus: a wrongdoer is only negligent with reference to a specific consequence if that consequence and not merely damage in general was reasonably foreseeable. 

Preventability:

· The question is whether, in an instance of foreseeable damage, the defendant took adequate reasonable steps to prevent the materialisation of the damage.
·  4 factors:

1. Nature and extent of the risk
2. Seriousness of the damage

3. Relative importance and object of wrongdoer’s conduct (time and consequence that ensue)

4. Cost and difficulty of taking precautionary measures

· Negligence of conduct may only be evaluated in the light of all the relevant circumstances of a particular case.
·  Factors to consider when determining negligence:
1. Greater care required when one works with things which are inherently dangerous

2. Greater care where one deals with individuals who suffer from some disability/ incapacity

3. Doctrine of sudden emergency, requirements:

3.1. Imminent peril

3.2. The wrongdoer must not have caused it

3.3. Must not have acted in a grossly unreasonable manner

4. When person relies on the fact that another person will act in a reasonable way

5. The customs, usage and opinion of the community

6. If any specific statutory provisions apply

Negligence and duty of care:

· Duty of care is part of English law, sometimes court apply it, for which one must 1st establish whether the defendant owed the plaintiff a duty of care and than after whether there was a breach of his duty, if both questions are answered than negligence is present. 
· Duty of care was traditionally whether the reasonable person in the position of the defendant would have foreseen that his conduct might cause damage to the plaintiff. 
· But presently the issue is a policy based judgment where foreseeability plays no role as to whether interests should be protected against negligent conduct. 
· Breach of the duty of care is determined by the standard of care that the reasonable person would have exercised in order to prevent the damage.
Criticism: 
· forms part of English law not Roman-Dutch law

· Its unnecessary and a roundabout way to establish negligence

· Doctrine may confuse the test for wrongfulness (breach of legal duty) with the test for negligence.

Proof of negligence: 
· onus is on the plaintiff to prove on a preponderance of probabilities that the defendant was negligent.
·  Where there is a statutory presumption of negligence the onus rests on the defendant to rebut the presumption of negligence in order to escape liability.
·  Res ipsa loquitur= the facts speak for themselves, but does not create a presumption of negligence.
Wrongfulness and negligence:
· wrongfulness is determined by means of the criterion of objective reasonableness while the test for negligence is that of the (objective) factors:

1. Wrongfulness:
· reasonableness of the defendant’s conduct is determined by means of weighing up conflicting interests in the light of the legal convictions of the community (boni mores) while negligence: is a reasonable persons conduct  that is determined with reference to the reasonable foreseeability and preventability of damage
2. Wrongfulness:
· legal reprehensibility of conduct. 
· Negligence: determination of legal blameworthiness of defendant for wrongful conduct

3. Wrongfulness: 
· look at all the relevant facts and circumstances that are actually present. 
· Negligence: look at the position that the wrongdoer actually found himself in

4. Wrongfulness is determined on actual facts.
· Negligence is determined on the basis of probabilities
5. Determine wrongfulness before negligence

6. Test for wrongfulness is narrower than the test for negligence and is therefore led burdensome on the community.

Contributory fault:

· Refers to the conduct of the plaintiff and is primarily relevant in limiting the extent of the defendant’s liability (measuring both parties against reasonable person test).  The 
Common law:

1. Actio de pauperie: originated in the Twelve tables. 
· The prejudices person may claim damages from the owner of a domestic animal which has caused damage. Fault on the part of the owner not a requirement for liability. Requirements: set out in O’Callaghan v Chaplin
1.1  the defendant must be the owner of the animal when the damage was inflicted
1.2 the animal must be a domestic animal

1.3 the animal must act contra naturam sui generis (objectively seen: contrary to what may be expected of a decent well-behaved animal of its kind) when inflicting the damage

1.4 the prejudiced person or his property must be lawfully resent at the location when the damage is inflicted
2 Actio de pastu: an animal which caused loss by eating the plants.
· Requirements:

2.1 The defendant must be the owner of the animal when the damage is caused

2.2 The animal must cause damage by eating plants
2.3 The animal must act of its own volition when causing the damage 

Apportionment of Damages Act 34 of 1956: (S1)
· Reasonable person test for negligence that results in a reduction of damages once each parties degree of negligence is compared. 
· Act does not apply in cases of strict liability.
·  Burden of proof: The defendant, who raises the defence of contributory negligence, has to prove the defence on a balance of probabilities.
·  Characteristics for strict liability (liability without fault):

1. Fault is not required form liability in claims for compensation

2. Vis maior (act of god) and fault on the part of prejudiced person= defences

3. Strict liability where extraordinary increases in the risk of harm to the community

4. Compensation normally capped

5. Restricted to damage to life, limb and property

· Prior to the decision in Jones v Santam, the Appellate Division accepted that once the plaintiff’s degree of negligence had been established, it was unnecessary to inquire into the extent to which the defendant’s conduct had deviated from the standard of the reasonable person.
·  Therefore in South British Insurance the court established the plaintiff had been 40% negligent than the defendant was automatically 60% negligent.
·  However, in the Jones case a completely new approach determining the degree of fault by the plaintiff and negligent was followed.
·  Ie. The fact that the plaintiff was 30% negligent does not automatically mean the defendant was 70% negligent. Therefore each parties conduct must be measured separately against the standard of the reasonable person.
Calculation: 
· In General Accident Versekeringsmaatskappy v Uijs, the plaintiff was a passenger in a motor vehicle and sustained serious head injuries when the vehicle was involved in a collision. 
· The collision was entirely attributed by the driver however the court held that the plaintiff was guilty of contributory negligence because he deliberately failed in spite of being warned, to buckle up and that his damages should be reduced by 1/3rd.
Voluntary assumption of risk and contributory fault:

· Volenti non fit iniuria:
 the principle that the defendant is not liable where an injured person has consented to injury (specific harm) or the risk (harm) thereof.

3 Vicarious liability: 
· the strict liability of one person for a delict of another. There must be a particular relationship between the 2 persons
·  3 forms:

3.1 Employer-employee: there must be an employer- employee relationship at the time when the delict was committed.
· The employee must commit a delict. The employee must act within the scope of his employment when the delict is committed. (not a contract of mandate)
3.2 Principal- agent: an agent (someone who is authorised to perform a legal act) acting in the execution of his authority commits a delict; his principal is liable for damages. 
· There must be principal-agent relationship when the delict is committed. The agent must commit a delict. 
· The agent must act within the scope of his authority when the delict is committed. 

3.3 Motor car owner- motor car driver: a motor car owner allows someone else (not his employee) to drive his car and the driver negligently causes an accident, the owner is liable for damages. 
· The owner must request the driver to drive the vehicle or supervise the driving. The vehicle must be driven in the interest of the owner and the owner must retain a right (power) of control over the manner in which the vehicle is driven.

Chapter 5: causation

· Causation is a nexus between an act and damage. Damage must be caused by a damage-causing event. Whether there is a causal nexus is a question of fact.
Factual causation:
· a single act can give rise to various harmful events, test for factual causation does not contain normative element.  
· The condition sine qua non theory: an act is the cause of a result if the act can not be thought away without the result disappearing simultaneously. 
· The SCA: most intelligible way to explain existence of causal link.
·  Criticism= 
· 1. Clumsy thought process, results in circular logic.
·  2. Fails in cases of cumulative causation. 
· 3. Not a test, ex post facto way of expressing predetermined causal nexus.
·  Formulation of theory found in International Shipping Co (Pty) Ltd v Bentley. 
·  For an omission: the court has to determine what the alleged wrongdoer could have done in the circumstances to prevent the relevant consequences. 
· Only if the defendant could have done something positive is there a question of a legal duty and reasonable conduct. 
· Carmichelle case. 
Legal causation: 
· limitation of endless chain of harmful events necessary cause in most instances harm clearly falls within limits of wrongdoers liability. 
· Most deal with legal causation when investigating wrongfulness and fault.
·  Arises when determining which harmful consequences actually caused by the wrongdoers wrongful, culpable act he should be held liable for. 
· The current approach in the courts to legal causation was set out in S v Mokgethi: there is no single and general criterion for legal causation which is applicable in all circumstances=
·  flexible approach: 
· the basic question is whether there is a close enough relationship between the wrongdoer’s conduct and its consequence for such consequence to be imputed to the wrongdoer in view of policy considerations based on reasonableness, fairness and justice.
·  Theories for determination of legal causation:

1. Flexible approach

2. Adequate (causation) approach

3. Direct consequences

4. Theory of fault

5. Reasonable foreseeability criterion

· Theoretically, very complicated in practice: usually sufficient for purposes of factual causation if a defendant has in any way contributed to the damage sustained by the plaintiff. 
· For causation unnecessary that his conduct should be the only cause or main cause, or a direct cause of damage. 
· Theories on legal causation should be regarded as pointers/ criteria reflecting legal policy (legislation) and legal convictions (courts) as to when damage should be imputed to a person. 
· Theories of legal causation are at the service of the imputabilty question and not vice versa.
· Damage is imputable when, depending on the circumstances, it is a direct consequence of the conduct, or reasonably foreseeable, or if it is in an adequate relationship to the conduct, or for a combination of such reasons or simply for reasons of legal policy.

Novus actus interveniens (new event):
· it is an independent event which after the wrongdoer’s act has been concluded, either caused or contributed to the consequence concerned.
·  Completely eliminates the causal nexus (no liability on the wrongdoer) or influences the result to such an extent that the result should no longer be imputed to the actor (limits liability).
·  In the instance, no factual chain, no liability and in 2nd instance novus actus limits liability, plays an important role in legal causation.
·  Test: flexible approach: 
· whether the novus actus between the defendant’s conduct and the relevant consequence has been such that the consequence can not be imputed to the defendant on the basis of policy, reasonability, fairness and justice. 
· Egg-skull cases (talem qualem rule): the plaintiff, because of physical, psychological or financial weakness, suffers more serious injury or loss as a result of the wrongdoer’s conduct than would have been the case if he had not suffered from such weakness. 
· Test: basic question is whether, in light of all the circumstances of the case amongst the egg-skull situation, the damage should reasonably be imputed to the defendant.
mCubed International (Pty) Ltd v Singer 2009 4 SA 471 (SCA):

Parties: -appellant:  mCubed international (Pty) Ltd & others


-respondent: Singh &others

Facts: 
· The respondents were trustees of a family trust. the trust entered into an investment contract with the second appellant.
·  In terms of the agreement, the trust made an investment of R10 million, which  would be converted to US dollars and invest in an offshore trust. 
· It emerged that due to exchange control regulations, all the elements of the offshore investment structure proposed could not be lawfully implemented. 
· Consequently, in June 2005 the trust terminated the investment agreement.
·  It demanded repayment of the R10 million invested, together with payment of lost interest and professional fees incurred. 
· But later decided to claim the proceeds of the investment instead.
· That amounted to only R6 115 071,74 the trust thus suffered a capital loss of R3 884 958,26.

Legal questions:

1. Can mCubed be held liable on the basis of the misrepresentation 

2. Was such misrepresentation made fraudulently or negligently?

3. Did the misrepresentation cause both factual and legal causation in order to claim damages?

Court judgment: 

· The misrepresentation relied upon by the trust was the misrepresentation that the investment scheme was capable of lawful implementation. 
· Thus the misrepresentation relied upon by the trust in support of its main claim was established. The misrepresentation was made negligently by the investment company.

· However, the trust had not satisfied the requirement of factual or legal causation.
·  The losses sustained by the trust were attributable to the unpredicted strengthening of the rand against the US dollar, in that no expert could have predicted such event occurred and therefore respondent would have invested in the same way even with another company, had it not invested with mCubed. The loss was, therefore, too remote in order to bring a casual link between the two events.

Court decision/ ruled:

· Appeal to be held with cost thus plaintiffs claims were dismissed with cost.
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