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LAW OF DELICT
1. Define a delict

The act of a person which in a wrongful and culpable way causes loss/damage

2. List the 5 elements of a delict

· Act

· Wrongfulness

· Fault

· Causation

· Damage

3. Name the most important delictual remedies available, and briefly indicate what are the differences between them

I. Actio legis Aquiliae: Claim damages for wrongful and culpable causing of patrimonial damage
II. Actio iniuriarum: Claim satisfaction for wrongful and intentional injury to personality.
III. Action for pain and suffering: Claim compensation for wrongful and culpable impairment of bodily or physical-mental integrity.

4. Write brief notes on the differences/ similarities between a delict and a breach of contract
Seems the same, but a breach of contract is only constituted by the non-fulfilment by a contractual party of a personal right or an obligation to perform. 

Thus, the remedies are primarily directed at enforcement, fulfilment or execution of the contract. 
Delictual remedies are directed at damages and not fulfilment. 
Law of contract provides specific rules/remedies for breach of contract that are not applicable to a delict. 

Delict=breach of duty imposed by law. 
Breach of contract is the breach of  a duty voluntarily assumed.
5. Write brief notes on the differences/ similarities between a delict and a crime
Distinction between private and public law. 

Protection of  individual interests (delict) vs protection of  public interest (Crime)
Delictual remedies are compensationary, while criminal sanctions are of a penal nature, to punish criminal for transgression against public interest. 

Each delict is not necessarily a crime and vice versa.
6. Explain in 4 or 5 sentences how Chpt. 2 of the Constitution may influence the law of delict

The Constitution is the supreme law of RSA. Chapter2 (BOR) is applicable to all law, incl Delict.

Vertical & horizontal application of Const can take place directly or indirectly.

Fundamental rights in terms of the Law of Delict:

· Right to property

· Right to life

· Right to freedom and security of person

· Right to privacy

· Right to human dignity

· Right to equality

· Right to freedom of expression

· Right to freedom of religion, belief, opinion

· Right to assembly, demonstration, picket, petition

· Right to freedom of association

· Right to freedom of trade, occupation, profession

Not every delict is necessarily a constitutional wrong.
Constitutional  remedies are aimed at affirming/enforcing/protecting/vindicating fundamental rights and deterring future violations of Ch2.
Write brief notes on the indirect application of the BOR to the law of delict (5) 

Indirect application is implemented/applicable eg to open-ended/flexible delictual principles, namely:

· Boni mores test for wrongfulness

· Imputability test for legal causation

· Reasonable person test for negligence

· Policy consideration eg reasonableness, fairness and justice

The act

7. Define an act

Conduct is prerequisite for delictual liability.

Conduct is a voluntary human act or omission.
8. Enumerate the requirements of an act and apply them to practical factual examples

· Where a human uses an animal as an instrument to a commission a delict, a human act is still present.
· A juristic person acts through its organs: an act performed by or at the order if or with the permission of a director, official or servant of a juristic person in the exercise of his duties or functions in advancing or attempting to advance the interests if the juristic person, is deemed to have been performed by the juristic person.
· Voluntariness implies that the person is question has the mental ability sufficiently to control his muscular movements.
· Voluntariness does not mean that a person must have willed or desired his conduct.

9. Explain the requirements of the defences of automatism and apply them to practical factual examples

· This defence suggests that the person acted mechanically.

· The following conditions may cause a person to act involuntary in hat they render him incapable of controlling his bodily movements: 
· absolute compulsion (vis absoluta- exerted by human agency or through forces of nature), 
· sleep, 
· unconsciousness, 
· a fainting fit, 
· a epileptic fit, 
· serious intoxication, 
· a blackout, 
· reflex movements, 
· strong emotional pressure, 
· mental disease, 
· hypnosis
·  a heart attack and certain other conditions. Relative compulsion ( vis compulsive- no choice)
· The defence of automatism will not succeed if the defendant intentionally created the situation in which he acts involuntarily in order to harm others.

· The defendant will not be able to successfully rely of the defence of automatism where he was negligent with regard to his automatic conduct- where the reasonable man would have foreseen the possibility of him causing harm while in a state if automatism.

· Where the automatism is not a consequence of mental illness the onus is on the plaintiff to prove that the defendant acted voluntarily and therefore not mechanically

· If a defendant raises automatism resulting fro mental illness, the defendant will probably bear the onus to prove the absence of such conduct
· Automatism does not mean that there is no voluntary conduct whatsoever by the defendant which caused the damage, but only that the conduct in question was not voluntary.

10. Briefly explain the difference between a commission and an omission
· Liability for an omission is generally more restricted than liability for a commission.
· Commission is an act performed while an omission is a failure to perform a certain act.
· The law is hesitant to find that there was a legal duty on someone to act positively and so to prevent damage to another.
· Omission is a failure to take any positive step whatsoever to prevent damage to other people.
Wrongfulness

11. Describe the 2 steps involved in an inquiry into wrongfulness

Dual investigation:

· Whether a legally recognised individual interest has in fact been encroached upon- the act must have caused a harmful result.

· Legal norms must be used to determine whether such prejudice occurred in a legally reprehensible or unreasonable manner.

Individual interest: an individual interest which is protected by law.
.

12. Explain the relationship between wrongfulness and a harmful result, and apply this knowledge to factual examples

An act is only delictually wrongful if it has as its consequence the factual infringement of an individual interest.
In delict, the wrongfulness of an act is always determined with reference to its consequence.

An act and its consequence are always separated by time and space.
If one keeps in mind that the act and its consequences are separated in time and space, it is unnecessary to employ the nascituris fiction in order to grant a delictual action to a child who is born with defects resulting from pre-natal injuries
13. Explain what is meant by the legal convictions of the community (boni mores)
The bones mores test is an objective test based on the criterion of reasonableness. 
The basic question is whether according to the legal convictions of the community and in the light of all the circumstances of the case, the defendant infringed the interests of the plaintiff in a reasonable or unreasonable manner.

14. Name and explain 3 characteristics of the boni mores test for wrongfulness
· The balancing of interests: entails the ex post facto weighing up of the interests which the defendant promoted by his act and those which he infringed.

Factors influencing the balancing of interests-: 
1)
the nature and extent of the harm of the foreseeable or foreseen loss; 
2)   the possible value to the defendant or to society of the harmful conduct; 
3)   the cost and effort of steps which could have been taken to prevent the loss; 
4)   the degree of probability of the success of preventative measures; 
5)   the nature of the relationship between the parties; 
6)   the motive of the defendant and the knowledge on his part that his conduct would have caused harm;
7)  economic considerations; 
8)  the legal position in other countries; 
9)  ethical and  moral issues; all well as other consideration of public interest or public policy.
The legal convictions of the community must now incorporate the constitutional values and norms and give effect to them

· A delictual criterion: in applying the boni mores criterion in the law of delict, we are not concerned with what the community regards as socially, morally, ethically or religiously right or wrong, but whether the community regards a particular act or form of conduct as delictually wrongful.

· An objective criterion: “the legal convictions of the community “must be seen as the legal convictions of the legal policy makers of the community, such as the legislature and judges.
15. Write brief notes on the role of subjective factors in the determination of wrongfulness
Subjective factors DO NOT play a role in determining wrongfulness

In exceptional circumstances. Such as “malice”, subjective factors do play a part in determining wrongfulness.

Malice is the improper motive of the defendant; it will render his apparently reasonable conduct wrongful. The fact that the defendant actually knew, or subjectively foresaw that the plaintiff would suffer damages as a result of his conduct, is taken into consideration in determining wrongfulness 

Intent as a form of fault is a technical legal concept with particular requirements. Improper motive is a general concept suggesting merely a reprehensible purpose or objective on the part of the defendant. Intent may be present even in the absence of improper motive.

16. discuss, with reference to examples, the ways in which the boni mores can be applied in practice
The practical application of the boni mores criterion 

· The fact of an actual infringement is already an indication of, or pointer to, the wrongfulness.

· Practical applications of the general criterion of reasonableness

· Conduct is in conflict with the legal convictions of the community- wrongful- if it infringes a subjective right or violates a legal duty.

· There are 2 main ways in which the general boni mores or reasonableness criterion is applied as a supplementary test for wrongfulness: 

· in novel case where there is no clear legal norm or ground or justification involved; and 
· for purposes of refinement, especially in assessing wrongfulness in boarder line cases 

· If case law is silent of the liability or wrongfulness if a specific conduct, the general criterion is applied, and there is room in practise for the application of general criteria, including the doctrine of subjective rights.

· The reasonable person therefore embodies or represents the legal convictions of the community.

· In cases of necessity the defendant infringes the interests of an innocent third party in order to protect his own interest. The requirement of necessity, namely that the interest infringed should in general not be greater (or more valuable) than the interest protected. S v Goliath
17. explain the concept “subjective right”
Universiteit van Pretoria v Tommie Meyer films (Edms) Bpk the court accepted the doctrine of subjective rights- 
wrongfulness consists of the infringement of a subjective right.

The holder of a subjective right has a right to something enforceable against other people.
18. describe how it is ascertained whether a subjective right has been infringed, and apply this knowledge to practical examples 
· There is a dual relationship that characterises every right- 

· Subject-object relationship: there is a relationship between the holder of the right (the legal subject) and the particular object of the right (the legal object); 
· The subject-subject relationship: relationship between the holder of the right and all other persons (legal subjects) 

· The holding of a right confers power to use, enjoy and alienate the object of his right. The content and extent of these powers are determined and regulated by the rules and norms of the law

· The nature of a subjective right: is determined by the nature of the particular object of the right. Rights are categorised and named with reference to the different types of legal objects to which the rights relate

· Because a subjective right has not yet been identified in every instance where damage is caused, it is expedient to determine wrongfulness in those cases by inquiring whether a legal duty has not been complied with, rather than trying to determine whether a right has been infringed

· Real rights- things e.g. a car, a pen

· Personality rights- aspects of personality e.g. physical integrity, hour

· Personal rights- acts and performances e.g. delivery of a thing

· Immaterial property rights- immaterial e.g. poem, work of art 

· Personal immaterial property rights- personal immaterial property e.g. Earning capacity, creditworthiness

· Absolute rights can be enforced against all people. Whereas relative rights are enforceable against a particular person or persons

· The existing subjective rights are not restricted.

Subjective rights arise when the law recognises existing individual interests as being worthy of protection

 2 conditions must be met before the courts will recognise an individual interest as a legal object in terms of the doctrine of subjective rights:

1) It must have value to the holder of that right
2) It must have a measure of independence that it is possible to dispose of it and to enjoy it   

19. explain the relationship between legal duties and wrongfulness
In cases of liability for an omission or from the causing of pure economic loss, wrongfulness is normally determined not by asking whether the plaintiffs subjective right has been infringed, but rather by asking whether the defendant had a legal duty to prevent the loss.
20. explain the relationship between boni mores and the breach of legal duty
According to the boni mores criterion there is neither a general duty to prevent loss to others through positive conduct, nor a general duty to prevent pure economic loss.
The test for wrongfulness where breach of a legal duty is involved, is in principle clearly the same as he question whether a subjective right has been infringed: it still involves a determination of the objective reasonableness of the conduct of the person who acted in light if the prejudice he caused to another person
The enquiry into the existence of a legal duty and its breach is very different from the enquiries into the so-called policy based and fact based notions of a duty of care. The question of a defendants fault or negligence is not an issue.
21. explain the principles according to which it is determined whether an omission is wrongful or not, and apply them to sets of facts
As a general rule a person does not act wrongfully for the purposes of delict if he omits to prevent harm to another person.

Liability follows only if the omission was in fact wrongful; and this will be the cases only if in the particular circumstances a legal duty rested on the defendant to act positively to prevent harm from occurring, and he failed to comply with that duty

The question whether such a duty existed is answered with reference to the flexible criterion of the legal convictions of the community and legal policy ( Van Eeden case)

22. explain the factors which may be taken into account during the determination of the wrongfulness of an omission, and apply this knowledge to factual situations 
Objective test- all relevant circumstances of the particular case must be taken into account. 
1) Prior conduct: a person acts prima facie wrongful when he created a new source of danger by means of a positive conduct and consequently fails to eliminate that danger (omissio)  , with the result that harm is caused to another person.

2) Prior conduct is not necessarily a prerequisite for the existence of such a legal duty. In 1912- 1957 it was viewed that prior conduct was an indispensable requirement of liability for omission as a result of Halliwell v Johannesburg Municipal Council case. It was however reject by Steyn JA in a minority decision in Silva’s fishing Corporation (pty) Ltd v Maweza and later accepted the Appellate division in Regal v African Superslate (pty) Ltd and eventual expressed in Minister van Polisie v Ewels
3) Control of a dangerous object: 2 questions- whether there was actual control and whether, in light of such control, a legal duty rested on the defendant to take steps to prevent damage resulting from his or her omission to exercise proper control.

4) Rules of law: in certain instances the law places an obligation upon a person to perform certain acts. A flexible approach is followed- the question must still be asked whether it is equitable and reasonable to award the plaintiff a claim for damages or not in the view of the non-compliance with a legal provision. The conduct will ne wrongful, not due to the non-compliance with the statutory legal duty per se, but rather because it is reasonable in the circumstances to compensate the plaintiff for the infringement of his right.


5) A special relationship between the parties: the existence of a contractual relationship may indicate such a legal duty.. To determine whether a legal duty to prevent damage exists, each case must be measured against the boni mores criterion in the light of all the circumstances, including the special relationship between the parties.

6) A particular office: the office held by a person sometimes places a legal duty upon him to act in a certain manner towards the public or specific persons

7) A contractual undertaking for the safety of a third party: where A enters into a contract with B to take steps to ensure the safety of C, and A then fails to take those steps and C suffers damages as a result. The legal duty is violated and A acts wrongfully in relation to C.

8)Creation of the impression that the interests of a third party will be protected:  where one party acts in a reasonable reliance on the impression created by another party that the latter will protect the person or property of the former, a legal duty rests upon the party creating the impression to prevent prejudice to the party acting in reliance on that impression.

9) Interplay of factors: the duty of a policeman to prevent the assault on the plaintiff in Minister van Polisie v Ewels may be deduced from the statutory duty to prevent crime, from the special relationship between the policeman and citizen, as well as from the public office occupied by the policeman

10) The general wrongfulness criterion:  the determination of the reasonableness of the defendant’s failure to act in view of all the circumstances of the case. By means of the boni mores test a balancing process must take place between, on the one hand, the interests of the defendant and, on the other hand, the interests of the plaintiff.

23. write brief notes on the determination of the delictual wrongfulness of a non-compliance with a statutory duty
· The causing of damage by means of conduct in breach a statutory duty is prima facie wrongful. The violation of a norm does not in itself constitute wrongfulness; rather it is the infringement of the interests of the plaintiff in a legally reprehensible manner that constitutes wrongfulness.

· In order to constitute wrongfulness in these circumstances the plaintiff must prove the following
1. that the relevant statutory measure provided the plaintiff with a private law remedy

2. that the plaintiff is a person for whose benefit and protection the statutory duty was imposed
3. that the nature if the harm and the manner in which it occurred are such as are contemplated by the enactment 

4. that the defendant in fact transgressed the statutory provision

5. that there was a casual nexus between the transgression of the statutory provision and the harm

24. briefly describe the concept of a ground of justification with reference to an example
Grounds of Justification Is a special circumstance in which conduct that appears to be wrongful is rendered lawful. The violation of interest is therefore not unreasonable or contra bones mores.

Practical expression of the boni mores or reasonableness criterion with reference to typical factual circumstances that occur in practice. 

Whether the actor’s violation of an individual interest was reasonable in the particular circumstances and therefore lawful.

Eg Private defence
25. briefly indicate the connection between grounds of justification and the boni mores (legal convictions of the community)
Because grounds of justification such as defence, consent and necessity are merely embodiments of the legal convictions of the community, the existing grounds of justification do not constitute a numerus clausus.

The defendant was exercising his own “right” or “power”; he acted within the confines of his own right.
Onus to prove the existence of a ground of justification rests on the defendant 

26. describe private defence with reference to an example
Private defence: 

· Is present where the defendant directs his actions against another person’s actual or imminently threatening wrongful act in order to protect his own legitimate interests or such interests of someone else.

· Both the attack and the defensive conduct must meet certain requirements for defence to be applicable.

· Requirements for the attack:

1)  The attack must consist of a human act

· may consist of either commissio or omission

2) The attack must be wrongful; in other words it must threaten or violate a legally protected interest without justification

· The courts have recognised defence as aground of justification against attacks on the following interests; life, bodily integrity, honour and property or possessions. 

The test is objective.

· Putative or imagined defence does not constitute private defence; reasonable grounds for private defence must exist objectively.

· An objective test deals with the facts as they appear ex post facto

3) The attack must already have commenced or be imminently threatening, but must not yet have ceased- 

· where an attack is imminently threatening, one may act in defence even before the attack commences with the intention of preventing the attack from taking place

· The following 2 considerations ARE NOT requirements for defence: 

· Fault on the part of the aggressor is not a requirement- one may act in defence even against someone who is incapable of having a blameworthy state of mind (who can act wrongfully but not culpably)

· It is not a requirement that the attack must be directed at the defender- where the 3rd party consents to the attack one cannot legally act in his defence because in such circumstances the attack against him is not wrongful 

27. name the requirements for private defence and apply them to a given set of facts 
1) The defence must be directed at the aggressor himself

2) The defence must be necessary to protect the threatened right

·  the act of defence must be the only reasonable alternative to protect the threatened interest

3) The act of defence must not be more harmful than is necessary to ward of the attack- 

· The threatened interest and the interest infringed in the process of defence need not be of equal value, nor do the means employed by the defendant need to be similar to those of the attacker. 

· Extreme imbalance is unacceptable. In the case if extreme imbalance the fact that the attacker steps outside the bounds of the law is therefore insufficient to render the defensive act lawful

· The following criterion may serve as points of departure for assessing the reasonableness or otherwise of an act of defence:

· The value of the interests may differ

·  The interests need not be similar in character

· The means of defence employed by the defender need not be similar to those of the attacker

· The surrounding circumstances will therefore be of decisive importance

28. define necessity
· A state of necessity exists when the defendant is placed in such a position by superior force that he is able to protect his interests (or those of someone else’s ) only by reasonably violating the interests of an innocent 3rd part

29. differentiate between defence and necessity
Private defence Is present where the defendant directs his actions against another person’s actual or imminently threatening wrongful act in order to protect his own legitimate interests or such interests of someone else.
· A state of necessity exists when the defendant is placed in such a position by superior force that he is able to protect his interests (or those of someone else’s ) only by reasonably violating the interests of an innocent 3rd part

30. name, and apply to factual situations, the guidelines for a successful reliance on necessity
a) The question at issue is whether a state of necessity really exists, not whether it has been caused by human action, animals or forces of nature

· Every act committed out of necessity is lawful, irrespective of whether it was caused by the defendant or not, but damaged caused thereby may still be actionable because it is (factually and legally) casually connected to a preceding wrongful act.

b) A state of necessity must be determined objectively- should take into consideration the circumstances which actually prevailed and the circumstance which actually ensued (the fact that the appellant subjectively believed that a state of necessity existed, does not mean that it existed in fact)

c) The state of necessity must be present or imminent

d) The defendant need not only protect his own interests, but may also protect the interests of others

Not only physical integrity, but other interests such as property, may be protected out of necessity – negotiorum gestio is present where a person attends to the interests of another without the latter’s permission.
e) A person may not rely on necessity where he is legally compelled to endure the danger.

f) In general, the interest that is sacrificed must not be more valuable than the interest that is protected. The defendant must not cause more harm than is necessary, the principle of commensurability (proportionality) therefore applies in the case of necessity

g) Whether necessity may ever justify homicide

· Following English law, our law initially answered in the negative (R v Dudley and Stephens)

· S v Goliath the appellate division held by implication that homicide may be justified by necessity.

· “it is generally accepted, even by moralists, that an ordinary human being regards his own life as more important than that of another person” 

· The law recognises the conviction of the community that a person’s own life is more important to him than the life of another. Therefore compulsion may justify homicide

· Minority judgement in Goliath case was that necessity could not justify the killing of an innocent person, it could however exclude fault.

h) The act of necessity must be the only reasonably possible means of escaping the danger

· The concept of impossibility may play a role in excluding liability when applied to different elements of delict. Therefore impossibility is not necessarily a ground of justification that excludes wrongfulness 
31. discuss the importance of S v Goliath for the law regarding necessity
S v Goliath the appellate division held by implication that homicide may be justified by necessity.

Minority judgement in Goliath case was that necessity could not justify the killing of an innocent person, it could however exclude fault.
32. define provocation
Provocation is present when a defendant is provoked or incited by words or actions to cause harm to the plaintiff. The plaintiff who provoked the defendant, may have to forfeit any compensation for injury to personality caused b the defendants conduct

33. take a point of view on the correct legal basis for the defence of provocation
There is no unanimity regarding the correct legal basis for the defence of provocation: whether provocation constitutes a ground excluding fault or whether it merely serves to mitigate the damages recoverable by the plaintiff. Preferred view is that provocation is a ground of justification that renders the defendants conduct lawful (assessed objectively) 

34. distinguish between provocation and private defence
Provocation must be distinguished from private defence- one acts in defence in order to avert an attack that is imminent or has already commenced. Conduct as a result of provocation, on the other hand, takes place immediately after the provocative conduct as already terminated it is, in other words an act of revenge, in contrast with an act of defence.

35. discuss the requirements for provocation in the case of physical assault, defamation and insult
· Provocation in the case of physical assault: where he provocation takes the form of a physical assault, such provocation may very well serve as a ground of justification for a subsequent counter-assault of a physical nature

· provocation may serve as a complete defence against an action based on assault, provided that 2 requirements are met:

1) The provocative conduct must be of such a nature that a reaction to it by means of a physical assault is reasonable, and accordingly excusable. The question is whether, viewed objectively, the reasonable person in the position of the defendant would have acted as the defendant did in light of the provocation

2) The conduct of the provoked defendant must be an immediate and reasonable retaliation against the body of the plaintiff. It must also be reasonable- the physical assault by the second person is not out of proportion in its nature and degree to the assault by the first aggressor

· Provocation is cases of defamation and insult: defamatory or insulting allegations made during an argument in reaction to provocative conduct, may be justified in certain circumstances. The requirements for provocation as a defence in the case of bodily integrity apply here.

36. explain the principle of Compensation

· The general compensatory function of the law of delict implies that there must be some loss or damage for which the law makes compensation available. 
There are two forms of compensation, namely
· Compensation for damages: “damages” is a monetary equivalent of damage awarded to a person with the object of elimination as fully as possible his past as well as future patrimonial and, where applicable, non-patrimonial damage
· Satisfaction: implies the reparation of damage in the form of injury to personality by inter alia effecting retribution for the wrong suffered by the plaintiff and by satisfying the plaintiffs and/or community’s sense of justice
37. distinguish briefly, with reference to examples, between the following concepts
· consent to injury

· consent to the risk of injury
· volenti non fit injury
· voluntary assumption of risk
· contributory negligence and contributory intent
· In the case of consent to injury, the injured party consents to specific harm
· In the case of consent to the risk of injury, the injured party consents to the risk of harm caused by the defendants conduct
· Terminology the maxim Volenti non fit iniuria, volenti, is used as a common concept to describe both forms of consent. Volenti non fit iniuria may thus mean either consent to injury, or consent to the risk of injury. 
· The expression “voluntary” assumption of risk” is sometimes used to imply consent to the risk of injury (a ground of justification) and sometimes to refer to contributory intent (a ground excluding fault or culpability). A distinction must be made between contributory negligence and consent and contributory intent. 
· Voluntary assumption of risk” in both its forms constitutes a complete defence excluding delictual liability: consent excludes wrongfulness; contributory intent cancels out the defendant’s negligence. Contributory negligence on the other hand, is not a complete defence. The claim of a plaintiff  who is guilt of contributory negligence may, however, be reduced by the court in accordance with the degree of negligence
· Whether wrongfulness was excluded because of the consent of the injured, or whether the negligence of a defendant was cancelled by the plaintiff’s intention (contributory intent) or whether, although the plaintiff neither consented nor had contributory intent, he was in fact contributorily negligent in respect of his damage because he acted in a manner different from that of the reasonable person

38. name the characteristics and requirements for valid consent and apply them to given set of facts
· Characteristics of consent as a ground of justification: 
· Consent to injury is a unilateral act. The consent need not necessarily be made known to the defendant. It may be unilaterally revoked by the consenting party at any stage preceding the defendants conduct. The defendant acts wrongfully if he proceeds to cause harm despite revocation of consent.

· Consent is a legal act that restricts the injured person’s rights. The consent must be apparent, or manifest

· Consent may be given either expressly or tacitly. Incitement, encouragement and invitation to injure normally, but not necessarily indicate that consent is present. Mere acquiescence (submission) does not necessarily amount to consent. Neither does the knowledge that prejudice will ensue in itself constitute consent

· Consent must be given before the prejudicial conduct; approval given after act is not consent but may amount to an undertaking not to institute an action against the defendant (a pactum de non petendo)
· The prejudiced person himself must consent.

· Whether consent is present, depends on the facts of the case
· Requirements for valid consent:
1) Consent must be given freely or voluntarily

2) The person giving consent must be capable of violation- he must be mature enough to appreciate the implications of his acts

3) The consenting person must have full knowledge of the extent of the (possible) prejudice- the consenting person must have full knowledge of the nature and extent of the risks in order to consent to such risk. There must be informed consent

·  Castell v De Greef a reasonable doctor test: the court has to be led by medical evidence on what a reasonable doctor would have told the patient in the circumstances. In an appeal to the full bench Ackermann J differed from this view- he preferred the reasonable patient test whereby the doctor’s duty to inform is to be established with reference to the needs and expectations of the particular patient rather than the insight of the medical profession.  “ for the patients consent to constitute a justification that excludes wrongfulness of medical treatment and its consequence, the doctor is obliged to warn a patient so consenting if a material risk inherent in the proposed treatment; a risk being material if, in the circumstances of the particular case a reasonable person in the patients position if warned of the risk, would be likely to attach significance to it; or the medical practitioner is or should be reasonably aware that the particular patient, if warned of the risk, would be likely to attach significance to it”
4) The consenting party must realise or appreciate fully what the nature and extent of the harm will be

5) The person consenting must in fact subjectively consent to the prejudicial act

6) The consent must be permitted by legal order; the consent must not be contra bonos mores. Consent to bodily injury or consent to the risk of such injury is normally contra bonos mores unless the contrary is evident

· Boshoff v Boshoff the plaintiff was struck on his head by the plaintiff’s racket during a squash game resulting in injury to his eye. The court rejected his claim for damages on the ground that he had consented to the risk of injury and that the consent was not contra bonos mores

7) The impairment must fall within the lines of consent

39. briefly discuss a pactum de non petendo
The pactum de non petendo in anticipando
Is a contractual undertaking not to institute an action against the actor
In the case of pactum non petendo in anticipando there is no doubt that the actor committed a delict, but the prejudiced person undertakes not to hold the actor liable. Wrongfulness is thus not excluded in such cases, only the resultant action is.
40. explain when a statute authorises an infringement of interests
A person does not act wrongfully if he performs an  act ( which would otherwise have been wrongful) while exercising a statutory authority
By authorising an infringement of interests, the statute limits the rights of the prejudiced person
Two principles apply: the statute must authorise the infringement of the particular interest concerned and the conduct must not exceed the bounds of the authority conferred by the statute

Whether the statute authorises the infringement of the interest concerned depends on the intention of the legislature. The intention of the legislature is determined in accordance with the principles regulating the interpretation of statutes
41. explain when act falls within the boundaries of statutory authorisation
· Whether the permitted act fell within the boundaries of the authorisation , the following is taken into account: 

· It must not have been possible for the defendant to exercise the powers without infringing the interests of the plaintiff

· The defendants conduct must have been reasonable
42. explain when official capacity will constitute a ground of justification
· Law enforcement officers and judicial officers are obliged or authorised by law to perform certain acts. Should they cause damage in the process, their conduct will be justified and consequently they will not be liable

· Should such an official exceed his authority, he acts unreasonably and therefore wrongfully and may be held liable

43. explain when execution of a wrongful command can constitute a defence
· When execution of a wrongful command can constitute a defence S v Banada the following requirement for such a defence:

a) The order must issue from a person in a position of lawful authority over the accused 

b) There must be a duty on the accused to obey the order given

c) The accused must have done no more harm than was necessary to carry out the order

· According to case law there is no absolute duty- that is, a duty of  blind obedience- on subordinates to obey the orders of their superiors 

· Two main approaches are followed: there is a view that carrying out a wrongful order is always wrongful. On the other hand it is argued that obeying a wrongful order is not necessarily wrongful, but that only the execution of “manifestly” or “palpably” illegal orders is wrongful

· Evaluated with reference to the judgement of the reasonable person

· In cases where there is a duty to obey wrongful orders, the applicable ground of justification is, in reality, necessity in the form of compulsion and not official command

44. indicate when punishment will be lawful and which factors must be taken into consideration with reference to case law and S10 of the South African Schools act
· Parents and persons in loco parentis have by virtue of their authority over children, the power to administer punishment to them for the purpose of education and correction.

· The power of persons in loco parentis to discipline is an original authority and delegated parental authority. A person to whom the power to discipline has been delegated, does not possess more or wider powers than those delegated to him or her

· S10 South African Schools act prohibits corporal punishment. Objectively viewed punishment must be exercised moderately and reasonably

· Malice and improper motive is indicative of unreasonable punishment which is wrongful

· The following factors must be considered in determining whether the punishment was moderate and reasonable: R v Janke and Janke 
· The nature and seriousness of the transgression;

· The degree of punishment or force inflicted;

· The physical and mental condition of the person punished;

· The gender and age of the child;

· The means of correction; and

· The purpose and motive of the person inflicting the punishment 

45. explaining the underlying notion of the doctrine of abuse of rights
· Underlying the so-called doctrine of abuse of right is the notion that the exercise of a right of a power may take place in a manner or in circumstances which render such exercise wrongful

· The doctrine entails the basic question of whether or not the defendant acted wrongfully

· In the event of a dispute between neighbours it must be determined whether the actor exceeded his powers of ownership and, therefore, acted wrongfully in relation to his neighbour. Answered with reference to considerations of reasonableness and fairness

· Reasonableness implies a weighing up of the benefits that the exercise of his rights has for the defendant, against the prejudice suffered by the plaintiff as a result of such conduct

· The doctrine applies mostly where the property rights of neighbours are concerned

· “nuisance” in English law involves the repeated unreasonable use of land by one neighbour at the expense of another

· As a general rule the owner of immovable property may use his property as he sees fit as long as he acts within the bounds placed by the law on his powers of ownership Gien v gien
46. discuss the role an improper motive plays in the doctrine of the abuse of rights
Improper motive is a general concept suggesting merely a reprehensible purpose or objective on the part of the defendant. Intent may be present even in the absence of improper motive.

Improper motive renders an act, which would have been lawful but for such motive, wrongful if it prejudices a neighbour without benefiting the actor in any way (Kirsh v Pincus)

47. describe the delict nuisance with reference to practical examples
· “nuisance” in English law involves the repeated unreasonable use of land by one neighbour at the expense of another
· Nuisance usually involves repeated infringements of the plaintiff’s property rights. an objective weighing up of the interests of the various parties, taking into account all the relevant circumstances, is involved
Fault 
48. name the 2 forms of fault
The two main forms of fault are recognised: intention (dolus) and negligence (culpa) in the narrow sense

49. define accountability and explain the influence of youth, mental disease or illness, intoxication and provocation on accountability
· A person is accountable ( culpa capax) if that person has the necessary mental ability to distinguish between right and wrong and if he can also act in accordance with such appreciation
· He must have the required mental ability at the time of the commission of the act for which the law wants to blame him
· According to our law a person may lack the necessary mental capacity ( and is thus not accountable- culpa incapax) where one or more of the following factors are present: 

· Youth: a child younger than 7 year olds (an infans) is always regarded by the law as being culpa incapax. There is an irrebuttable presumption that he is not accountable. There is a rebuttable presumption that a child over the age of 7 but under the age of 14 (an impubes) lacks accountability

· Mental disease or illness: where, because of mental disease or illness, a person cannot at a given moment distinguish between right and wrong, or where he is able to make such a distinction but cannot act in accordance with his appreciation of the distinction he is  culpae incapax
· Intoxication: the mere consumption of liquor or use of drugs may in a given situation be a negligent act for which the defendant may be held responsible. They may however by culpae incapax. A consumption of liquor may be seen as a negligent act performed at a time when the driver was accountable

· Provocation: where a person loses his temper and becomes passionately angry, he may be said to lack accountability and will thus not be blamed for his (intentional) conduct

50. explain the relationship between accountability and fault
Fault refers  to the legal blameworthiness or the reprehensible state of mind or conduct of someone who has acted wrongfully.

A person is accountable ( culpa capax) if that person has the necessary mental ability to distinguish between right and wrong and if he can also act in accordance with such appreciation

51. describe all 3 forms of intent and be able to apply them to practical examples
Direct intent (dolus directus) - present where the wrongdoer actually desires a particular consequence of his conduct. It does not make any difference whether the wrongdoer is certain that the consequence would result or whether it only appears to him to be probable or possible

Indirect intent (dolus indirectus) – present where a wrongdoer directly intends one consequence of his conduct but at the same time has knowledge that another consequence will unavoidably or inevitably also occur. The causing of the second consequence is accompanied by indirect intent.

Dolus eventualis- present where the wrongdoer, while not desiring a particular result, foresees the possibility that he may cause the result and reconciles himself to this fact. The wrongdoer foresees a consequence but recklessly carries on with his conduct

52. briefly distinguish between intent and motive
· Motive indicates the reason for someone’s conduct and must not be confused with intent
· Intent is a technical legal term that denotes willed conduct which the wrongdoer knows is wrongful; motive on the other hand refers to the reason why a person acts in a particular way, that is, the object he wishes to achieve, his desire, or the facts behind the formation of his will.

· Motive is clearly of evidentiary value to prove direct intent
· Motive may serve as proof of consciousness of wrongfulness.

· Bad motive (malice or mala fides) usually indicates knowledge of wrongfulness while a good motive usually indicate the opposite

53. briefly explain the effect of mistake concerning the casual chain of events
· whether intent is present where the wrongdoer causes a result in a manner different from that foreseen by him. A distinction must be made between a material and an immaterial deviation from the planned foreseen casual nexus. 
· A material deviation intent is absent while intention is assumed to be present where the deviation is not markedly different from the foreseen casual chain of events 

54. state the test for negligence with reference to the formulation in Kruger v Coetzee and apply it to practical sets of facts 
Kruger v Coetzee “ for the purposes of liability culpa arises if- a diligens paterfamilias in the position of the defendant would foresee the reasonable possibility of his conduct injuring another in his person or property and causing patrimonial loss and; would take reasonable steps to guard against such occurrence; and the defendant failed to take such steps”

55. form a reasoned opinion on whether negligence and intent can overlap
· There are a number of decisions which tend to support the view that a person cannot act intentionally and negligently in respect of the same consequence. On the other hand there are decisions in which it was stated that if intent is present, negligence is included in the intent
· S v Ngubane: intent and negligence may be present simultaneously “where dolus is present, so too is culpa” to be logical and justifiable. One may argue here that the international causing of harm to another person is contrary to the standard of care which the reasonable person would have exercised and that negligence is simultaneously present
56. explain whether it is necessary to differentiate between ordinary and gross negligence
· It Makes no difference for Aquilian liability whether the defendant acted with slight or gross negligence, some statutory provisions limit liability to instances of gross negligence.
· In respect of malicious prosecution as iniuria. It has already been held that liability may be based on gross negligence instead of intent and that it is therefore material to determine whether the wrongdoer has acted with gross negligence
MV v Stella Tingas Transnet ltd t/a Portent v owners of the MV Stella Tingas:  “to qualify as gross negligence the conduct in question although falling short of dolus eventualis, must involve a departure from the standard of the reasonable person to such an extent that it may properly be categorised as extreme; it must demonstrate, where there is found to be conscious risk-taking, a complete obtuseness of mind or, where there is no conscious risk-taking, a total failure to take care. If something less were required, the distinction between ordinary and gross negligence would lose its validity”

57. differentiate between negligence and omission 
· An omission can indeed be performed intentionally or negligently; moreover a positive act can be negligent, proving that negligence is not relevant only in regard to an omission.
· An omission to take reasonable steps to prevent foreseeable harm (as part of the test for negligence) should not be confused with an omission as species of conduct
58. briefly discuss the general characteristics of the reasonable person dilgens paterfamilias as applied in case law
1. 
The reasonable person is not an exceptionally gifted, careful or developed person; neither is he underdeveloped, nor someone who recklessly takes chances or who has no prudence

2.  The reasonable person serves as the legal personification of those qualities which the community expects   
from its members in their daily contact with one another

Weber v Santam Versekeringsmaatskappy Bpk “ we are not concerned with what the care of a legion of reasonable person types would have been, such as a reasonable educated person, a reasonable illiterate person, a reasonable skilled labourer, a reasonable unskilled labourer, a reasonable adult or a reasonable child. There is only one abstract, objective criterion, and that is the Courts judgement of what is reasonable, because the court places itself in the position of the diligens paterfamilias”
· The reasonable person has a certain minimum knowledge and mental capacity which enables him to appreciate the dangerous potential of certain actions

· Everyone is required to conform to the objective standard of the reasonable person

· There is no authority for the view that the physical characteristics of the wrongdoer play a part in the reasonable person test

A person suffering from a physical disability may thus still be negligent where he engages in an activity which a reasonable person in his position would not have regarded as safe
59. discuss in detail the reasonable-person test as applied to children with reference to case law and apply to practical examples
· Whether the fact that the wrongdoer is a child should play a role in the application of the reasonable person test…

· Before 1965 there was a tendency in our courts to take into account the youthfulness of a wrongdoer in determining negligence

· In 1965 the Appellate division gave judgement on this matter in Jones v Santam Bpk it adopted a new approach to the determination of negligence in regard to children. The court implied that the criterion for the determination of negligence is always objective in the sense that all situations the test of reasonable person is applied.
· In determining whether the child acted with culpa, it must first be determined:
1.  whether the child concerned met the standard of care required of the reasonable person,

2.  it must be asked whether the child, if the care shown by him did not meet the requirements of the first test, was culpa capax (accountable for his actions) 

· To determine whether the child acted negligently it must be asked whether the conduct of the child measures up to the standard of care of a reasonable person. The fact that the conduct in question is that of a child is irrelevant at this stage of the enquiry

· It must be ascertained whether the negligent conduct may be imputed to the wrongdoer that is whether he or she is juridically responsible for his acts. Here all the subjective qualities of the child itself are taken into account to determine his accountability

· The new approach has received a critical reception. 2aspects are noteworthy :

·  It would seem that the earlier test of the reasonable child is more acceptable than that of a reasonable person because a child, even though he may be fully accountable cannot realistically be measured up against an adult standard.

· It is clear that the court in the Jones case placed the cart before the horse by first enquiring into fault and then into accountability

· In the Weber v Santam Versekeringsmaatskappy Bpk case the court held that the Jones case did not materially depart from common law and confirmed the approach in this case “ when the child’s conduct is judged according to the criterion of an adult, the enquiry must be whether he was mature enough to comply with the criterion in respect of the specific situation

60. Discuss in detail the negligence test as applied to experts with reference to case law and apply it to practical sets of facts
· Whether the fact that the wrongdoer possesses proficiency or expertise in regard to the allegedly negligent conduct, affects the application of the reasonable person test.
· In the case of an expertise the test for negligence in regard to the exercise of the expert activity is the test of the so-called reasonable expert: the reasonable expert is identical to the reasonable person in all respects, except that a reasonable measure of the relevant expertise is added 

· Imperitia culpae adnumeratur: ignorance or lack of skill is deemed to be negligence. This is misleading because our law does not accept that mere ignorance constitutes negligence. The principle embodied in this maxim applies where a person undertakes an activity for which expert knowledge is required while such person knows or should reasonable know that he lacks the requisite expert knowledge and should therefore not undertake the activity in question

· Where it is reasonable for a lay person to undertake an activity for which an expert skill is required, it is expected from such lay person that he acts as a reasonable lay person in the particular circumstances and as long as he exercises the care of an ordinary lay person in the particular situation he is not negligent.

61. name the 2 legs on which the test for negligence stands
the reasonable foreseeability and reasonable preventability of damage

62. describe the nature and applicability of the abstract and concrete approaches to foreseeability
· Foreseeability: two diverging views exist as to the nature of the foreseeability test. 

· The abstract (absolute) approach: the question whether someone acted negligently must be answered by determining whether harm to others was in general reasonably foreseeable; whether his conduct in general created an unreasonable risk of harm to others. On this approach it is clearly not a requirement for negligence that the extent of the damage or a particular consequence that actually occurred should have been reasonably foreseeable; it suffices if damage in general was reasonably foreseeable.

· The question whether the defendant is liable for a specific consequence is answered with reference to legal causation rather than by enquiring whether the defendant was negligent with regard to that specific consequence. This view is not generally accepted by our courts

· The concrete (or relative) approach: based on the premise that a person’s conduct may only be described as negligent in regard to a specific consequence or consequences; it is therefore a prerequisite for negligence that the occurrence of a particular consequence must be reasonably foreseeable
· The concrete approach is preferred for the following reasons: the question whether the reasonable person in the position of the wrongdoer would have acted differently in order to prevent damage, may only be answered by in a meaningful way by reference to the consequences or consequences that were indeed reasonably foreseeable (and not merely by reference to damage in general as required in the abstract approach). 
63. name the 4 considerations that play a role in the preventability aspect of the test for negligence and apply them to factual complexes
· Preventability: whether the reasonable person would have taken precautionary steps to prevent the damage from occurring

· Whether, in an instance of reasonable foreseeable damage, the defendant took adequate reasonable steps to prevent the materialisation of the damage

· Van der walt and Midgely: identified 4 factors particularly relevant to  preventability leg of the test for negligence:

·  The nature and extent of the risk
· The seriousness of the damage: Lomagundi Sheetmetal and engineering v Basson the court held that although the risk of the stover being ignited by the welding was not very great, the damage which was likely to result from burning Stover would be fairly extensive. The reasonable person would thus have taken steps to prevent the damage from occurring.
· The relative importance and object of the wrongdoers conduct
· The cost and difficulty of taking precautionary measures:  Gordon v Da Mata and City of Salisabury v King
64. identify the general factors that are considered in determining whether negligence was present in a particular case, and be able to apply this knowledge to practical sets of facts
· It must be self-evident that the negligence of conduct may only be evaluated in the light of all the relevant circumstances of a particular case
· Cape Town Municipality v Butters: “ in considering the issues of negligence what is, or is not, reasonably foreseeable and what steps, if any , ought to be taken by the reasonable person to avert such foreseeable harm must always depend upon the particular circumstances of each case
· In each and every case one is still concerned with the question whether the wrongdoer’s behaviour was in accordance with the standard of the reasonable person in his position

· Greater care is required when someone works with things which are inherently dangerous

· Greater care is expected when a person deals with individuals who suffer from some disability or incapacity. Someone who knows or is reasonably expected to be aware of the special circumstances is required to act with care


· Where a person has to take a decision in a situation of sudden emergency and there is insufficient opportunity to consider all the consequences of his actions, this factor must be taken into account in deciding whether he is negligent

65. explain and apply the principles relating to the so-called ‘doctrine of sudden emergency’
· the law cannot expect a person who has to act swiftly in a situation of imminent peril to show the same judgement and skill as a person who is not acting in such urgent circumstances
· 3 requirements which must be satisfied in a case of sudden emergency for a wrongdoer’s conduct not to amount to negligence:

1. The wrongdoer must have faced a situation of imminent peril

2. the wrongdoer must not have caused the perilous situation by his own negligence or imprudence

3. the wrongdoer must not have acted in a grossly unreasonable manner- must establish whether the reasonable person in the same circumstances would have made the same error of judgement as the wrongdoer

· generally speaking a person acts according to the standard of the reasonable person when he relies on the fact that another person will act in a reasonable way (Butters v Cape Town Municipality )
· Ntsala v Mutual & Federal Insurance “a party to an action can only rely on the doctrine of sudden emergency if and when the sudden emergency in which he finds himself is not of his own making. If his actions or neglect are the reason or cause of the sudden emergency, he can for that reason also be found to be negligent 


· In general a person need not take steps to guard against the recklessness or gross negligence of others

· These principles also find application with regard to contributory negligence; they provide guidelines for determining when a person is required to be on his guard against the possible negligence of others


· A person is required to act with extreme circumspection when there are clear indications that another is not going 
to obey traffic rules


· Where a person creates a situation which is not inherently dangerous, but which may become dangerous when another person interferes, the former is obliged to take the precautionary steps which a reasonable person in his position would take


· The customs, usages and opinions of the community; generally a wrongdoer will be able to defend himself against n allegation of negligence by proving that he acted in accordance with normal practices


· A person whose conduct is in fact negligent may not escape liability by relying on common practice- whether the reasonable person would have acted in the same way as the defendant


· It is not clear in our law whether conduct contrary to a statutory provision is per se negligent or whether the provision merely affords proof of negligence. It should probably be accepted that in such a situation it is incorrect to speak of statutory negligence and the statutory provisions at best only provides evidentiary material
66. explain the English law ‘duty of care’, the criticism thereof, and the difference between ‘duty of care’ and ‘legal duty’
· Negligence is generally determined using the reasonable person test; our courts have on occasion used the so-called duty of care doctrine.


· The so-called duty of care doctrine: according to this approach one must first establish whether the defendant owed the plaintiff a duty of care (the duty-issue), and thereafter whether there was a breach of this duty (the negligence- issue). If both questions are answered in the affirmative, negligence is said to be present 

· Whether a duty of care was owed, the criterion was traditionally whether the reasonable person in the defendant’s position would have foreseen that his conduct might cause damage to the plaintiff. This issue is a policy-based judgement, in which foreseeability plays no role, as to whether interests should be protected against negligent conduct.


· Whether there was a breach of the duty or care, the court considers whether the wrongdoer exercised the standard of care that the reasonable person would have exercise in order to prevent damage


· The duty of care is not a general duty; it is a duty towards certain people or classes of people and not towards every person


· From a historical point of view the application of these principles must be rejected. The reason to reject the application of the duty of care in our law is that in its traditional form it is unnecessary and roundabout way of establishing what may be established directly by means of the reasonable person test for negligence. The use of the duty of care doctrine may confuse the test for wrongfulness (breach of legal duty) with the test for negligence


· It is submitted that there is no reason why the duty of care approach should be used in the determination of negligence and at present it would appear that in most cases our courts simply use the test of the reasonable person
67. write brief notes on the application of the onus of proof in the case of negligence, and in particular the res ipsa loquitur maxim

· The onus is on the plaintiff to prove on a preponderance of probabilities that the defendant was negligent. Where there is a statutory presumption of negligence, the onus rests on the defendant to rebut the presumption of negligence in order to escape liability.

· Res ipsa loquitur (the facts speak for themselves) usually refers to a situation where the facts of the matter are such as to give rise to an inference of negligent conduct and finds application “where the only known facts, relating to negligence consist of the occurrence itself”
· It has been contended that res ipsa loquitur creates a presumption of negligence, but the current legal position is that there is no shift in the onus of proof in such cases and that there is not even a prima facie case in favour of the plaintiff; the phrase is merely an argument on the probabilities that the plaintiff, who may have little evidence at his disposal, may use in order to convince the court that the defendant acted negligently
68. explain the difference between wrongfulness and negligence

· Wrongfulness is determined by means of the criterion of objective reasonableness, while the test for negligence is that of the (objective) reasonable person- an objective criterion of reasonableness is used in the determination of both wrongfulness and negligence


· In the case of wrongfulness the defendant’s conduct is determined by means of a weighing up of conflicting interests in the light of the legal convictions of the community (boni mores); with negligence the reasonable person’s conduct is determined with reference to the reasonable foreseeability and preventability of damage


· Wrongfulness is concerned with the determination of the legal reprehensibility of the conduct (wrongfulness thus qualifies conduct); negligence is usually seen as the determination of the legal blameworthiness of the defendant for his wrongful conduct (negligence thus qualifies the defendant or wrongdoer) 


· Wrongfulness concerns the legal reprehensibility of a person’s conduct determined in light of all the relevant facts and circumstances that are actually present and all the consequences which actually ensued; 
· negligence concerns the legal blameworthiness of the wrongdoer, it is determined with reference to the position in which the defendant actually found himself, by placing the reasonable person in the position of the wrongdoer at the time of the commission of the act and by taking cognisance only of those facts and circumstances which the wrongdoer knew of, amplified by facts about which the reasonable person is his position would have known


· Wrongfulness is determined on the basis of actual facts or realities and negligence on the basis of probabilities

· Wrongfulness is determined before negligence

· The test for wrongfulness is narrower that the test for negligence

· S v Goliath A threatened by B assisted in killing C, the court held that compulsion may be a defence to the killing of a human being, but was not prepared to express an opinion on the question whether compulsion is a ground of justification or ground excluding fault

· the conclusion is that because of the differences between the test for wrongfulness and the test for negligence, a defendant may be said to have acted unreasonably for the purposes of wrongfulness but reasonably (like the reasonable person) for the purposes of negligence

· an omission is unreasonable and thus wrongful where, according to the boni mores test, a legal duty rested on the defendant to act positively in order to prevent harm and he neglected to comply with such a duty and his attempt coincided with what the reasonable person would have done, his (unreasonable) wrongful act is not accompanied by (unreasonable) negligent conduct and he will escape liability Minister of forestry v Quathlamba 
69. write brief notes on the meaning and relevance of the term “contributory fault”
· Contributory fault refers to the conduct of the plaintiff. Primarily relevant in limiting the extent of the defendant’s liability and is thus of considerable importance in legal practice. regulated by the apportionment of damages act 34 of 1956
70. explain the common-law position regarding contributory fault and be able to apply this knowledge to factual examples
common law position 
·    The general rule in Roman Dutch law was that fault on the part of the plaintiff precluded him from claiming damages from the defendant who was also to blame for causing the damage 

· The doctrine of contributory negligence as applied initially in our courts was taken over from English law. Developed from the judgement of Davies v Mann- the plaintiff had negligently left his haltered donkey in the road. The defendant, driving his wagon, collided with the donkey. There was negligence on both sides. The court adopted a new approach. Since the defendant had the last opportunity (last opportunity rule) to avoid the collision, the plaintiff’s negligence was ignored and the defendant incurred full liability for the damage.
· In 1945 English legislature replaced this rule with the principle of proportional division of damages in accordance with each parties degree of fault
· Our courts initially accepted that if the negligence of two persons contributed to the causing of a particular result, and one or both of them suffered damage as a consequence thereof, neither party could institute action unless the negligence of one of them was the decisive cause of the accident. In the event that the negligence of the other party was completely ignored and he could succeed in full with his claim
· The so-called last opportunity rule did not work in practise and in time resulted in an untenable situation, so legislature intervene 

71. explain the terms, meaning and effect of the Apportionment of Damages act 34 of 1956 and be able to apply this knowledge to factual situations
The Apportionment of Damages Act 34 of 1956 
· Has made considerable changes I the common law position concerning contributory fault (in the form of contributory negligence) on the part of the plaintiff
Provisions and meaning of S1 (1) (a) and (b) 
S 1(1) (a)

“where any person suffers damage which is caused partly by his own fault and partly by the fault of the other person, a claim in respect of that damage shall to be defeated by reason of the fault of the claimant but the damages recoverable in respect thereof shall be reduced by the court to such extent as the court may deem just and equitable having regard to the degree in which the claimant was at fault in relation to the damage”  

S 1(1) (b)
“Damage shall not for the purpose of (a) be regarded as having been caused by a persons fault notwithstanding the fact that another person had an opportunity of avoiding the consequences thereof and negligently failed to do so”

· The effect of these  two subsections is to abolish the all or nothing principle 
· Meaning of “Fault”: in general the term fault encompasses both intent and negligence.

· Whether a defendant who has intentionally caused damage to the plaintiff may raise a defence of contributory negligence on the part of the plaintiff- A defendant who has intentionally caused harm to the plaintiff will not be able to ask for a reduction in damages because of contributory negligence
· Whether the section under discussion applies in the case if the so-called defence of contributory intent-  A distinction must be made between 2 situations: 
1. where a plaintiff intentionally contributed towards his own loss while the defendant was merely negligent- the plaintiff forfeits his claim 
2. where the defendant caused the loss intentionally and the plaintiff’s unreasonable conduct causing loss was also intentional 
· it would appear that legislature intended to make provision for contributory negligence and not the defence of contributory intent

· in Greater Johannesburg Transitional Metropolitan Council v ABSA Bank ltd the court held that S 1(1) (a) applies when the form of fault on the part of both the plaintiff and the defendant is intent
· Meaning of “apportionment of damages”: the process concerns a reduction of damages received by the plaintiff because of his own fault (negligence) in regard to the damage he sustained
· Criteria for the “apportionment of damages”; the reasonable person test for negligence. The implication is that S 1(1) (a) applies only to damage caused partly by the fault of the plaintiff and partly by that of the defendant, the act cannot apply where liability does not depend on the defendant’s fault. Thus the act does not apply in the case of strict liability 
· Insofar as the objective reasonable person test applies one is dealing with the deviation from the standard of care which applies to all persons in the community
· In the case of the plaintiff as well as the defendant one is concerned with a negligent act or omission that is casually linked to the damage. This casual nexus is determined according to the usual test, and not, as was previously the case, in terms of the so-called last opportunity rile

· The court does not take into account degrees of causation
· The method of determining who should bear what portion of the damages, involves a comparison of the respective degrees of negligence of the parties involved

· Prior to Jones v Santam ( in the South British co v Smit) the AD accepted that once the plaintiff’s degree of negligence had been established, it was unnecessary to inquire into the extent to which the defendant’s conduct had deviated from the standard of the reasonable person 

· In the Jones case a completely new approach to determining the degree of fault shown by the plaintiff and defendant was followed. The fact that the plaintiff was 30 % negligent does not automatically imply that the defendant was 70% negligent. In order to establish respective degrees of negligence the carefulness of the conduct of each party must be measured separately against the standard of the reasonable person 

· AA Mutual Insurance association ltd v Nomeka the AD confirmed the approach followed by Smit, that the degree of the plaintiff’s fault automatically determines the degree of fault by the defendant

· It is submitted that the Jones case should be followed
· The courts determine the degree of negligence of each part on the evidence and then go through a mental process, ascertain each one’s deviation from the standard of the reasonable person, the result of which is then without further ado given as a result

· General Accident Versekeringmatskappy SA Bpk v Uijs the extent of the plaintiffs fault is merely one of a number of factors which the court may take into account in order to reduce the plaintiff’s damages in a just and equitable manner. The approach by Van Heerden JA may be justified in the light of criteria such as fairness and equity 

· The extent to which negligence on the part of a third party may be taken into account in a delictual action. In general it may not be raised as a defence to a delictual claim unless the 3rd party is the servant of the plaintiff and acted within the scope of employment

· Onus of proof; the defendant raises he defence of contributory negligence on the part of the plaintiff; he has to prove such a defence on a balance of probabilities. The AD has held that contributory negligence may be taken into account even where the defendant has not expressly pleaded such a defence
· The concept of contributory “negligence”: 
strictly speaking an act can only be negligent where it is also wrongful and it is clear that a person cannot act wrongfully in regard to himself. “contributory negligence” is thus the result of an approach used to determine the extent of the defendant’s liability by means of a method which is analogous to that for determining negligence; the method does not pertain to negligence stricto sensu because wrongfulness cannot play a part 

· Fault in regard to “damage” or “damage-causing event” whether S1 (1) (a) is also applicable where the plaintiff was negligent in respect of the damage-causing event itself but where his negligence increased the damage 
· King v Pearl Insurance co the judge based his decision mainly on the argument that only negligence with regard to the damage-causing event, as opposed to negligence with regard to the damage itself, is taken into consideration for the purpose of the act
· King was criticised in Bowkers Park Komga Cooperative v SAR “s 1(1) (a) leaves no doubt that contributory negligence relates to fault with regard to damage and not fault with regard to the damage-causing event. This approach was accepted in Union National South British Insurance v Vitoria 
· It must be emphasised that the contributory negligence of the plaintiff is only relevant in so far as that is as led to an increase in the damage

· Voster v AA Mutual Insurance Association- the plaintiff was not wearing a seatbelt when she was injured in an accident. Her contributory negligence was taken into account by the court in the apportionment of damages 
· The provisions and meaning of S(3): 
“For the purpose of this section “fault” includes any act or omission which would, but for the provisions of this section, have given rise to the defence of contributory negligence” 

· The words “but for this section” are meaningless
· The act erroneously construes fault as an act or omission. Fault is, generally the legal blameworthiness of a person for his wrongful conduct 
· An examination of conduct alone is an insufficient basis on which to determine the fault of the actor. In addition to an act or omission, other relevant factors must also be taken into account in determining fault
· The dependant’s action: the common law position remained unchanged until 1971 and the last opportunity rule was still applied in these cases. This position was changed by an amendment  in 1971 of the apportionment of damages act 

· Breach of contract:  whether the apportionment of damages at applies to damages for loss suffered as a result of breach of contract. The essence of the court’s decision was that the act was historically not intended to apply to claims for breach of contract, but only to amend the law of delict.

· However, a strong case can be argued in favour of intervention by the legislature to provide for cases where the defendant’s breach of contract is described in terms of his negligence while the plaintiff by his own negligence contributed to the damage.

Legal causation: not every negligent act of a plaintiff related to his damage is relevant for the purpose of S1 (1) (a) of the act. A clear distinction must be made between a plaintiff’s negligent conduct before the damage-causing event and such conduct after the event. Only the former conduct is relevant for the purposes of apportionment of damages, while the latter must be taken into account when determining legal causation
72. distinguish between the following concepts: volenti non fit iniuria, consent to injury, consent to the risk of injury, voluntary assumption of risk, contributory intent and contributory negligence
· Consent to injury and consent to the risk of injury as a ground of justification. Such consent is sometimes referred to as voluntary assumption of risk.


· In regard to contributory fault, voluntary assumption of risk is a ground that cancels fault and is not a ground of justification 


· Assumption of risk in this sense implies that the requirements for a ground of justification are absent 


· Where a plaintiff does not act with contributory intent, the fault of the defendant (in the form of negligence) is eliminated by the contributory intent of the plaintiff.


· The contributory intent (at least dolus eventualis) or assumption of risk by the plaintiff therefore cancels the defendants fault.


· There is little authority for the so-called defence of contributory intent in our law where the defendant acted negligently, and it would appear that our courts are not prepared to recognise it in terms of the Apportionment of damages act. The principle that the conscious taking of an unreasonable risk by the plaintiff cancels fault on the part of the defendant, is a principle of common law and functions independently of the act.

73. distinguish between voluntary assumption of risk by the plaintiff as ground of justification excluding wrongfulness, and voluntary assumption of risk on the part of the plaintiff as a type of ground excluding fault which excludes the defendants negligence
· Lampert v Hefer whether the injured part should have realised that Hefer was unable to control the motor cycle properly; if this was the case; she was guilty of contributory negligence. This was not the courts finding. Fagan JA “she must have or should have appreciated that risk”. Either she did appreciate is and then there is assumption of risk or she ought to have done so, and then there is contributory negligence.
· Schreiner JA distinguished clearly between voluntary assumption risk and contributory negligence. Although he inclined in that direction, he did not regard assumption of risk as a separate defence over and above consent (ground of justification) theoretically it is more correct o draw the distinction
· It is important only to determine whether there was contributory intent, this must be answered in the affirmative, because the plaintiff, well aware of the danger and possible injury, nevertheless decided to expose herself to the risk. The remedy should therefore not be available to her.
 
74. discuss the case law as an illustration of contributory fault
· Fagan JA: discussed voluntary assumption of risk (contributory intent) and contributory negligence, and stated that these two defences may overlap. However, where there is an actual assumption of risk, the injured party chooses freely, with full knowledge of the danger, to run the risk- which is not negligence but an intentional exposure to risk. In this sense, there is thus no overlap with contributory negligence. Where, however, the injured party should have been aware of the danger, but was not, there is clearly o assumption of risk, but only contributory negligence.

· Netherlands Insurance co of SA v Van Der Vyver: AD directed its attention to 2 form of volenti non fit iniuria , namely, the consent to the risk of injury (a ground of justification) and contributory intent or voluntary assumption of the risk (which cancels fault). 

· No authority from our case law was cited for the statement that contributory intent is an independent defence, nor was reference made to any of the authoritative sources of our law recognising it. The AD was therefore not prepared in principle to acknowledge such a defence

· While contributory intent is not found as a defence in our authorities, the concept has been developed in law in order to explain a form of the well-known defence of volenti non fit iniuria

· Contributory intent is present in a case where the defendant escapes liability because the plaintiff has exposed himself voluntarily and “intentionally” to the risk of injury. In the Lampert case the plaintiff failed precisely because of the defence of volenti non fit iniuria. On close analysis her claim failed because of her contributory intent
75. discuss the connection between the doctrine of voluntary assumption of risk and the so-called rescue cases
· The connection between the doctrine of voluntary assumption of risk and so-called “rescue cases”

· Y entered the house to rescue a baby and was injured by the flames. Here X would have also been liable because he should have foreseen that there could be a baby in the house and that someone would enter the house to rescue the baby.

 Could it be argued that there was contributory fault on Y’s part that would exclude X’s liability? In terms of such an argument, Y’s contributory fault could take the form either of contributory intent in that he knowingly exposed himself to the risk of injury or of contributory negligence in that the reasonable man would not have acted likewise. However, there is no question of contributory fault here; as far as contributory negligence is concerned, Y acted like a reasonable man; as far as contributory intention is concerned, his will was directed towards a lawful goal and he did not therefore act consciously unreasonably (that is “consciousness of wrongfulness” is absent)

76. explain the importance of the decision in Greater Johannesburg Transitional Metropolitan Council v ABSA in respect of the defence of contributory intent
· in Greater Johannesburg Transitional Metropolitan Council v ABSA Bank ltd the court held that S 1(1) (a) applies when the form of fault on the part of both the plaintiff and the defendant is intent
Causation
77. distinguish between factual and legal causation

· A causal nexus between conduct and damage is required for a delict. A person can thus not be liable if he has not caused any damage

· Various so-called theories of causation have been developed and the most important are the conditio sine qua non theory, the adequacy theory, the direct consequence theory, the foreseeability theory and the “flexible approach”


· the question of legal causation arises when determining which harmful consequence actually caused by the wrongdoer’s wrongful, culpable act he should be held liable for i.e. which consequences should  be imputed to him

· factual causation is present in a given case if it has been proved on a preponderance of probabilities that the act concerned has caused the relevant consequence; legal causation concerns the question whether the actor should be held liable for the damage he has caused in a wrongful and culpable manner

 Factual Causation 
· There can be no question of delictual liability if it s not proved that the conduct of the wrongdoer or defendant caused the damage of the person suffering the harm

· The courts usually succeed admirably to determine, on the basis of the evidence and the probabilities of the given case, whether a casual link exists between the wrongdoers conduct and the damage

· Conditio sin qua non to inquire whether one fact follows from another. This is indeed the natural way to determine a casual link

· Most writers and courts are in favour of the conditio sin qua non theory in determining or describing factual causation. However, our courts have also accepter that the conditio sin qua non  approach is not the only way to determine factual causation

· It is not always clear precisely what interpretation the courts give to the conditio sin qua non method they employ, which variant of the method they employ, or precisely how the test works
78. explain the operation of the conditio sine qua non doctrine, and be able to apply it to factual situations

· Also known as the ‘but for’ test 

· Van der Merwe: An act is the cause of a result if the act cannot be thought away without the result disappearing simultaneously. The act must in other words be conditio sin qua non of the result

· 
International Shipping co v Bentley: the court formulated the conditio sin qua non approach as follows: 

· the 1st enquiry is a factual one and relates to the question whether the defendant’s wrongful act was a cause of the plaintiff’s loss. In order to apply this test one must make a hypothetical enquiry as to what probably would have happened but for the wrongful conduct of the defendant. This enquiry may involve the mental elimination of the wrongful conduct and the substitution of  a hypothetical course of lawful conduct and the posing of the question as to whether upon such a hypothesis plaintiff’s loss would have ensued or not

· In the case of “positive” conduct or a comissio on the part of the defendant, the conduct must be “removed” in the mind to determine whether the relevant consequence would still have resulted 


· If hypothetical positive conduct of the defendant could have prevented the damage, it can be said that the defendant’s omission was the cause of the damage. This inquiry requires a retrospective analysis of what would probably have happened, based upon the evidence and what could have been expected in the ordinary course of human endeavour


· Whether the hypothetical positive conduct must be determined objectively or subjectively, that is, according to what a reasonable person would have done or what the relevant person (wrongdoer or defendant) would have done. Constitutional court preferred an objective test


· However, “inserting” reasonable conduct of the wrongdoer into the set of facts appears to have the potential to cause a confusion of factual causation and negligence. First it must be determined whether the wrongdoer could have done anything to prevent the relevant consequence (causation), and only then whether the reasonable person in the position of the wrongdoer would have prevented the consequence (negligence)

79. write brief notes on the criticism of the conditio sine qua non doctrine

· The conditio sine qua non theory is based on a clumsy, indirect process of thought that results in circular logic


· The condition sine qua non test fails completely in cases of so-called cumulative causation-  cumulative causation occurs where more than one act actually causes a particular consequence, for example where X and Y simultaneously, but independently of each other, fire a fatal shot at Z

· The conditio sine qua non test is in fact not a test of causation because it is merely an ex post facto way of expressing a predetermined casual nexus
One can only employ conditio sine qua non after one has in some other way determined the cause of a particular consequence. Without prior knowledge of what actually caused a result, conditio sine qua non offers no solution; 


Conditio sine qua non is merely a convenient and known way of expressing an already determined casual link. The conditio sine qua non is not a practical test of causation, but rather, an expression of a conclusion already made on other grounds
European jurists reject conditio sine qua non as a test- according to them it is a best a method of controlling the correctness of one’s conclusion about a factual casual link on the evidence
80. explain the apparent application of conditio sine qua non in the case of an omission, and be able to apply this knowledge to factual situations

· S v Van As- the court attempted to test the casual connection between the omission and the death by asking whether a reasonable search would have prevented the children’s death, the court inserted positive conduct in the place of the omission. This approach is viewed as an application of condition sine qua non by our courts


· Every person knows that he can prevent certain consequences by interrupting a casual chain of events


· The ‘inserting’ method used by our courts to determine causation in instances of omission is nevertheless a realistic approach to causation and is logically more well-founded that the “removing” of something that is obviously the cause of a consequence in order to demonstrate the existence of factual causation
81. explain the correct method of determining a factual causal relationship and be apply to apply it to factual examples

Factual causation concerns a particular kind of link or connection between at least two facts or sets of facts, namely the link existing when, stated succinctly, one fact arises out of another.

· The courts usually determine (or test) on the basis of the evidence and probabilities whether a factual casual link between the act and the harmful consequence exists without really employing the method of the conditio sine qua non

· It stands to reason that knowledge and experience, as well as reliable evidence, are required to determine a casual link. This knowledge may be of a simple nature or it may be of an expert nature

The existence of such a nexus will be dependant on the facts of a particular case and a characteristic of a casual nexus is that one fact arises out of another, established according to human experience in general and that of the judge of the facts in particular 


· in determining factual causation in a case of omission, the court must in general determine what the alleged wrongdoer could in the circumstances have done something (in the form of positive conduct) to change the factual course of events to a meaningful extent, do the questions concerning legal duty and reasonable conduct (wrongfulness and negligence) arise


· determining factual causation in the case of an omission can in general be formulated as follows: it entails a retrospective analysis of what would probably have happened if the alleged wrongdoer had acted positively in light of the available evidence and the probabilities originating from human behaviour and related circumstances


· it is usually sufficient for the purposes of factual causation if a defendant’s conduct has in any way contributed to the damage sustained by the plaintiff; for causation it is unnecessary that his conduct should be the only cause, or the main cause, or a direct cause

82. discuss the meaning, operation and function of legal causation

· the question of legal causation arises when determining which harmful consequence actually caused by the wrongdoer’s wrongful, culpable act he should be held liable for i.e. which consequences should  be imputed to him


· factual causation is present in a given case if it has been proved on a preponderance of probabilities that the act concerned has caused the relevant consequence; legal causation concerns the question whether the actor should be held liable for the damage he has caused in a wrongful and culpable manner





· Truck v Commissioner for Inland Revenue it is generally recognised that causation in the law of delict gives rise to 2 distinct enquiries. the first one often termed ‘causation in fact’ or ‘factual causation’, is whether there is a factual link of cause and effect between the act or omission of the party concerned and the harm for which he is sought to be held liable; 

and in this sphere the generally recognised test is that of the conditio sine qua non or the but for test. 

This is essentially a factual enquiry. Generally speaking no act or omission can be regarded as a cause in fact unless it passes this test. 

· The second enquiry postulates that the act or omission is a conditio sine qua non and raises the question as to whether the link between the act or omission and the harm is sufficiently close or direct for legal liability to ensue; or whether the harm is as it is said, ‘to remote’. 

· This enquiry is concerned basically with a juridical problem in which considerations of legal policy ay play a part (see International shipping co v Bentley and S v Mokgethi)


· In a sense the question of legal causation is tacitly dealt with within the framework of the investigation into the other elements of a delict- especially wrongfulness and fault. Normally legal causation is only problematic where a chain of consecutive or remote consequences results from the wrongdoer’s conduct, and where it is alleged that he should be held liable for all the consequences 


· The concepts of ‘ legal causation’, ‘limitation of liability’ and ‘ imputability of harm’ are used synonymously to indicate the process whereby the court determines which of the heads of damage caused by an actor he should be held liable


· Minister of Safety and Security v Carmichele legal causation deals with the question whether “the wrongful act is linked sufficiently closely or directly to the loss for legal liability to ensue or whether, as it is said, the loss is to remote”


· the limitless liability which could have been brought about y factual causation in itself, is “limited” by those elements of a delict which establish liability


83. name the different tests for legal causation

· The best known theories for determining legal causation are :

· the flexible approach, based on policy considerations, reasonableness, fairness and justice, 
· the theory of adequate causation, the “direct consequences” criterion; 
· the theory of fault and the reasonable foreseeability criterion. 
· Until recently it has generally been accepted that the reasonable foreseeability criterion is preferred by the courts, however, the AD has now expressed itself in favour of a flexible approach, in terms of which there is no single criterion which can be applied to all situations

84. explain the flexible approach to legal causation as applied by the courts, and be able to apply it
· S v Mokgethi: Van Heerden- there is no single and general criterion for the legal causation which is applicable in all instances. A flexible approach is accordingly suggested.

· Basic question: whether the is a close enough relationship between the wrongdoer’s conduct and its consequences for such consequences to be imputed to the wrongdoer in view of policy considerations based on reasonableness, fairness and justice


· The flexile criteria according to which, the court determines, whether a sufficiently close link exists between an act and a consequence with reference to policy considerations


· Whether one regards reasonable foreseeability (or any other test for legal causation) as a subsidiary test, or simply as a factor in determining legal causation, the AD formulation an application of the flexible approach makes it clear that these tests or factors merely function as aids in answering the basic question of imputability of harm


· This means that the theories should be regarded as pointers or criteria reflecting legal policy and legal convictions as to When damage should be imputed to a person; damage is imputable when, depending on the circumstances, it is a direct consequence of the conduct, or reasonably foreseeable, or if it is an adequate relationship to the conduct, or for a combination of such reasons, or simply for reasons of legal policy

· The flexible approach can accommodate the divergent needs for legal causation to different legal fields as the law of delict, criminal law and insurance law 

85. explain adequate causation as a specific test for legal causation, and be able to apply it

· A consequence which has in fact been caused by the wrongdoer, is imputed to him if the consequence is “adequately” connected to the conduct
· “adequate” if according to human experience, in the normal course of events the act has the tendency of bringing about that type of consequence. In order to determine whether the act had such a tendency, the following question, for example, asked: was the damage the reasonably-to-be-expected consequence of the act; did the damage fall within the expected field of protection envisioned b the legal norm that was infringed; were the consequences “juridically relevant” with reference to the cause? 

· The adequate consequence theory entails an objective prognostic  test: “ one looks forward as from the moment of the act and ask whether that type of result was to be expected

· No substantial difference between the theory of adequate causation and the test of reasonable foreseeability

· Generally speaking, one would be able to say that a result normally  to be expected is also a reasonably foreseeable result, and visa versa 

· Criterion for legal causation can be more easily distinguished from negligence (where a reasonable foreseeability criterion is also applied)  with the theory of adequate causation that the criterion of reasonable foreseeability

86. explain the direct consequences theory as a test for legal causation, and be able to apply it

· Stems from English law, an actor is liable for all the “direct consequences” of his negligent conduct.

· Liability is not necessarily limited to the foreseeable consequences of his conduct.

· A consequence need not follow the cause immediately in time and space to be a “direct consequence” thereof
 

· The possibly wide effect of the direct consequences test has also been limited b the “foreseeable plaintiff” doctrine- an actor does to act negligently towards a plaintiff unless it is reasonably foreseeable that the particular plaintiff will be injured


· In 1961 the direct consequence theory was rejected by the privy council in Overseas Tankship v Motor Dock and Engineering Co in favour of the principle that only foreseeable damage was recoverable


· In South African law of delict, the direct consequences theory was unequivocally accepted in (probably) only one reported case Frenkel & co v Cadle 


· The direct consequences theory does not serve as a general test for the imputability of harm, but like the other tests, fulfils a subsidiary role in establishing legal causation in terms of the prevailing flexible approach

87. write brief notes of the content of the so-called fault in relation to the loss approach to legal causation

· The wrongdoer is liable only for those consequences in respect of which he had fault; in other words, those consequences covered by his fault are imputed to him,


· Van der Merwe and Olivier: liability must therefore be limited to the consequences willed by a person whilst aware of their wrongfulness, and the wrongful consequences that he reasonably should have foreseen and prevented


· It is a fact that in most cases of delictual liability legal causation is not expressly raised because it is evident that the consequences caused wrongfully and culpably must be imputed to the actor 


· Intent and negligence cannot serve as satisfactory criteria for legal causation 

88. explain why intent cannot serve as criterion for legal causation

· Intent cannot serve as a criterion for legal causation


· The court determined the limits of the defendants liability with reference to the reasonable foreseeability test (which is subordinate to the flexible criterion whereby legal causation is presently established)


· Van der Merwe on the basis of an argument that the intentional defendant acted negligently with reference to those circumstances which he did not intend: “a person can have intent in respect of some of the wrongful consequences of his act, while being negligent or even innocent in respect of others. From the fact that intent and negligence cannot overlap conceptually, it must be concluded that an alleged wrongdoer who caused consequences A and B intentionally, cannot be negligent in respect of consequences C and D, which he had not willed”
· The question is no longer whether the wrongdoer has to be blamed for causing the consequences concerned (as a result of his intent this is an established fact), but rather whether the consequences of his intentional (blameworthy) conduct can ne imputed to him 
89. explain why negligence cannot serve as criterion for legal causation 

· The criterion for negligence cannot, as in the case of intent, serve as a test for determining the imputability of damage. The test for negligence is whether the reasonable person ,in the same position as the wrongdoer, would have foreseen and prevented either injury to another in general (abstract approach) or the consequence concerned (concrete approach)
· It is sufficient according to the abstract approach, if damage in general is reasonably foreseeable, the question whether a wrongdoer is liable for a specific consequence has to be determined separately  by applying one or other of the different criteria for legal causation and not with reference to the question whether the wrongdoer had been negligent with reference to that specific consequence

· The concrete (“relative”) approach renders an investigation into legal causation unnecessary because wrongfulness and negligence are determined with reference to a specific consequence. According to this approach, it is unnecessary to undertake an independent investigation into imputability of damage because of the concrete test for wrongfulness and negligence supposedly contain all the elements necessary to keep liability within acceptable limits
· Even those who prefer the abstract approach to negligence seldom need to apply legal causation expressly, because in most cases it is apparent that the damage that has been caused by the conduct of the actor, who acted wrongfully and negligently, must be imputed to him, with the result that it is unnecessary to enter into the matter separately. This applies especially where the concrete approach to negligence is followed 

· The question whether a wrongdoer should be held liable for a “remote consequence”, is completely different from the question:

·  whether the wrongdoer’s conduct was unreasonable according to the legal convictions of the community (the question of wrongfulness), from the question 

· whether the wrongdoer should be legally blamed because he foresaw and reconciled himself with the consequence and the possible wrongfulness thereof (the question of intent), 

· and from the question whether injury was foreseeable with such a degree of probability that the reasonable man would have taken steps to avoid injury (the question of negligence)

The fact that legal causation entails considerations of a nature completely different from that of fault, is emphasised by the necessity of its application in the case of strict liability
90. explain reasonable foreseeability as test for legal causation and be able to apply it

· Has been used in a number of decisions as a criterion for legal causation, but in terms of the prevailing flexible approach it plays a subsidiary role just like al the other traditional test for legal causation


· It would be possible in a given matter, merely on the basis of legal policy, to impute liability in terms of the flexible approach even where the damage was so exceptional that it could not be described as reasonably foreseeable

· The foreseeability test, the decision simply being that a specific result was foreseeable or not and that is the end of the matter

Reasonable foreseeability may also serve as a (subsidiary) criterion for the imputability of harm in cases of intentional wrongful conduct and liability without fault



91. write brief notes on the relationship between reasonable foreseeability and the flexible approach to legal causation

· It would be possible in a given matter, merely on the basis of legal policy, to impute liability in terms of the flexible approach even where the damage was so exceptional that it could not be described as reasonably foreseeable

· The foreseeability test, the decision simply being that a specific result was foreseeable or not and that is the end of the matter

· Van der Walt and Midgley: “it is not necessary that all the consequences of the defendant’s conduct should have been foreseen; only the general nature or the kind of harm which actually occurred must have been reasonably foreseeable. However, the risk of harm must have been a real risk, which a reasonable person would not have brushed aside as being far fetched”

· Van Rensburg general test: was the consequence, as well as the casual progression between the act and the consequence, at the time of the act foreseeable with such a degree of probability that the consequence can, in light of the circumstances, reasonably be imputed to the alleged wrongdoer. the general rule should not apply that “an alleged wrongdoer is normally liable for all the consequences of his culpable, wrongful act except for the consequences that were highly improbable

· Reasonable foreseeability may also serve as a (subsidiary) criterion for the imputability of harm in cases of intentional wrongful conduct and liability without fault

92. explain the meaning and role of an actus novus interveniens in the case of legal causation, and be able to apply this knowledge to factual situations 

· Novus actus interveniens= new intervening cause- is an independent event which, after the wrongdoers act has been concluded, either caused or contributed to the consequence concerned.

· Difficult to determine when a Novus actus interveniens influences the result to such an extent that the result should no longer be imputed to the actor, although his conduct remains a factual cause of the result. The effect of a Novus actus interveniens is obviously to limit the liability of the wrongdoer and, thus, it plays an important role in legal causation
· Whether the Novus actus has had the effect of severing the legal nexus with the result that the consequence should not be imputed to the actor. 

· When applying the flexible approach, the question is whether the novus actus between the defendants conduct and the relevant consequence has been such that the consequence cannot be imputed directly to the defendant on the basis of policy, reasonability, fairness and justice. 

· In applying the direct consequences test, the question is whether the novus actus breaks the “directness” of the consequence which is required for liability
· When applying foreseeability, the question is whether the novus actus influences the degree of foreseeability to such an extent that it may be said that the consequence was not reasonably foreseeable as a result of the novus actus. 

· In most cases such a novus actus is one of many circumstances which influence the question of imputability of loss by means of the flexible approach. The primary question is whether the consequence should reasonably be imputed to the defendant. The presence or not of a novus actus is therefore of secondary importance and is merely one of a number of factors which may be considered in answering the primary question

· An event will qualify as a novus actus interveniens only if the event was not reasonably foreseeable

93. explain the meaning and role of the so-called egg-skull case of legal causation, and be able to apply this knowledge to factual situations

· Egg-skull cases arise where the plaintiff, because of one or other physical, psychological or financial weakness, suffers more serious injury or loss as a result of the wrongdoer’s conduct than would have been the case if the plaintiff did not suffer from such a weakness
· The egg-skull rule had its origin in English decision Dulieu v White and Sons, expressed in the maxim “the wrongdoer must take the victim as he finds him” (also identified as the talem qualem rule)

· In such a case the wrongdoer should also be liable for the harm which maybe ascribed to the existence of the weakness concerned

· Van Rensburg: in these cases liability may still be explained with reference to the reasonable foreseeable norm. as a result of the particular circumstances present in these cases, the precise manner in which the consequences occur need not be foreseeable with the same degree of probability which applies in normal cases
· Van der Walt and Midgley link the egg-skull rule to the direct consequences theory, also “ take the victim as you find him”

· Van der Merwe and Olivier, who strictly adhere to fault as a criterion for the imputability of harm, contend that “the reasonable man cannot be expected to foresee the unforeseeable” and declare that the notion that “ you must take your victim as you find him” should be rejected insofar as the reasonable person would not have foreseen the consequences concerned and that the injured party should bear the loss himself 

· The most acceptable approach to the so-called egg-skull cases is made possible by the flexible criterion for legal causation and illustrated by the judgement of Smit v Abrahams. The basic question is not whether the damage was a direct consequence or reasonably foreseeable, but whether in light of all the circumstances of the case , amongst others the egg-skill situation, the damage should reasonably be imputed to the defendant 

Damages 
94. write brief notes on the compensatory function of the law of delict
· The general compensatory function of the law of delict implies that there must be some loss or damage for which the law makes compensation available. 

· Compensation for damages: “damages” is a monetary equivalent of damage awarded to a person with the object of elimination as fully as possible his past as well as future patrimonial and, where applicable, non-patrimonial damage
· Satisfaction: implies the reparation of damage in the form of injury to personality by inter alia effecting retribution for the wrong suffered by the plaintiff and by satisfying the plaintiffs and/or community’s sense of justice

95. define the concept of damage
Damage is the detrimental impact upon any patrimonial or personality interest deemed worthy of protection by law
96. explain that damage is a wide concept including both patrimonial and non-patrimonial loss

· The question arises whether “damage” indicates any for of harm whatsoever or whether some forms of harm are excluded. The concept of damage does, included more than harm for which compensation is recoverable since satisfaction may be awarded for some forms of damage


· Damage is only that reduction of the utility of interests which has been brought about by n uncertain event. A reduction in utility which is sure to take place because of, for example, wear and tear, illness due to natural causes, death and consumption cannot be regarded as damage


· Damage includes patrimonial (pecuniary) as well as non-patrimonial (non pecuniary) loss: damage is a broad concept which consists of patrimonial as well as non-patrimonial loss (injury to personality). Thus damage is a comprehensive concept with patrimonial and non-patrimonial loss as its two mutually exclusive components
97. define patrimonial loss

· Patrimonial loss can be directly or naturally expresses in money, while non-patrimonial loss is at most only indirectly measurable in this way
98. write brief notes on a persons patrimony
· There is no generally accepted definition of a person’s patrimony. In terms of the juridical concept of patrimony it consists of all his patrimonial rights (subjective rights with a monetary value), his exceptions to acquire patrimonial rights and all legally enforceable obligations (or exceptions) with monetary value
· Positive elements of someone’s patrimony: this refers to all a person’s patrimonial rights such as real rights, immaterial property rights, and personal rights. Expectations of patrimonial benefits are also part of a person’s estate and this is the legally accepted expectation to acquire patrimonial rights in future
· Negative elements of someone’s patrimony: someone’s patrimony is burdened or reduced by the creation, acceleration or increase of a monetary debt or liability. A debt constitutes damage even though the debtor has no assets to pay such debt. An expectation of debt is also part of a person’s patrimony 
99. explain the methods by which patrimonial loss and the extent thereof are determined in a particular case, and be able to apply these methods
· The sum-formula approach: according to this approach damage consists in the negative difference between the relevant person’s current patrimonial position (after the event complained of) and his hypothetical patrimonial position that would have been his current position if the event had not taken place.
· This test is recognised by the SCA- the reason why a hypothetical (potential) patrimonial position of the plaintiff is used is to provide for prospective damage. Loss of profit and certain other forms of damage
· A concrete concept of damage: the AD have used this method- the difference between the patrimonial position of the prejudiced person before the wrongful act and thereafter... damage us the unfavourable difference caused by the wrongful act 
· Van der Walt- he observes that the concept of damage logically relates to a comparative method- the real question is what is compared and how the comparison takes place. What was must be compared with what is and that the current position is not to be compared with the hypothetical position which would have existed had the delict not been committed.
· This is in accordance with actual legal practice. It is suggested that our law should adopt and follow the concrete concept of damage except in instances of prospective loss, liability for misrepresentation and loss of profit i.e. in all instances where the use of a hypothetical test is necessary
· Time for the assessment of damage: according to current authority the date of commission of a delict is generally the decisive moment for assessing damage (and this includes future loss). The date of commission of a delict is the earliest date on which all the elements of a delict are present. If all the other requirements of are present, the date on which the first damage is manifested is used 
100. explain the “once and for all” rule, and be able to apply it
· “Once and for all” rule- a plaintiff, who claims damages on a specific cause of action, has only one chance to claim damages for all damage already suffered as well as prospective loss.
· Formulation and implications of the rule: the plaintiff must claim for all damages already sustained or expected in the future insofar as it is based on a single cause of action
· Prescription in regard to a claim for damages commences as soon as a cause of action accrues and the debt in respect of the payment of damages is claimable. Prescription is concluded after 3 years
· A plaintiff who has sued with or without success for a part of his damage, may not thereafter sue for another part in both claims are based on a single cause of action
101. explain the collateral source rule in one sentence
· A damage-causing event often not only causes loss but also result in the plaintiff receiving some benefit

· There are practical guidelines on which benefits ay be taken into account in particular circumstances in reducing the amount of damages to which the plaintiff is entitled or which benefits are to be ignored

102. write brief notes on the plaintiff’s duty to mitigate
· It is a principle of the law of delict that a plaintiff may not recover damages for a loss which is the factual result of the defendant’s conduct but which could have been avoided if the plaintiff had taken reasonable steps


· The plaintiff is obliged to take all reasonable steps to limit the damage caused by the defendant’s delict. This duty arises as soon as the plaintiff in fact suffers loss and knows or should reasonably know that he has to mitigate his damage. A plaintiff who fails to mitigate his loss in this manner cannot recover damages in respect of loss that he could reasonably have prevented


· A plaintiff who has taken steps to mitigate his loss may also recover damages for any loss caused by such reasonable steps 


· Where the plaintiff has reduced his damages by taking reasonable steps in mitigation, the defendant is only liable to compensate him for the actual loss he sustained even if the plaintiff did more than the law required of him


· The onus of proving that the plaintiff did not properly fulfil his duty to mitigate rests on the defendant. If the defendant has proved an unreasonable failure on the part of the plaintiff to mitigate his loss the plaintiff has to prove what his loss would have bee had he taken reasonable steps 

103. explain briefly what non-patrimonial loss (or injury to personality) is
Non-patrimonial (non-pecuniary) damage or injury to personality 

· Non patrimonial damage is the detrimental impact (change in or factual disturbance of) personality interests deemed worthy of protection by the law and which does not affect the patrimony 

· Interest of personality: the different rights to personality provide an indication of the relevant personality interests and thus also of non-patrimonial loss. There are rights of personality is regard to the following: physical-mental integrity, liberty, reputation, dignity, privacy, identity and feelings

Delictual remedies 
104. name the different remedies that may be instituted on the basis of a delict (i.e. the so called 3 pillars on which the law of delict rests, as well as the other delictual remedies)
The South African law of delict rests on the three pillars: the actio legis Aquiliae, the actio iniuriarium and the action for pain and suffering

105. indicate whether the 3 main delictual actions are transmissible
· The question of their transmissibility (whether they are transferrable and cedable): the Aquilian action is actively as well as passively heritable; similarly a claim under this action is freely cedable, litis contestatio (closing of proceedings) has no effect in this regard. The actio iniuriarium and the action for pain and suffering are actively as well as passively heritable only after litis contestatio, the claim therefore lapses if the plaintiff or the defendant dies before litis contestatio. Claims under these actions are also not cedable, in any case not before litis contestatio.
106. briefly discuss the purpose, forms, function and requirements of an interdict
· Is a legal remedy with which a person can avert and impending wrongful act or prevent the continuation of a wrongful act that has already commenced

· 2 forms: namely prohibitory (prohibits the wrongdoer from committing a wrongful act at all or from continuing with a wrongful act) and mandatory (requires a positive conduct on the part or the wrongdoer to terminate the continuing wrongfulness of an act that has already been committed

· Has a preventative function

· Fault is not a requirement in this regard in either our common law or case law

· 3 requirements for the granting of an interdict:

1. there must be an act by the respondent- either already commenced or threatening, may be a comissio or an omissio

2. the act must be wrongful-there must be a threat to or an infringement of a so-called clear right of the applicant

3. no other remedy must be available to the applicant- an interdict may either be final or temporary

107. write brief notes on concurrence of remedies
· One and the same act may in principle result in several- different or alternative- remedies. An act from which various claims arise, each of which places a distinctive action at the plaintiff’s disposal gives rise to a different remedy


· An act from which only one or more claims arise, but which offer a choice between different remedies, results in alternative remedies


· Concurrence of the 3 most important delictual actions amongst themselves: the concurrence of the actio iniuriarium and the contractual action. That of the action for pain and suffering and the contractual action, as well as the choice between the actio legis Aquiliae and the contractual action

108. write brief notes on a so-called exclusionary clause
· Exclusionary clauses: parties to a contract may restrict their liability- contractual as well as delictual- through a so-called exclusionary clause. The precise restriction on the wrongdoer’s liability will depend on the interpretation of the clause concerned

109. explain the principles concerning prescription of remedies, and apply them
· The Prescription act 68 of 1969, a delictual debt prescribes (and the delictual action is thus also extinguished) 3 years after it originated


· 3rd party claims under the Road Accidents Fund act 56 of 1996 the period is 2 or 3 years. 

· The period of prescription commences the moment all the elements of a delict are present had the creditor has knowledge (or ought reasonably to know) of the identity of the wrongdoer and the facts of the case

Joint wrongdoers 

110. explain what a “joint wrongdoer” is as defined in terms of the apportionment of damages act 34 of 1956
· Where persons co-operate consciously to commit a delict, they were joint wrongdoer’s; where more than one person by independent wrongful conduct contributed casually to the same harmful consequence, they were considered to be concurrent wrongdoer’s 


· Presently the position is regulated by the Apportionment of Damages act 34 of 1956. The act abolishes the common law distinction between joint wrongdoers and concurrent wrongdoers. 


· Joint wrongdoers are now defined as person who are jointly liable in delict for the same damage

111. explain how joint wrongdoing is regulated in terns of the apportionment of Damages act and apply this knowledge o factual situations

· Where more than one person therefore causes separate damaging consequences with regard to a plaintiff, each is, according to the ordinary principles of delict, only liable for the specific damage he has caused


· Joint wrongdoers are in solidum for the full damage. The plaintiff therefore has the right to sue whichever joint wrongdoer he chooses for the full amount of damages. Joint wrongdoers may also be sued in the same action 


· If the court is satisfied that all the joint wrongdoers are before it, it may apportion the damages among them on the basis of their relative degrees of fault, and may give judgement against every wrongdoer for his part of the damages


If the plaintiff recovers only part of his damages from a wrongdoer, he may sue any other wrongdoer for the balance. If a joint wrongdoer pays more than is justified by the degree of his fault, he may exercise his right of recourse against any of the other joint wrongdoers

Psychological lesions 

112. describe psychological lesions

· Any recognisable harmful infringement of the brain and nervous system of a person. The existence of such a lesion, should, as a rule, be proved by supporting psychiatric evidence


· Emotional shock: a sudden painful emotion or fright resulting from the awareness or observation of an overwhelming or disturbing event which causes unpleasant emotions such as fear, anxiety or grief. 

· Emotional shock may be caused by the prejudiced person’s fearing for his own safety, the safety of another person, or even the safety of his property, by observing a gruesome accident, by learning of the death of a relative or a loved one or by experiencing other disturbing events

113. name the locus classicus (trendsetting case) in the field of psychological lesions

The decision of the appeal court in Bester v Commercial Union Versekeringmatskappy van SA is the locus classicus for the view point that impairment of personality and patrimonial loss resulting from psychiatric injury or emotional shock caused wrongfully and negligently (or intentionally) founds the action for pain ad suffering and the actio legis Aquiliae in principle. Prior to Bester, the South African law of delict lacked clear principles in this field
114. name the 2 artificial restrictions on the delictual principles which were initially applied by our courts in determining liability for psychological lesions

· The courts consistently sought guidance from English law. This resulted n the imposition of 2 artificial restrictions on liability for emotional shock (a) the shock  (or psychological disturbance) must have originated from a physical injury or resulted in harm to the physical constitution; and (b) the aggrieved party himself must have been in personal danger of being physically injured
115. describe the principles that were introduced by Bester v Commercial union in the place of the 2 old restrictions

a) Wrongfulness: the requirement of physical harm indicates an infringement of the right to physical integrity which is per se wrongful. This requirement was rejected in Bester- according to which the brain and nervous system are as much a part of the physical body as an arm or a leg. As a result a physical injury is not absolutely necessary to found liability

The effect of equating physical and psychological harm is that even a slightly emotional shock will in principle also infringe the personality right to physical integrity and consequently be wrongful.

This is simply an application of the maxim de minimus non curat lex. To be actionable, the harm caused by the shock must be reasonably serious

b) Negligence and legal causation: rejected in Bester ad replaced by the yardstick of reasonable foreseeability of harm. Dealing with the question of either negligence or legal causation with regard to emotional shock 

The question of emotional shock arises where the shock or psychiatric injury is the only or at least (one of) the first harmful consequence(s) of the wrongdoer’s conduct. 
In order to establish negligence, the reasonable foreseeability and preventability of the psychological lesions must be ascertained. 
Where the emotional shock is further (subsequently or more remote) consequences of the wrongdoers already established negligent act, the question of legal causation is at hand, namely whether the wrongdoer’s negligent act can be regarded as the legal cause of the psychological lesion

The view that the reasonable foreseeability of remote psychological lesions is concerned with legal causation is not supported in Barnard- according to both the court a quo and the SCA one is still concerned with the question of negligence. 
This view is subject to criticism, on the one hand because the question of the preventability of the psychological lesion involved does not make sense in light of the wrongdoer’s already established negligence, and on the other, because the determination of negligence with regard to the nervous shock through the application of the foreseeability test only, incorrectly reduces negligence to reasonable foreseeability and consequently wrongly equates the two concepts. The conclusion is that the test for negligence is not appropriate to ascertain liability for remote consequences
116. name the factors that may play a role in determining whether psychological lesions were reasonably foreseeable 

 The following factors may play a role in this regard: 

- the fact that the psychological lesion resulted from physical injury, was connected with such injury or sustained together with it, 

-  the fact that the plaintiff was in personal danger of being physically injured, the fact that the plaintiff was informed of   the death or injury of a close friend or relative, 

- the fact that the plaintiff personally witnessed the death or injury of someone with whom the plaintiff had a close relationship
It must be noted that once the court has found that reasonably serious emotional shock was reasonably foreseeable, the wrongdoer is then liable for any detrimental physical or mental consequences ensuing from the emotional shock, regardless of whether such consequence was reasonably foreseeable as well

· The so-called thin skull or talem qualem rule, namely that “the wrongdoer takes his victim as he finds him” applies here. according to this rule the defendant cannot escape the liability by proving that the plaintiff was particularly susceptible to the prejudicial consequences of the shock and the that the consequences were therefore not reasonably foreseeable
Injury or death of another; pure economic loss; negligent misrepresentation; interference with a contractual relationship, unlawful competition, manufacturer’s liability 

117. explain what is meant by pure economic loss

· The Acquilian action is in principle available to claim damages for pure economic loss

· On the one hand, pure economic loss may compromise patrimonial loss that does not result from damage to property or impairment of personality. ( negligent misrep or unlawful competition)

· On the other hand, pure economic loss may refer to financial loss that flows from damage to property or impairment of personality, but which does not involve the plaintiff's property or person; or if it does, the defendant did not cause such damage or injury
The wrongdoers conduct must comply with the general delictual requirements

118. name 5 other specific forms of damnum iniuria datum

5 specific forms of damnum iniuria datum

1. Injury or death of another person
2. Negligent misrepresentation
3. Interference with a contractual relationship
4. Unlawful competition
5. Manufacturer’s liability 

The right to physical integrity; the right to a good name or fama; rights relating to dignitas

119. define defamation and give examples of this iniuria

· The intentional infringement of another person’s right to his good name

· Defamation is the wrongful, intentional publication of words or behaviour concerning another person which has the effect on injuring his status, good name or reputation
120. name and discuss the elements of defamation

Elements 

Publication  

· Defamation will rise only if the defamatory statement or behaviour has been published or disclosed to a 3rd person
· This requirement is satisfied if the words or conduct are made known or disclosed to at least one person other that the plaintiff himself

· This general principle is subject to important qualifications

· The courts do not consider the disclosure of defamatory words or behaviour to an outsider who is unaware of the defamatory character or meaning thereof in relation to the plaintiff as publication

· The communication of defamatory words concerning a 3rd party by one spouse to another does not constitute publication according to the decision in Whittington v Bowles 

· Once publication is established, the plaintiff must prove that the defendant was responsible for the publication. As a general rule that publication is attributed to the defendant if he was aware or could reasonably have expected that an outsider would take cognisance of the defamation. Whether the result objected to was foreseen or was at least reasonable foreseeable.

· Not only the person from whom the defamatory mark originated, but also any person who repeats, confirms or even draws attention to it, is in principle responsible for its publication

Defamatory effect: wrongfulness 

· When determining wrongfulness, the question whether the good name of the person involved has in fact (factually) been infringed is irrelevant.

· The only relevant question is whether, in the opinion of the reasonable man (person) with normal intelligence and development the reputation of the person concerned has been injured (thus an objective approach) if so, the words or behaviour are defamatory to, and in principle (prima facie) wrongful as against that person

· This test must be seen as a particular embodiment of the boni mores or reasonable criterion which is the general yardstick for wrongfulness 

· The following principles have crystallised in practice with regard to the application of this test:

a)   The reasonable person is the financial, normal, well-balanced and right-thinking person, who is neither hypercritical nor oversensitive, but someone with normal emotional reactions

b) The reasonable person is someone who subscribes to the norms and values of the constitution that must inform all law. The constitutional principles must therefore be the basis upon which the values and views of reasonable members of the community must be determined

c) The reasonable person is a member of society in general and not only of a certain group. The alleged defamation must thus have the effect of harming the plaintiffs good name in the eyes of all reasonable persons in society

d) The reaction of the reasonable person is dependant upon the circumstance of the particular case. The alleged defamation must therefore be interpreted in the context in which it is published

e) Verbal abuse is in most cases not defamatory because it normally does not have the effect of injuring a person’s good name. 

f) Words (or behaviour) are prima facie or according to their primary meaning defamatory or non defamatory. Words may also have a secondary meaning which is an extraordinary meaning attached to the by a person with knowledge of special circumstances. The plaintiff may show that words which are in their primary sense non-defamatory have a secondary defamatory meaning (innuendo). Both the primary and secondary meaning is ascertained objectively by means of the reasonable person test 

If the words have ambiguous meaning, the meaning most favourable to the defendant must be followed. The plaintiff who proves that words or behaviour are defamatory in the judgement of the reasonable person, does not thereby prove that a wrongful act has been committed against him. 

The plaintiff must therefore expressly aver and rove that the defamation pertains to his good name. the test to ascertain this connection is again that of a reasonable person, namely, whether the defamatory publication can be linked to the plaintiff according to the judgement of the reasonable person
121. name, discuss and apply the traditional grounds of justification for defamation

· A presumption of wrongfulness then arises which places he onus of the defendant to rebut it. He may do this by proving the existence of a ground of justification(privilege, truth and public interest and fair comment) for his conduct

· Privilege or privileged occasion: 

· Privilege exists where someone has a right, duty or interest to make a specific defamatory assertions  and the persons or people to whom the assertions are published have a corresponding right, duty or interest to learn of such assertions

· A distinction must be made between absolute and relative privilege: 

· Absolute privilege means that the defendant is protected absolutely in the sense that liability for defamation is completely excluded e.g. Members of parliament are given freedom of speech during debates or other proceedings of parliament. 

· In the case of relative privilege the defendant enjoys only provisional or conditional protection, this protection falls away as soon as the plaintiff proves that the defendant exceeded the bounds of the privileged occasion. Catagories of this privilege:


· Discharge of a duty or furtherance of an interest: where a person has a legal, moral or social duty or a legitimate interest in making defamatory assertions to another person who has a corresponding duty or interest to learn of the assertions. The existence of a social or moral duty or interest must on the other hand must be ascertained objectively by means of the reasonable person test

If it is proved that both parties had a corresponding duty or interest, then the defendant must further prove that he acted within the scope or limits of the privilege- he must prove that the defamatory assertions were relevant to, or reasonably connected with the discharge of the duty of the furtherance of the interest the plaintiff may still show that the defendant in fact exceeded the limits of the privilege because he acted with an improper motive 


· Judicial or quasi-judicial proceedings: are defamatory statements made during the course of judicial or quasi-judicial proceeding and applies to all participants therein. The defendant need only prove that the statements were relevant to the matter at issue. The plaintiff may the prove that, notwithstanding their relevance, the statements were not supported by reasonable grounds. In the absence of relevance or reasonable grounds the defendant exceeds the limits of this privilege and acts wrongfully. The plaintiff may show that the defendant exceeded the limits because he acted with improper motive  


· Privileged reports: defamation contained in the publication of the proceedings of the courts, parliament and certain public bodies. The defendant must prove that the reporting was fair and substantially accurate account of the proceedings. The provisional protection ill fall away if the plaintiff proves that the defendant acted with an improper motive

Truth and public interest


· The prima facie wrongfulness of the defendant’s conduct will be cancelled if he proves that the defamatory remarks were true and in the public interest. The defendant need only prove that the remarks were substantially not literally true. All depends on the convictions of the community (public policy) which depends on the time, the manner and the occasion of the publication. Unlike in the case of privilege, the limits of this defence are not exceeded if the defendant acted with malice

Media privilege  


· Concerns the reasonable publication of false or untrue defamatory statements by the media 

· This defence must be dealt with caution 

· When determining the reasonableness of the publications, the legal convictions of the community of our country must be applied. 

· Several factors that the not meant to be decisive, can be considered in this regard: the public interest, the extent and nature of the allegations, the nature of the information upon which the allegations were based, the nature and mass of the mediums used; the extent of distribution and the sector of the public at which the publication is aimed; the reliability of the information, steps taken to verify the information, the extent to which other material supports the allegations at the time of publication the opportunity given to the relevant person to react to the allegations, the necessity or urgency to publish before the truth can be positively verified; the possibility that the same objective could be reached in a less harmful manner, and the presence of a malicious motive


Political privilege  


·  This defence is analogous to media privilege and entails the reasonable publication of (false or untrue) defamatory allegations on the political terrain 

· The same factors as in media privilege are taken in account including that the publication must be made “with the reasonable belief that the statements made are true 

Fair comment 


· If the defendant proves that the defamation forms part of a fair comment on facts that are true and in the public interest 

· 4 requirements: 

1.  The defamation must amount to comment and not to the assertion of an independent fact. The test is that of the reasonable person  

2. The comment must be fair- the comment must be relevant to the facts involved and convey the honest and bona fide opinion of the defendant

3. The facts on which the comment is based must be true

4. These facts must be in the public interest 

122. discuss the grounds on which intent can be excluded in a case of defamation

· Grounds excluding intent:
·  Mistake: if a person is unaware of the wrongfulness of his defamatory publication, because for whatever reason, he bona fide thinks or believes that his conduct is lawful, consciousness of wrongfulness, an essential element of intent, and therefore also intent, are absent as a result of this mistake
· Mistake is determined subjectively 

· In the case of an unreasonable mistake the defendant s held liable on the ground of his negligence

· Jest: if the defendant proves that he published the defamatory words in jest, I circumstances where his will was not directed at the infringement of the prejudiced person’s right to good name, direction of will, as an essential element of intent is absent and he should be able to rebut the presumption of aminus iniuriandi
· The courts incorrectly do not follow this approach. For a successful plea of jest, the courts require that the (reasonable) bystander should also have regarded the words as a joke

Damage caused by animals  
123. discuss the requirements for the actio de pauperie and apply them to a given factual situation  

· The prejudiced person may claim damages fro the owner of a domestic animal which has caused damage.

· Fault on the part of the owner is not a requirement for liability 

· Requirements to succeed with the Action de pauperie:
a)  The defendant must be the owner of the animal when the damage is inflicted
b) The animal must be a domestic animal
c) The animal must act contra naturam sui generis when inflicting the damage
· The animal involved must have acted objectively seen, contrary to what may be expected of a decent and well-behaved animal of its kind

· The animal must have caused the damage spontaneously from “inward excitement or vice” or sponte feriate commotai
· The animal does not act contra naturam if it reacting to external stimuli. The rule is, however, not consistently applied by the courts 

· Defences against the actio de pauperie relating to spontaneous conduct: 
· culpable conduct on the part of the prejudiced person, 

· culpable conduct on the part of an outsider- where the animal is provoked the a 3rd part the owner is not liable, the same applies where the damage may be attributed to the negligence of a 3rd party provided that the 3rd party was in charge or control of the animal and by his negligent conduct failed to prevent the animal from injuring the victim ;and 

· Provocation by another animal. 

· These cases have the effect of excluding liability because the animal did not act from “inward excitement or vice”. The defence of volenti non fit iniuria in the form of voluntary assumption of risk is also available to the defendant

d) The prejudiced person or his property must be lawfully present at the location where the damage is inflicted
· Some cases require a “lawful purpose” and others a “legal right” on the part of the prejudiced person in order to establish a lawful presence at the location involved. 

· The test for a “legal right” is narrower that “lawful purpose” since a person, who has a legitimate purpose, may not necessarily have the right to be at the place. The “legal right” approach is preferable because one cannot always determine what the aim or purpose of property, being a lifeless object is 

· Both patrimonial damages and satisfaction may be claimed. The extent of the defendants liability should be limited in accordance with the flexible criterion for legal causation 

124. discuss the requirements for the actio de pastu and apply them to a given situation

· Damages are claimed from the owner of an animal which caused loss by eating plants

· Still part of our law

· 3 requirements:

1. The defendant must be the owner of the animal when the damage is caused

2. the animal must cause damage by eating plants

3. the animal must act of its own volition when causing the damage 

· Fault on the part of the prejudiced party constitutes complete defences against the actio de pastu. Culpable conduct on the part of an outsider does not exclude the actio de pastu
Vicarious liability 
125. define vicarious liability

· The strict liability of one person for the delict of another
126. name 3 relationships where vicarious liability may apply

Applies where there is a particular relationship between two persons: employer-employee, principal-agent and motor car owner- motor car driver
127. name and discuss the requirements for an employers liability for a delict committed by an employee

· Where an employee acting within the scope of his employment, commits a delict, his employer is fully liable for the damage 


· The rationale for or basis of the employer’s liability is controversial. Best known one is: the employer liability is founded on his own fault (culpa in eligendo) 


· Other theories/ rationale: the interest or profit theory according to which the employer must also bear the burden of the employee’s services; the identification theory according t which the employee is only the employer’s arm; and the solvency theory according to which an employer is liable because he is normally in a better position financially than the employee


· The convincing theory is the risk or danger theory which furnishes the true rationale for the employer liability- the work entrusted to the employee creates certain risks of harm for which the employer should be held liable on the grounds of fairness and justice, as against injured 3rd parties


· 3 requirements for vicarious liability:

1. There must be an employer-employee relationship at the time when the delict is committed: a contract of service must exist. A contract of mandate (involves an independent contractor) in terms of which one person undertakes to render services to another for remuneration without being subject to the control of the other, does not found vicarious liability 

· The question of control, which does not mean factual control but the capacity or right of control

· First the AD employed the dominant impression test to determine whether the dominant impression is that or a contract of service or a contract of mandate. Later it was held that in determining the relationship between the parties is a multi-faceted  test should be utilised, taking into account all relevant factors and the circumstances of the specific case.

· The state is in the same position as other employers


2. the employee must commit a delict- due to the fact that the employee is also delictually liable, the employer and employee are in principle regarded as joint wrongdoers as against the prejudiced party. However, a right of recourse is only available to the employer


3. the employee must act within the scope of his employment when the delict is committed- if he acts in the execution or fulfilment of his duties in terms of the employment contract 

128. name the requirements for liability of the owner of a motor vehicle for a delict committed by the driver of the motor vehicle 

· where a motor car owner allows someone else (who is not his employee) to drive his car and the driver negligently causes an accident the owner is fully liable for the loss provided that


(a) the owner must request the driver to drive the vehicle or supervise his driving


(b) the vehicle must be driven in the interest of the owner


(c) the owner must retain a right (power) of control over the manner in which the vehicle is driven 

vicarious liability may explained with reference to the risk theory
