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PART 3 : WRONGFULNESS
(
Neethling, Potgieter, Visser: Law of Delict, p 31 – 108

· Corronation Brick (Pty) Ltd v Strachan Construction Co (Pty) Ltd 1982 (4) SA 371 (D)

· Minister van Polisie v Ewels 1975 (3) SA 590 (A)

· Municipality of Cape Town v Bakkerud 2000 (3) SA 1049 (SCA)
· Carmichele v Min of Safety and Security 2001 (1) SA 489 (SCA)
· Carmichele v Min of Safety and Security 2001 (4) SA 938 (CC)
· Carmichele v Min of Safety and Security 2003 (2) SA 656 (C)
· Min of Safety and Security v Carmichele 2004 (3) SA 305 (SCA)

· Minister of Safety & Security v Hamilton 2004 (2) SA 216 (SCA)
· Moses v Minister of Safety & Security 2000 (3) SA 106 (C)
· S v Goliath 1972 (3) SA 1 (A)

· Kgaleng v Min of Safety and Security and Another 2001 (4) SA 854 (W)
· Lampert v Hefer NO 1955 (2) SA 507 (A)

· Esterhuizen v Administrator, Transvaal 1957 (3) SA 710 (T)

· Santam v Vorster 1973 (4) SA 764 (A)
1. INTRODUCTION
· wrongfulness is required for delict – act which causes harm is in itself not enough – must also be wrongful

· wrongfulness?  (  legally reprehensible / unreasonable / unlawful

-
determination  (  dual investigation:


(
whether legally recognized



( 
whether such infringement



individual interest has in

      

occurred in legally unreasonable



fact been infringed

      



manner

· act will be delictually wrongful only when it has as its consequence the factual infringement of an individual interest

· only when an act leads to the factual infringement of an interest can it be seen as wrongful

· eg: ✎
2.  BONI MORES AS BASIC TEST FOR WRONGFULNESS

· B/M  (  general test used in determining whether act is unlawful

· objective test based on criterion of reasonableness
· conduct is wrongful if it is unreasonable ( i.o.w. when, in light of all circumstances, defendant is expected to behave in a manner which will not harm plaintiff

· “Reasonableness, on which the legal convictions of the community were based, was now to be found in the Constitution and not in some vague notion of public sentiment or opinion”  (Carmichele v Min of Safety and Security 2001 (4) SA 938 (CC)
· basic Q:  whether, according to the legal convictions of community, defendant infringed the interests of plaintiff in a reasonable or an unreasonable manner?

· Coronation Brick v Strachan Construction 1982 4 SA 371 (D):  “[I]n any given situation the question is asked whether the defendant’s conduct was reasonable according to the legal convictions or feeling of the community.”

-
Balancing of interests:
(
to determine whether conduct is reasonable or unreasonable, courts must ex post facto consider and balance the particular conflicting interests of the parties

(
those interests which defendant actually promoted by his act and those which he actually infringed

(
Carmichele v Min of Safety and Security 2001 (4) SA 938 (CC): this balancing of interests must be “carried out in accordance with the spirit, purport and objects of the Bill of Rights, and the relevant factors weighed in the context of a constitutional State founded on dignity, equality and freedom.” – par [43]
· Factors influencing balancing process:
· various factors may play a role – including:



(
nature and extent of harm



(
possible value to defendant or society of harmful conduct



(
costs and effort of steps which could have been taken to prevent the loss

(
degree of probability of success of preventative measures

(
nature of relationship between parties

(
motive of defendant

(
economic considerations

(
legal position in other countries

(
ethical and moral issues

(
values underlying the Bill of Rights

(
other considerations of public interest

· when applying B/M test in law of delict, we are concerned with whether the community regards particular conduct as delictually wrongful

· not what the community regards as socially, morally, ethically or religiously wrong

· we are also only concerned with infringement of individual interests

· question of whether community regards conduct as criminal, where public interest is paramount, does not apply

· B/M test is an objective test:


(
task of judge is:

(
to define and interpret the legal convictions of the community




(
by looking at legal rules and principles and case law




(
supplemented by the evidence before him - even those not known when the harm was suffered



(
and to apply this interpretation to the problem concerned




(
taking into account the particular circumstances of the case



(
subjective factors are normally irrelevant




(
such as defendant’s mental disposition, knowledge and motive




(
can however play a role in exceptional cases, such as neighbour law, pure economic loss, omissions

· Application of B/M test:
· although B/M constitute the basic test, it is seldom necessary to make direct use of this test

· specific legal norms and doctrines have been developed to determine the legal convictions of the community

· as a general rule wrongfulness is based on either the infringement of rights or a breach of a legal duty

· in some cases the B/M test is applied as a supplementary test, eg:



(
novel cases where there is no clear legal norm involved



(
for the purposes of refinement in borderline cases

3.  WRONGFULNESS as infringement of a right
3.1. Dual relationship of subjECTIVE rights
(  Subject – object – relationship:

· between holder of right and object of right

· provides holder with power to use, enjoy and alienate object

(
Subject – subject – relationship:

· between holder of right and all other persons

· implies that holder may enforce his powers over object against all other legal subjects

· therefore a duty rests on other legal subjects not to infringe upon the relationship between holder and object

3.2. DOCTRINE OF SUBJECTIVE RIGHTS
· Universiteit van Pretoria v Tommie Meyer Films 1977 (4) SA 376 (T) accepted doctrine as part of SA law of delict

· “hoe uiteenlopend ook die menings oor die wese van onregmatigheid, is 'n betreklik verbrede opvatting dat die onregmatigheid van 'n handeling minstens ten dele geleë is in die aantasting van 'n ander se subjektiewe reg”

· played an important role in development of a logical basis for determining wrongfulness

· fundamental premise is:



✎
REQUIREMENTS FOR INFRINGEMENT OF SUBJECTIVE RIGHT
-
DUAL INVESTIGATION:


( Whether subject – object – relationship has in fact been violated



(
when subject’s powers of use, enjoyment and disposal has in fact been violated


(
normally action impacting directly on object itself
· eg: ✎


(
can also be indirect



(
eg: ✎

( Whether infringement took place in a legally reprehensible way



(
violation is not in itself wrongful



(
violation of norms must also occur



(
test used is general reasonableness criterion



(
established with reference to:
✎
4.  WRONGFULNESS as breach of a legal duty
4.1. GENERAL

· this test also involves a determination of objective reasonableness of the conduct, with reference to the B/M

(
2 issues:
(
whether there was a legal duty upon defendant to act reasonably towards plaintiff, and

· whether defendant breached that duty

· in some cases better to ask whether a legal duty has been breached


(
eg:  liability for omission or causing of pure economic loss


(
reason:
violation of object not prima facie wrongful in these cases



(
no general duty to prevent loss to others by positive conduct



(
no general duty to prevent pure economic loss



(
each case must be judged on it’s own merits

4.2. LIABILITY FOR AN OMISSION
· person is generally NOT liable for omissions

· liable only if omission was wrongful

· wrongful when 
(
✎






(
✎
· Q:
whether defendant ought reasonably and practically to have prevented harm by acting positively

· Objective test:  whether omission was unreasonable
· in conflict with the B/M

· Minister van Polisie v Ewels 1975 (3) SA 590 (A):  “Our law has developed to the stage wherein an omission is regarded as unlawful conduct when the circumstances of the case are of such a nature that the omission not only incites moral indignation but also that the legal convictions of the community demand that the omission ought to be regarded as unlawful and that the damage suffered ought to be made good by the person who neglected to do a positive act.”

· read Carmichele v Min of Safety and Security 2003 (2) SA 656 (C) paragraph [2] at 661 B – H/I


✎

(
All relevant factors must be taken into account, such as:



(
possible extent and nature of harm



(
degree of risk that harm will materialize



(
interests of defendant and community



(
availability of practical preventative measures and chances of there success



(
whether cost in preventing harm is reasonably proportional to the harm


(
values underlying the Bill of Rights (see Carmichele)


(
whether there is a statutory duty (see Hamilton)


(
whether there is no other remedy available (see Carmichele)


(
the foreseeability of the harm (see Carmichele)
· courts have already established that a legal duty to act reasonably exists in certain circumstances, which will be discussed hereafter

a)
Prior conduct  (omissio per commissio rule)

· a legal duty to act positively arises when a person has by prior positive conduct (commissio) created a new source of danger

· if that person fails to take reasonable steps to prevent the danger from materializing (omissio), the duty is breached

· “prior conduct” is, however, NOT a necessary requirement for liability for omissions

(
Halliwell v Johannesburg Municipal Council 1912 AD 659:


(
mun. is only liable if “prior conduct” is present



(
this decision was followed for many decades, especially in so-called municipality cases


(
Silva’s Fishing Corp. v Maweza 1957 2 SA 256 (A):



(
Steyn JA (minority decision) rejected “prior conduct” as necessary requirement for liability for omissions



(
he was in favour of view that “prior conduct” is only one of several factors which might indicate the existence of a legal duty


(
Regal v African Superslate 1963 1 SA 102 (A):



(
AD accepted more flexible approach as set out by Steyn JA


(
Minister van Polisie v Ewels 1975 3 SA 590 (A):



(
confirmed above decision


(
Van der Merwe Burger v Munisipaliteit van Warrenton 1975 1 SA 590 (A):



(
applied decision in Ewels-case (that “prior conduct” is not a necessary requirement for the existence of a legal duty to act positively) to “municipality cases”



(
in casu municipality was held liable for loss resulting from an overflow of water caused by the municipality’s failure to keep a furrow clean, even though the municipality had not created any new source of danger

(
Graham v Cape Metropolitan Council 1999 (3) SA 356 (C) 
(
Municipality of Cape Town v Bakkerud 2000 (3) SA 1049 (SCA)
b)
Control of a dangerous object
· where one is in control of a potentially dangerous thing – movable or immovable – a legal duty can rest on person to act positively to prevent damage from materializing

· whether particular thing is potentially dangerous depends on the circumstances of the case

· 2 Q’s:  


(
whether there was actual control


(
can be deduced from fact that defendant had actually taken control over dangerous situation



(
or from fact that defendant was owner of object



(
or from statutory provisions placing control on defendant


(
whether legal duty rested on defendant
(
whether defendant ought reasonably and practically to have 

prevented harm to plaintiff by acting positively

(
each case must be considered on it’s own merits

· if legal duty exists, damage resulting from the omission to control the dangerous object is prima facie wrongful

· examples:


(
occupier of property or building where dangerous conditions exists, has a legal duty to prevent injury to persons, even trespassers, who visit the premises


(
Minister of Forestry v Quathlamba (Pty) Ltd 1973 (3) SA (A):



✎

(
✎

(
Van Eeden v Minister of Safety and Security 2003 (1) SA 389 (SCA):



✎
c)
Rules of law
· in certain instances the law (common law or statute) places a duty upon a person to perform certain acts

· failure to perform this duty is prima facie wrongful

· examples:


(
common law obliges an owner of land to provide lateral support for his neighbour’s land


(
in certain provinces a divisional council is compelled by statute to build and maintain roads

d)
Special relationship between parties
· existence of a special relationship between parties may indicate that one party has a legal duty towards the other to prevent harm

· uncertain whether such relationship is in itself enough to give rise to a legal duty

· each case should be considered on it’s own merits, with a special relationship as one of the factors when assessing the reasonableness of defendant’s omission

· examples:


(
✎

(
✎

(
✎
e)
A particular office
· persons who occupy certain offices are often under a legal duty to act in a prescribed manner towards the public or certain persons

· example:


(
The Cape of Good Hope Bank v Fischer (1886) 4 SC 368:



✎

(
Macadamia Finance v De Wet 1991 (4) SA 273 (T):



✎
f)
Contractual undertaking for the safety of a third party
· if A enters into a contract with B to take steps to ensure the safety of C, A is placed under a legal duty towards C

· example:
✎
g)
Creation of impression that the interests of a third party will be protected

· where A acts in reasonable reliance on the impression created by B that he (B) will protect the person or property of the A, a legal duty rests on B (the party creating the impression) to prevent harm to A

· example:


(
Compass Motors Industries v Callguard 1990 (2) SA 520 (W)



(
textbook p.71: 
✎
h)
Silence
· there is only a duty to disclose information if the B/M indicates that it should have been disclosed

· examples:


(
where defendant has exclusive knowledge of a fact and the B/M suggest that plaintiff can rely on defendant to make disclosure thereof


(
where defendant has knowledge of unusual characteristics or circumstances concerning the transaction in question and the B/M requires disclosure to plaintiff


(
where defendant’s previous representation was either vague or incomplete and needs to be explained or supplemented


(
Bowley Steels v Dalian Engineering 1996 (2) SA 393 (T):



✎
i)
Summary  (liability for omission)
· in every case all the relevant circumstances of that particular case must be considered to determine whether a legal duty to act positively is present

· factors discussed from (a) to (h) can play an important role, but are not the only situations where a legal duty may be present

· example:


(
champion swimmer – textbook p. 68

4.3. BREACH OF A STATUTORY DUTY
· causing of damage by means of conduct in breach of a statutory duty is prima facie wrongful

· requirements:


(
that statutory measure provides plaintiff with private law remedy


(
that plaintiff is a person for whose benefit and protection the statutory duty was imposed


(
that nature of damage and manner in which it occurred are such as are contemplated by statute


(
that defendant in fact transgressed the statutory provision


(
that there is a causal connection between the transgression of the statutory provision and the damage

· example:


(
Patz v Greene 1907 TS 427 (p. 69 of textbook)



✎
5.  GROUNDS OF JUSTIFICATION

5.1. INTRODUCTION
· grounds of justification are practical examples where prima facie wrongful conduct is rendered lawful according to the fundamental criterion of reasonableness
· it therefore excludes wrongfulness (  plaintiff’s rights were not infringed (even though they were violated  by defendant) because defendant had acted reasonably

· no numerus clauses, but certain traditional g/o/j are discussed below

5.2. (PRIVATE) DEFENCE
(a) General

· definition:  where defendant defends himself against another’s actual or imminently threatening wrongful act in order to protect his own legally recognized interests or a third party’s interests

· example:
✎
(b) Requirements for attack

(  attack must be human act
· either commissio or omissio
· not aggression by animal

· indeed where person uses animal as instrument of attack

(
attack must be wrongful

· must threaten or violate legally protected interest without justification

· courts have recognized following interests:



(
✎
· may not act in defence of a lawful attack

· eg:
✎

(
test for wrongfulness of attack is objective


( based on true facts established ex post facto

( does not take cognizance of defendant’s subjective view


( putative defence does not constitute private defence


(
Kgaleng v Minister of Safety and Security and Another: “…a plea of self-defence was aimed at showing that the attack by the defendant had not been wrongful.  For that reason the test was objective, based only on the true facts established ex post facto.  The question was thus whether, judged against those facts, his response was a reasonable one in the situation.  The test did not take account of the defendant’s subjective view of the occurrence.”  (p. 855)

( 
attack must already have commenced or be imminently threatening

· may NOT act in defence against someone from whom one only expects an attack at some time in future

· one does not have to wait until attack has actually commenced – where attack is imminently threatening, one may act in defence

· where attack has already ceased, one may NOT act in defence

· NOT requirements:

· fault on the part of the aggressor

· that attack is directed at defender – one may act in defence of a third party

(c) Requirements for defence

(  defence must be directed against aggressor himself
(  defence must be necessary to protect the threatened right

· defence is wrongful if rights can be protected in less detrimental way

· act of defence must be the only reasonable alternative to protect threatened right

· see Ex parte Die Minister van Justisie: In re S v Van Wyk 1967 (1) SA 488 (A):



✎


(
 defence must be reasonable
· it must not be more harmful than is necessary to ward off attack

· the means used by defendant must not be out of proportion to the attack

· there must be some balance between attack and defending act

· the threatened right, however, need not be more valuable than the right infringed, they need not even be of equal value

· reason:  original attacker acts wrongfully

· extreme imbalance is, however, unacceptable

· reasonableness of defending act must be assessed objectively, in light of all relevant circumstances of the case, taking into account the following:

(
value of the rights may differ

(
rights need not be similar in character

(
means of defence employed by defender need not be similar to those of attacker


(
Minister of Law and Order v Milne 1998 (1) SA 289 (W): “For the defence to succeed then, the force which was used must not only be necessary, but must also not be excessive. These are separate and distinct requirements. It ought not to be thought that, once there is some risk of death or injury, resort may necessarily be had to lethal force merely because that is the only means available to repel the risk.”

(
Ntsomi v Minister of Law and Order 1990 (1) SA 512 (C): “In terms of the authorities the requirements to be satisfied before a plea of self-defence to a delictual claim for damages for assault will be upheld may be summarised as follows:


(1)
There must have been an unlawful attack or threatened attack and the victim must have had reasonable grounds for believing that he was in physical danger.


(2)
The means of defence must have been commensurate with the danger and dangerous means of defence must not have been adopted when the threatened injury could have been avoided in some other reasonable way.


In regard to the second requirement above the following conclusions can be drawn:
(a) In judging the equilibrium of force between counterattack in self-defence and assault, the court should apply an objective test ex post facto but avoid an armchair perspective. In a case where a policeman was attacked during the performance of his duty, the criterion of a reasonable policeman compelled to act in the same circumstances should be applied.

(b) Our law does not ever oblige a policeman who attempts or intends to effect a lawful arrest to flee from an unlawful assault (committed by the person he seeks to arrest), for flight in such circumstances would amount to dereliction of duty.

(c) The victim of an unlawful assault is entitled to defend himself with whatever weapon he happens to have at hand if he has no reasonable alternative. Thus, if an offender attacks a policeman who has a dangerous weapon such as a shotgun in his hands, he has only himself to blame if the gun is used in self-defence.
5.3. NECESSITY
(a) General

· definition:  an act of necessity is the reasonable violation of the interests of an innocent person for the purposes of protecting an interest of the actor or a third party against a dangerous situation

· example:
✎
· distinguish from private defence:


(
defence:  conduct is directed at the wrongdoer


(
necessity:  conduct is directed at innocent party

(b) Guidelines in determining the presence of necessity

(
whether a state of necessity exists is a factual question


(
it can be created by:



(
the act of another person



(
animals



(
forces of nature



(
defendant himself ?  2 opinions:



(  (
defendant may not rely on state of necessity created by himself




(  (
defendant may rely on state of necessity created by himself




(  examples:
(
S v Bradbury 1967 (1) SA 387 (A):









✎









(
✎




(  read p.81 of textbook

(
whether a state of necessity exists must be determined objectively

· there must have been reasonable grounds for believing a danger existed

· only take into consideration the circumstances which were actually present and the consequences which actually ensued

· the actor’s subjective belief is not relevant

(
the state of necessity must be present or imminent
· not if only expected in future 

· not if it has already terminated

(
defendant can protect his own interests or those of another

· even those of the prejudices person

(
any interest can be protected and violated in a state of necessity

· physical integrity, property, etc

(
person may not rely on necessity where he is legally compelled to endure the danger

(
in general, the interest which is violated must not be more valuable than the interest which is protected
· defendant must also not cause more harm than is necessary

(  Q: may necessity ever justify homicide?

· initially NO

· S v Goliath 1972 3 SA 1 (A):



✎


✎
(
the act of necessity must be the only reasonable possible means of escaping from the danger
· it must be necessary to protect the threatened interest

· defendant must have no other reasonable means available to him

· if defendant can escape the danger by fleeing, he must flee

5.4. PROVOCATION
(a) General

· definition:
where defendant is provoked or incited by words or actions to cause harm to plaintiff

· uncertainty about correct legal basis for defence of provocation


(
as ground of justification – rendering defendant’s conduct lawful


(
as ground excluding fault


(
merely to mitigate damages

· as g/o/j provocation is assessed objectively

(
weighing provocative conduct of plaintiff against the reaction to it by defendant using the test of reasonableness – the B/M

· distinguish from defence


(
defence:  
act of defence against imminent attack


(
provocation:
act of revenge after provocative conduct has already terminated

· provocation by be raised against actions for the violation of any aspect of personality


(
eg:
✎
(b) Provocation in the case of physical assault

· where the provocation takes the form of physical assault, the counter-assault may also be of a physical nature

· Requirements:

(
the provocative conduct must be of such a nature that a reaction to it by means of a physical assault is reasonable

· whether, viewed objectively, the reasonable person in the position of defendant would have assaulted as defendant did


(
the conduct of defendant must be an immediate and reasonable retaliation

· must follow immediately upon the provocative conduct

· reasonable if the physical assault by defendant is not out of proportion to the provocative assault  - the different interests must be of equal value and of similar nature

· if the bounds of the defence is exceeded by unreasonable conduct, provocation as g/o/j fails

· where defendant violates the physical integrity of another as a result of provocation, he cannot claim satisfaction for the infringement he suffered

(c) Provocation in cases of defamation and insult

· where provocative conduct is in the form of words, even if gravely insulting and defamatory, the counter-assault may not be of a physical nature (only also in words)

· requirements:  same as above

5.5. CONSENT
(a) General

· definition:
where a person legally capable of expressing his will gives consent to harm

· 2 types of consent:

(  consent to injury


(  consent to (or acceptance of) the risk of injury


(
both are same g/o/j and same principles apply

· terminology:

(
volenti non fit iniuria


(  used to describe both forms of consent


(
voluntary assumption of risk



(  consent to risk of injury



(  or contributory intent (ground excluding fault)

(b) Requirements

(
it is a unilateral act


(  it therefore need not be made known to defendant


(  it is NOT a contract between the parties


(  it may be unilaterally revoked at any stage before defendant’s conduct

( it is a legal act


(  it must therefore be clear from the facts

( it may be given either expressly or tacitly


(  incitement, encouragement and invitation to injure normally = consent


(  mere submission or knowledge that harm will ensue ( consent

( it must be given before the prejudiced conduct


(  approval given after the act ( consent


(
but may amount to a pactum de non petendo
(
as a rule, the prejudiced person himself must consent


(  only in exceptional cases can consent be given on behalf of someone else

(
it must be given freely and voluntarily


(  if person was forced in any way ( consent

(
the person must be capable of volition


(  he must be able to understand the consequences of his act

(
the person must have full knowledge of the nature and extent of the harm


(  see Esterhuizen v Administrator of Transvaal
(
the person must understand fully what the nature and extent of the harm will be

(
the person must in fact subjectively consent


(  knowledge and understanding of harm is in itself not enough


(  whether he consented is a question of fact which has to be proved


(  if defendant thought consent had been given, whilst in fact it was not ( consent

11
it must be permitted by the legal order



(  must not be contra bonos mores
12
the harm must fall within the limits of the consent



(  only harm which was subjectively foreseen, appreciated and assumed by plaintiff



(  see Santam v Vorster
NB:
(
knowledge, ( understanding and ( consent

(c) The pactum de non petendo in anticipando
· definition:  a contractual undertaking not to institute an action against the actor

· distinguish from consent:


(
although the effect is the same – the actor will not be held liable – the reasons are different


(
in case of pactum the actor committed a delict but the prejudiced person waives his action


(
in case of consent as g/o/j the conduct is not wrongful and therefore no delict is committed


(
this has an effect on the claim of a dependant

5.6. STATUTORY AUTHORITY

(  read in textbook from p 95

5.7. OFFICIAL CAPACITY

(  read in textbook from p 98

5.8. EXECUTION OF AN OFFICIAL COMMAND

(  read in textbook from p 99

5.9. POWER TO DICIPLINE

(  read in textbook from p 100

