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PART 2 : GENERAL PRINCIPLES

CONDUCT / ACT
(
Neethling, Potgieter, Visser: Law of Delict, p 23 – 29

· The Government v Marine and Trade Insurance Co. Ltd. 1973 (3) SA 797 (C)
· Wessels v Hall and Pickles (Coastal) (Pty) Ltd 1985 (4) SA 153 (C)

· Molefe v Mahaeng 1999 (1) SA 562 (SCA)

· S v Eadie 2002 (3) SA 719 (SCA)

1. GENERAL
· conduct is a requirement of delictual liability

· Roman Law and Roman Dutch Law required a direct physical infringement

· SA Law = direct or indirect, positive act or omission, physical or non-physical act

· Definition:

(
a voluntary human act or omission

· Characteristics:


(a)  Act of human being


(
animals?

· act of animal  ( delict

· if animal was used as instrument ( still human act

· other harm caused by animal ( owner can be held liable in terms of other actions

· juristic persons?

· acts through its organs ( humans

· may be held responsible for organs acts


(b) Voluntary conduct

· definition: “A bodily movement is said to be willed (voluntary), generally speaking, when the person in question could have refrained from it if he so willed, that is, he could have kept still” (Textbook on Criminal Law, 1978)

· in other words if it was susceptible to control by the defendant’s will at the time the conduct occurred

· implies that person has mental ability to control his muscular movements

· does not necessarily imply a capacity to direct one’s actions responsibly

· nor does it mean that person must have desired his conduct

· also does not mean that person’s conduct should be rational or explicable

· eg: infant or mentally ill usually act voluntary

· see later discussion of defence of automatism


(c) Commissio or omissio

· conduct may be in the form of a positive act (commissio)

· or an omission (omissio)

· see later discussion of commissio and omissio
2.  DEFENCE OF AUTOMATISM
· defence that person did not act voluntarily but that he acted involuntarily or “subconsciously” / “unconsciously” / “mechanically”

· no general definition of involuntarily but rather casuistic approach to determine if a specific act can be regarded as involuntarily

· whether conduct was voluntary depends primarily on person’s mental capacity at time of alleged wrongful conduct

· required mental capacity could be precluded by conditions that cause a person incapable of controlling his bodily movements

· Conditions that cause person to act involuntary:



(
absolute compulsion (vis absoluta)


(
sleep




(
R v Dhlamini 1955 (1) SA 120 (T)


(
unconsciousness



(
fainting fit / amnesia




(
R v Ahmed 1959 (3) SA 776 (W)



(
epileptic fit

· Wessels v Hall and Pickles (Coastal) (Pty) Ltd


(
heart attack



(
blackout

· The Government v Marine and Trade Insurance Co Ltd
· Molefe v Mahaeng


(
reflex movement - like sneeze, being tickled




(
S v Ramagaga 1965 (4) SA 254 (O)



(
hysterical dissociation



(
rage



(
severe emotional stress




(
S v Eadie


(
mental disease



(
hypnosis



(
other medical conditions




-
arteriosclerosis




-
hypoglycemia (low blood sugar)



(
alcohol (serious intoxication)




(
S v Chretien 1981 (1) SA 1097 (A)


(
drug abuse



(
NOT impulsive or spontaneous acts




(
S v Erwin 1974 (3) SA 438 (C):  

· defence of automatism will not succeed if defendant intentionally created situation in which he acts involuntarily in order to harm another

· actio libera in causa
· may be held liable for culpable voluntary conduct in creating the state of automatism which resulted in damage to another

· eg:


· defence of automatism will also not succeed where defendant negligently caused such incapacities 

· eg: Wessels v Hall and Pickles (Coastal) (Pty) Ltd
· In S v Trickett 1973 (3) SA 526 (T) the accused was found guilty of negligent driving, where she lost concentration and involuntarily moved over to the wrong side of the road which resulted in a head-on collision.  The court held as follows (p.532):

“The lapse of consciousness was such a one as the appellant could and should have foreseen before it occurred, it is said:  she was so tired or sleepy or daydreaming or inattentive that she never noticed that the car was drifting to the right.  This inability to concentrate on her driving she must have been able to notice or foresee in time to pull the car off the road and to cease driving it in the condition in which she knew she was.  The negligent act complained of is the fact that she drove the car when she did drive it, not the way in which she drove it at the time of the collision.”

· onus of proof



(
on plaintiff to prove that defendant acted voluntarily on a balance of probabilities




(
read Molefe v Mahaeng p. 427 - 428



(
see contrary view in The Government v Marine and Trade Insurance Co. Ltd. 
3. COMMISSIO AND OMISSIO
· conduct can be in form of a positive act (commissio) or an omission (omissio)

· they are treated differently for purposes of legal liability


(
liability for omission is in general more restricted than liability for a positive act

· law is reluctant to find too readily that there was a legal duty on person to act positively and prevent damage to another

· not always easy to distinguish - particularly in cases involving a continuous course of conduct in response to a series of new situations requiring constant precautionary adjustments

· eg 1: driver drives over red light

· failure to stop / omission ?

· or commissio - drove over ?



(
eg 2: fire

· where one has control over object and fails to take reasonable steps to prevent harm to others ( commissio

· where one fails to take precautions against the occurrence of damage and his failure is NOT an integral part of positive conduct, in other words in perilous situations which were NOT caused by defendant’s own conduct ( omissio
(
Price writes the following: "In strict logic it can be argued that there is no such thing as a 'mere` omission.  An act must be taken to be the outward expression of a state of mind and every act has a positive and a negative side and may be classified as a com​mission or an omission according to which side one is looking at.  The dual character of many acts is obvious, but it is a very common practice to treat such acts as commissions adverting to the equally present element of omission.  Thus, if X, through omitting to apply his brakes, causes his car to collide with Y's car.  But it is, of course, just as much an omission:  X omitted to dodge Y's car.  When the dual character of an act is not obvious, it is treated as an omission and its positive side is ignored.  Thus, if X sees Y floundering in the water and makes no effort to help him out, this is referred to as an omission:  X omitted to try to pull Y out.  But it is, of course, just as much a com​mis​sion:  X caused Y to remain in the water".  (Price 1950 THRHR 1 - 2).


Do you agree with Price ?

(
Van der Walt 58 - 59 says the following: "Many omissions are therefore merely indications of legally deficient positive conduct ... on the other hand, a failure to take precautions which is not in itself an integral part or stage of a course of conduct is conduct by way of omission".

