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PART 1 : INTRODUCTRION

· Van Wyk v Lewis 1924 AD 438
· Lillicrap, Wassenaar & Partners v Pilkington Bros (SA) (Pty) Ltd 1985 (1) SA 475 (A)
· Carmichele v Min of Safety and Security 2001 (4) SA 938 (CC)
GENERAL

· like law of contract, law of delict forms part of part of Private Law ( Law of Obligations(responsibility)
· delict is one of primary sources of obligations

· like breach of contract and a crime, delict is form of unlawful conduct
· Role of law of delict:
· to indicate which interests are recognized by law
· under which circumstances interest are protected against infringement

· how such a intrusion may be restored
· Function of law of delict:
· to award compensation for damages that already occurred OR

· to prevent damage from occurring by means of an interdict

· Definition:



(
a delict is the act of a person which in a wrongful and culpable way causes harm to another


(
5 elements / requirements:
(
CONDUCT / ACT















(
WRONGFULNESS















(
FAULT















(
DAMAGE















(
CAUSATION


(
all 5 elements must be present before delict is committed

· Distinction: 3 main forms of delictual conduct / 3 actions


( 
wrongful and culpable conduct which causes patrimonial loss



(
damnum iniuria datum


(
claim for damages with the actio legis Aquiliae


(
fault ( negligence (culpa) OR intent (dolus)



(
damage ( calculable patrimonial loss (damnum)


( 
wrongful and intentional infringement of an interest of personality



(
iniuria




(
claim for satisfaction with the actio iniuriarum
· fault ( must prove intent (dolus or animus iniuriandi)

· damage ( non-patrimonial loss


(
wrongful infliction of pain and suffering associated with bodily injury
· (Germanic) action for pain and suffering
· fault ( negligence (culpa) OR intent (dolus)




(
damage ( non-patrimonial loss


DELICT AND BREACH OF CONTRACT

-
Similarities:



(a)
both are forms of unlawful conduct in private law which in a wrongful and culpable way causes damage to another



(b)
same act can render the wrongdoer liable ex contractu and ex delicto


(
the breach of contract must, however, also be a delict in terms of the principles of delict



(
eg: surgeon that operates and does not perform the operation properly (see Van Wyk v Lewis 1924 AD 438)



(
Lillicrap, Wassenaar & Partners v Pilkington Bros (SA) (Pty) Ltd 1985 1 SA 475 (A)

· P, a glass-manufacturing company, appointed L, a firm of engineers, to conduct soil investigations in order to determine the suitability of a particular site for the erection of a glass plant.  L concluded that the site was suitable and construction of the plant started.  Thereafter, minute movement of the soil rendered the plant unsuitable for its purposes and P lost R3,6 million.  The contractual claim had prescribed and P now based their claim in delict.

· “There is clear authority that in certain situations negligence in performing a contractual obligation may give rise to liability in both contract and delict. The case of the negligent surgeon is the clearest example. Van Wyk v Lewis 1924 AD 443 - 444. But this was a case of physical injury and of a duty which, while co-existent with the contractual duty, was not dependent on the existence of the contract. There is no general rule in our law that a professional man's breach of his contractual duty, causing economic loss, is per se a delict.”

· breach of contract must give rise to a delict, even in the absence of a contract

· Q:
does conduct give rise to delict - independent from the breach of contract?

· A:
is there a legal duty (apart from a contractual duty) to perform specific professional work with due diligence?  ( NO

· policy considerations do not require that delictual liability be imposed for the negligent breach of contract of professional employment of the sort with which the case is concerned

· our law adopts a conservative approach to the extension of remedies under the Lex Aquilia

-
Differences:

(a) fault:




(
contract ( fault is not a requirement




(
delict ( fault (intent or negligence) is a requirement



(b)
origin of duties which are breached:



(
contract (
breach of duty voluntarily assumed by concluding contract - contractual personal right



(
delict ( 
breach of duty imposed by law - any legally recognized interest of another, excluding contractual personal right



(c)
purpose of remedies:



(
contract ( directed at enforcement, fulfillment or execution of contract or compensation for non-fulfillment of contractual terms



(
delict ( 
directed solely at compensation for infringement of legally-recognized interest, which exists independently from a contract

(d) nature of loss compensated:



(
contract ( only patrimonial



(
delict ( can be both patrimonial & non-patrimonial loss

DELICT AND CRIME
-
Similarities:


(a)
both are wrongful and culpable acts


(b)
same act can be delict and crime, but not necessarily



(
eg: assault, theft, defamation

-
Differences:

(a) crime ( 
falls within sphere of public law - infringement of public interest



delict ( 
falls within sphere of private law - infringement of private (individual) interest


(b)
crime (
state will institute proceedings in form of criminal 







prosecution



delict ( 
civil action is instituted by injured person


(c) crime ( 
criminal sanctions are of a penal nature and are intended to punish the criminal



delict (

remedies are compensatory in character - compensating aggrieved party by wrongdoer


(d)
examples of crimes that are not delicts: high treason, drunken driving, obstruction of justice

(e) examples of delicts that are not crimes: negligent damage to property, seduction, adultery 

THE LAW OF DELICT, THE CONSTITTION AND FUNDAMENTAL RIGHTS

-
Constitution is the supreme law of this country



(
any conduct or law which is inconsistent with it is invalid



(
Chapter 2 (Bill of Fundamental Rights) binds legislature, executive, judiciary and all organs of state



(
fundamental right may be limited by law of general application, but only to extent that limitation is both reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom

-
when interpreting the provisions of chapter 2, courts must promote the values which underlie an open and democratic society based on human dignity, equality and freedom

-
when interpreting legislation and developing the common law and customary law, the court must promote the spirit, purport and objects of the Bill of Rights

-
Van Eeden v Minister of Safety and Security 2003 (1) SA 389 (SCA):


“The entrenchment of fundamental rights and values in the Bill of Rights, however, enhances their protection and affords them a higher status in that all law, State actions, court decisions and even the conduct of natural and juristic persons may be tested against them and all private law rules, principles or norms, including those regulating the law of delict, are subjected to, and thus given content in the light of the basic values in the Bill of Rights.”

-
Constitution operates both vertically and horizontally

(
vertically ( protects individual citizens against unacceptable state interference with their fundamental rights

(
horizontally ( in respect of law between subjects (private law relationships) in a direct and indirect manner

-
Constitution has both direct and indirect application:

(a)
Direct application


(
all fundament rights relevant to or concerned with the law of delict must be applied in this field, including:


(
right to:




(
property [s25(1)]


(
life [s11]


(
freedom and security – including right to bodily & 




psychological integrity [s12]


(
privacy [s14]


( 
dignity [s10]


(
equality [s9(4)]


(
freedom of expression [s16]


(
freedom of religion, belief and opinion [s15]


(
assembly, demonstration, picket and petition [s17]


(
association [s18]


(
freedom of trade, occupation and profession [s22]



(
where 2 (or more) fundamental rights are in conflict ( careful balancing of opposing rights



(
remembering that all rights may be limited



(
here general principles of delict with regard to boni mores criterion for delictual wrongfulness may serve as prima facie indication of reasonableness of limitation on any right



(
infringement of fundamental right ( prejudiced person may approach court for relief



(
however, clear distinction should be made between infringement of fundamental right and delict



(
an infringement of fundamental rights is not necessarily a delict, even if damages were to be awarded


(
requirements for a delict and those for a constitutional wrong differ materially


(
delictual remedy is aimed at compensation


(
constitutional remedy is directed at affirming, enforcing, protecting and vindicating fundamental rights and at preventing future violations thereof

(b)
 Indirect application



(
all private law rules,  principles and norms – including those regulating the law of delict – are subjected to Chap 2



(
applies particularly to so-called open-ended / flexible delictual principles, as





(
boni mores test for wrongfulness





(
reasonable person test for negligence





(
flexible approach to legal causation



(
why? – because policy considerations and factors such as reasonableness, fairness and justice play an important role in the above tests



(
the basic values of Chap 2 must therefore play an important role in determining wrongfulness, negligence and causation



(
the common law rules should also be developed to promote the spirit, purport and objects of the Bill of Rights [s39(2)]



(
this obligation is not discretionary (see Carmichele v Min of Safety and Security 2001 (4) SA 938 (CC)



(
where the existing principles are deficient in promoting the constitutional objectives ( the court is under a general obligation to take the following steps:

1. to consider whether the existing common law required development in accordance with the objectives of s39(2), and if so

2. to consider how this development was to take place in order to meet the objectives of s39(2)

