Chapter 6

Compensatory function
2 forms:
1) Compensation for damage= two eliminate as fully as possible his past and future patrimonial loss, money is equivalent of damage.
2) Satisfaction= damage is incapable of being compensated, money can not be true equivalent of impaired interests

Concept of damage:
· Damage is the detrimental impact upon any patrimonial or personality interest deemed worthy of protection by the law.
· It includes both compensation and satisfaction
· Some losses cannot be claimed because of policy considerations
· De Vos v SA Eagle Versekeringsmaatskappy Bpk.

Patrimonial and non-patrimonial loss
· Authors differ in opinion,
· But accept that damage has a broad concept and thereby includes;
·  Patrimonial and non-patrimonial loss.

Relationship between patrimonial and non-patrimonial loss
· No clearly defined line
· Similarity; utility; quality of an interest protected by law is infringed, plaintiff loses something for which he receives money

There are four (4) differences:
i. Patrimonial loss= directly/ naturally expressed in money while non-pecuniary loss= indirect measurable ito money

ii. Extent of patrimonial loss can be ascertained with precision than extent of non-patrimonial loss

iii. Damages for patrimonial loss= true reflection of impaired patrimonial interest and damage is equivalent to money. 
· Non-patrimonial loss= no true relationship between money and injury to personality

iv. Patrimonial loss= utility of patrimonial interest reduced while interest of non-patrimonial loss is subject of reduction in non-pecuniary damage

The relationship between damage and wrongfulness
· Usually, act only wrongful if it has caused a harmful consequence
· But damage can be caused without a wrongful act

Relationship between damage and factual causation

· Causation is determined with reference to a consequence (damage)
· There can be an overlapping between the tests employed for causation & damage, because;
· In order to determine causation the alleged damage-causing event must be connected with a particular consequence.
· Patrimonial (pecuniary) loss
· Patrimonial loss is the detrimental impact of any patrimonial interest deemed worthy of protection by law.
· It is the loss or reduction in value of a positive asset in someones patrimony or creation/ increase of a negative element of such patrimony.
· Union Government (minister of Railways & Harbours) v Warneke: Patrimony is a universitas of rights and duties
· Patrimonial elements:
· Positive elements> monetary value determined by market value of object and any limitations eg. Real rights; immaterial property rights; personal rights
· Negative element> eg. debt; expectation of a debt

Ways in which patrimonial loss is caused: 
· loss of a patrimonial element
· Reduction in value of patrimonial element= Rudman v Road Accident Fund> bodily injuries alone are not sufficient to constitute loss of earning capacity 
· Creation/ increase of a debt/creation, acceleration of an expectation of a debt

Forms of patrimonial loss
· Lucrum cessans - loss of profit/ prospective loss & loss of patrimonial expectancy; & 
· En damnum emergens - all other forms of damage suffered up to date of trial
· Damage to property (that belongs to you) & pure economic loss
· Direct and consequential loss

1. Assessment of patrimonial damages (2 formulas)
1. Sum-formula approach 
· Used cause of once and for all rule- speculative future
· Damage consists in the negative difference between the relevant person’s current patrimonial position and his hypothetical patrimonial position 
· Eg. loss of earning capacity;
· That would have been the current position if;
· The event had not taken place. 
· It entails a comparison of an actual current patrimonial sum with a hypothetical current patrimonial sum-
·  Dippenaar v Shield Insurance Co Ltd


2. A concrete (approach) 
· concept of damages [easier to prove]
· Must compare what was with what is,
· Do not compare current position with a hypothetical position; which
· Would have existed had the delict not been committed 
· Ie. Before and after- 
· Santam Versekeringmaatskappy v Bylevelt.
· Our law should a concrete approach to damage except in cases of future loss, liability for misrepresentation and loss of profit;
· Where it is necessary to work with a hypothetic element

Suggestion: 
· Our law should use a concrete approach to damage except in cases of future loss, liability for misrepresentation and loss of profit, where it is necessary to work with a hypothetic element.

Time for assessment of damage
· Generally, date of delict. 
· The full extent of damage occurs later:
· Use date upon which the first damage manifested – 
· Oslo Land Co Ltd v Union Government.
·  Also take into account events between date of delict and date of trial.
·  Settlement- General Accident Insurance Co SA Ltd v Summers

2. Prospective/ future patrimonial damage (Lucrum cessans)
Definition:
· Damage in the form of patrimonial or non-patrimonial loss which will;
· With a sufficient degree of probability;
· Materialize after the date of assessment of damage resulting from an earlier damage-causing event.
·  Visser and Potgieter’s view: 
· Future damage rests on 2 pillars; 
· It has a prospective dimension as well as a present one.
· Even though prospective damage literally only manifests itself in money/ otherwise in future, basis is to be found in impairment of plaintiff’s present interests.

2.1. Forms of prospective loss
· Future expenses on account of a damage-causing event-  plaintiff can express probability of future expenses in a form of % and only that % of probability will be granted
· Loss of future income: Santam Versekeringsmaatskappy v Bylevelt
· Loss of business profit and professional profit
· Loss of prospective support: Dependants whose legally recognised breadwinner was killed may claim
· Loss of a chance to gain a benefit

2.2. Requirements before damages may be recovered for prospective loss [common law]

· Claim cannot be instituted merely to recover damages for prospective loss. 
· Damages are awarded for damages already sustained as well as loss that is expected to occur in future.

2.3. The “once and for all” rule
· A person may only claim once ex delicto for all damage already incurred or expected in future where the damage is based on a single cause of action 

Implications of the rule
· Prescription commences as soon as a cause of action accrues and the debt in respect of the payment of damages is claimable.
· Where some damage has already occurred: 
· Plaintiff must generally within three years institute action 
· Plaintiff who has sued with or without success for a part of his damage may not thereafter sue for another part if both claims are based on a single cause of action
· Exceptions: nuisance, subsidence-unlawful excavation, qualifications of R.A.F act and continuing wrong causing damage

Causes of action: 2 approaches

· Single cause: every damage-causing event constitutes only one cause of action-emphasis on act, not damage
· Facta probanda theory: cause of action exists if all its requirements are present

2.4. The collateral source rule and compensating advantages (res inter alios acta) NB

· What happens when a person who suffered damages also receive advantages from other sources? 
· Should it be taken into account when calculating his real damages? 

Explanation:
· Res inter alios acta means a transaction between X & Y is irrelevant for the dispute between X & Y. 
· Seems as though courts work with reasonableness & fairness as a yardstick;
· Therefore no legal certainty as there is no clear formula for all problems.

Benefits which a plaintiff receives on account of his loss are seen as res inter alios acta (not taken into account to reduce damage):
· Benefits in terms of indemnity insurance and non-indemnity insurance (life insurance):
· Dippenaar v Shield Insurance Co Ltd- 

· 3 basic principles: 
· 1. the insured (plaintiff) is entitled to receive both the insurance money and damages. 

· 2. If the insured has received both damages and insurance money he has to repay the insurer to the extent that he is overcompensated. 

· 3. The insurer may claim from the wrongdoer in the name of the insured (if he has not done so already) 

· Benefits from a medical fund and sick leave where the medical scheme or the employer has a discretion in regard to the payment of the benefit
· Benefits received by the owner of a damaged vehicle because the person who bought the vehicle from him on hire- 
· Purchase, is contractually bound to repair the vehicle: Botha v Rondalia Versekerskorasie van SA Bpk
· Insurance money and a pension payable to dependants whose breadwinner has been killed
· Discretionary payment of pension benefits to a person who has been injured- Dippenaar v Shield Insurance Co Ltd
· Donations (ex gratia benefits)- Henning v South British Insurance Co Ltd
· The benefit of concluding a beneficial contract on account of a delict
· The earning capacity of a widow who claims for loss of support caused by the death of her husband: look at her earnings and not her earning capacity
· The re-marriage of a widow insofar as it does nor restore her financial position

Benefits which a plaintiff has received or may receive which must be taken into account in reducing damages:
· Medical benefits or sick leave where the medical scheme or employer is contractually or statutorily obligated to allow such benefits
· A pension paid out to an injured person if the beneficiary had a contractual or statutory right to such a pension
· The amount of damage someone receives from the compensation commissioner
· The benefit to an injured person receiving medical treatment free of charge in a provincial hospital
· The marriage prospects of a widow who claims for loss of support due to death of a breadwinner
· The amount which a plaintiff has received from the liability insurer of the defendant and the amount the plaintiff has received from the wrongdoer himself

2.5. Mitigation of loss
· S v Mokgethi; Da Silva v Caitimhou. 
· This is a legal duty, not always clear, where there could be ideas of revenge behind equitable approach or 2 situations that are equally fair but 1 is preferable on policy grounds

4 basic principles:
1. Plaintiff obliged to take all reasonable steps to limit damage: 
· Swart v Provincial Insurance Co Ltd: 
· Unreasonable to expect a married man of 27 years to enhance his earning capacity by improving his school education. 
· Williams v Oosthuizen: a plaintiff had to limit his loss by undergoing treatment at a provincial hospital.



2. Plaintiff who has taken such steps may also claim damages caused by such steps

3. Where plaintiff has reduced his damages by taking reasonable steps in mitigation, defendant is only liable to compensate him for actual loss he sustained

4. Defendant must prove that the plaintiff did not mitigate his damages

3. Nature, object and form of damage
Damages are a monetary equivalent of damage, object is to eliminate as fully as possible his past and future damage, and consequently damages can not be recovered with the Aquilian action for injury to feelings-use satisfaction with the action iniuriarum.
3.1. Assessment of the quantum of damages
· Object of damage = Purpose is not to punish defendant.
· Should not award nominal damages where plaintiff proved invasion of a right, no damages. 
· Express in money.
·  Market value or market price means the price which a person who really wants to acquire the property is reasonably prepared to pay for it.

3.2. Damages for loss of income or support earned illegally
· Income unlawfully obtained cannot be claimed
· Initially: unlawful income=
· All income derived from illegal activities such as unlicensed hawking, conducting a panel beating business in a residential area, an unlawful cinema, disco or shebeen and a pirate taxi.
· Also, income derived from activities prohibited by law such as being against public policy/ public morals
· Now: Lebona v President Insurance Co:
· Previous authority regarding unlawful income no longer applied to those instances where trading was done without the necessary license;
· Due to the changed circumstances and facts shown case
· Ferguson v Santam Insurance Ltd: 
· Whereas a plaintiff who personally has lost illegal income may be frowned upon by the court and non-suited on that account;
· Non constant that a plaintiff who has lost earning capacity,
· I.e. Future loss of income must be frowned upon. He has been injured and if the injuries are permanent, his earning capacity is affected
· Fortuin v Commercial Union Assurance Co of SA Ltd: the rule was qualified where the unlawful activity would not have continued for an indefinite period
· Onus of proof: plaintiff must prove on a balance of probabilities and must provide best possible evidence. 

4. Non patrimonial damage/ injury to personality
Definition: 
· Non-patrimonial damage is the detrimental impact of personality interests deemed worthy of protection by the law and which does not affect the patrimony.

Interests of personality: rights of personality; physical-mental integrity; liberty etc

General nature: impairment of personality interests implies that affected interests can no longer fulfill legally justified expectations of person in question:

Objective Elements: the external or generally recognised manifestation of the impairment-these loses do not exist in the mind of the injured person

Subjective Element: exist in the mind or consciousness and is formed by his reaction to the objective impairment of his interests of personality.

4.1. Assessment of non-patrimonial loss or injury to personality 
Physical mental integrity=
 
1). Quantum must bear some relation to extent of loss:
· Extent of harm is product of intensity of harm can not use purely mathematical calculation such as with patrimonial loss, use expert evidence.

2). Object of award also important, e.g. damage must counterbalance unhappiness:
· Court must have a purpose in mind when making the award, law has no control over way in which plaintiff spends money, must at least make compensation possible in theory. 

3). Fairness and conservatism: 
· Pitt v Economic Insurance Co Ltd 1957 3 SA 284 (D): 
· “I have only to add that the court must take care to see that an award is fair to both sides- it must give just compensation to the plaintiff, but must not por out largesse from the horn of plenty at the defendant’s expense.”

4). the consideration of previous awards in comparable cases: 
     4.1. Protea Assurance Co Ltd v Lamb: should only use as a guideline.
· Not a meticulous examination
· Must not fetter the courts discretion (must be factual)
· Comparable cases should afford guidance
· Can test an assessment against prevails awards

4.2. Cases of unconsciousness and changed personality

· Gerke v Parity Insurance Co Ltd: the test is objective is followed but that subjective considerations do play a role in determining the quantum of damages.

· Collins v Administror Cape: the court refused to award any damages for non-patrimonial loss where the young plaintiff was because of the negligence of the defendant in a permanent state of unconsciousness and would probably die.
· According to the court any award of damages would merely amount to a (private) penalty

· Reyneke v Mutual and federal Insurance Co Ltd: in making an award the courts must adopt an objective approach in determining the amount of damages that is, it awards damages for loss whether the victim is aware of such loss or not

4.3. General injuries to personality in format physical-mental integrity ie. Forms of injury
· Pain and suffering
· Shock
· Disfigurement
· Loss of amenities to life
· Shortened life expectancy

































Chapter 7 – Delictual Liability

· The law of delict rests on 3 pillars: 
· The actio legis Aquiliae, 
· The action iniurium; and 
· The action for pain and suffering

· The Aquilian action is actively and passively heritable; 
· Where the plaintiff dies, the action falls into his estate and can be instituted against the executor 
· (active transmissibility and where the defendant dies the action can be instituted against the estate); and 
· A claim under this action is freely cedable. Litis contestation (close of pleadings) has no effect. 


· The actio iniuriarum and the action for pain and suffering are actively and passively heritable only after litis contestation.
·  The claim lapses if the plaintiff or the defendant dies before litis contestation, because these actions are primarily aimed at mending hurt feelings and this purpose falls away when the plaintiff dies. 
· The claims are not cedable before litis contestation.

The interdict:
· The purpose is to avert an impending wrongful act or to prevent the continuation of a wrongful act that has already commenced. 
· It has a preventative function. 3 requirements:

1. There must be an act by the respondent: can be an omission or commission

2. The act must be wrongful: there must be a threat or infringement of a clear right of the applicant

3. No other remedies must be available to the applicant: an interdict may be final (a permanent prohibition is placed on the wrongful act) or pendente lite (temporary applies pending the outcome of the trial action)

Concurrence of remedies
· One in the same act may in principal result in several different/ alternative remedies.
· Remedies may be similar or dissimilar act from which only one or more claims arise but which after a choice between different remedies/ alternative remedies.

1) Delictual actions: 
· Actio legis aquilia and actio iniuriarum concur where iniuria also causes patrimonial damage. Eg. Assault which brings about hospital expenses, a doctor losing patients because of defamation.
·  The plaintiff must institute the actio iniuriarum for satisfaction and the Aquilian action for patrimonial damages

· Actio legis Aquilia and action for pain and suffering takes place where a culpable infringement of physical-mental integrity causes patrimonial damages. 
· Eg. Bodily injuries which causes medical expenses.
·  Occurs frequently in practice; the plaintiff must claim damages for patrimonial loss under the Aquilian action and compensation under the action for pain and suffering

· Actio iniurium (satisfaction) and action for pain and suffering (compensation). 
· Eg. deprivation of liberty = pain and suffering

2. Action iniuriarum and contractual action: 
· Question is whether breach of contract also constitutes an iniuria & whether plaintiff can claim both in one action.
·  Occur in circumstances where breach of contract also constitutes an iniuria as against the wronged contracting party. 
· Guggenheim v Rosenbaum: the case was about breach of promise of engagement. Breach of promise is not per se an iniuria. 
· It will only constitute an iniuria if the plaintiff proves not merely that the breach was wrongful, but also that it was injurious [feelings] or contumelious [relationship]. 

· Ndamse v University College of Fort Hare: wrongful dismissal is not in itself an iniuria, but the manner of wrongful dismissal may constitute an iniuria.
· The plaintiff must then set out facts, other than the mere fact of dismissal, which constitute an iniuria.


3. Action for pain and suffering and contractual action:
· Action for pain and suffering and contractual action concur in circumstances where breach of contract also results in culpable and wrongful infringement of the physical-mental integrity of the wronged contracting party. 
· Eg. A patient is operated on, in terms of a contract, by a surgeon that performs the operation negligently and the patient’s health suffers a setback. 
· The patient then has a contractual action for damages and the action for pain and suffering for compensation. 
· Administrator, Natal v Edourare: the court ruled that compensation for pain and suffering experienced because of breach of contract cannot be claimed with a contractual action, must use the delictual action for pain and suffering.

4. Actio legis aquilia and contractual action:
· Concur where breach of contract as the same time also constitutes the delict damnum iniuria datum (wrongful culpable causing of patrimonial damage).
·  The actio legis Aquiliae is only available alongside the contractual action if the conduct, apart from the breach of contract, also wrongfully and culpably infringes a legally recognised interest which exists independently of the contract.
· The injured person can choose whether he wants to claim ex contractu or ex Aquilia.
· Factors determining the choice: 

· The extent of damages recoverable may differ because different measures limiting liability apply
· The time for the computation of damages differ: 
· Law of Delict: date of the commission of the delict. 
· Law of Contract: time of the conclusion of the contract and not breach thereof.
· The requirement for the capacity of person for the 2 types of liability are such that a person may qualify for delictual liability but not for contractual liability: like minors
· The liability of joint delictual wrongdoers differs from joint parties to a contract: 
· Law of Delict: joint wrongdoers are jointly and severally liable for the full damage. 
· Law of Contract: in the case of breach of contract each party is only liable for his pro rata share of the performance
· Vicarious liability is more expensive in the case of delict than for breach of contract
· Unilateral waiver of his right by a prejudiced party may extinguish liability of a delictual wrongdoer;
· Whereas unilateral waiver of a contractual right to performance cannot extinguish the other contracting party’s obligation to perform.
· A contractual term excluding or limiting liability may apply only to contractual liability
·  Contributory negligence may only be raised against a delictual claim
· The onus of proof: 
· Law of delict: the onus is on the plaintiff to prove negligence on the part of the defendant.
· Law of Contract: the onus is on the defendant to proof he was not negligent


5. Exclusionary clause: 
· Parties to a contract may restrict their liability (contractual and delictual).
· Liability for damages caused by international conduct may not be excluded. 
· Precise restriction on the wrongdoer’s liability will depend on the interpretation of the clause concerned.
· Contract= no joint wrongdoers claim
· Delict= joint wrongdoers

Prescription: 
· The prescription act 68 of 1969: 
· A delictual debt prescribes and the delictual action is extinguished 3 years after it originated.
· The period is from the moment all the elements of a delict are resent and the creditor knows the identity of the wrongdoer and the facts of the case












Chapter 8

· Damage can be caused by more than one wrongdoer.
· In common law distinction between joint wrongdoers and separate/current wrongdoers.

Apportionment of Damages Act: 
· Abolished the common law distinction. 
· NOW: joint wrongdoers are persons who are jointly and severally liable in delict for the same damage. 
· Must meet all requirements for delictual liability.

Liability
· Joint wrongdoers are in solidium liable for the full damage. 
· Plaintiff has right to sue whichever wrongdoer he chooses for the full damage. 
· Can sue them in the same action, court determines liability

Procedural matters:
· Where plaintiff/ defendant notifies joint wrongdoer of action before litis contestation defendant may claim recourse if he has paid the full amount.
·  Right of recourse based on a fair amount, taking into account degrees of fault.

Special case:
5. Prejudice suffered by a spouse as a result of the conduct of the other spouse and a third party.
5.1. Marriage in community of property
5.1.1. Prior to 1971 [man has marital power]
· Spouse married in community of property can not be regarded as a joint wrongdoer
· Also: cannot commit a delict against the other spouse
· Joint estate, husband is administrator
· Third party could not claim reduction of damages in accordance with S1 (1) (a) of apportionment of damages act

5.1.2. Amendment of apportionment of damages act in 1971
· Spouse may be regarded as a joint wrongdoer
· Prejudiced spouse may sue wrongdoer
· Wrongdoer may recover portion from other spouse
· Innocent spouse may still not sue other spouse


5.1.3. From 1984: matrimonial property act
· Act distinguishes between patrimonial and non-patrimonial damages
· Compensation for non-patrimonial damage becomes separate property of innocent spouse
· Third party may recover thus when exercising right of recourse innocent spouse may sue other spouse, third party or both for non-patrimonial loss still not satisfactory.

5.2. Marriage out of community of property 
· Spouses have their own estates
· May sue each other ex delicto
· No reason why spouse may not be a joint wrongdoer
· Amendment act of 1971 & matrimonial property act of 1984 made no difference

6. Prejudice suffered by a person as a result of the death or injury of another person through the conduct of the deceased/ injured person and a third party.
Prejudice as a result of death:

Prejudice as a result of injury:

· Becker v Kellerman= 
· According to section 2(2) of act 34 of 1956 the plaintiff or joint wrongdoer may at any time;
· Before litis contestation give notice to a joint wrongdoer who had not been sued;
· In which case that joint wrongdoer becomes a party to the proceedings. 
· Where no such notice is given, the plaintiff may not hold such a joint wrongdoer liable without court’s permission.
· Wrongdoers are in solidum liable for full damage


























Chapter  9 – specific forms of danum inuiria datum

Damnum iniuria datum: delicts involving patrimonial damage

Forms:
· Death/injury of another person,
· Emotional shock
· Pure economic loss
· Negligent misrepresentation
· Interference with a contractual relationship
· Unlawful competition and defective products

1. Injury or death of another person:

1.1. Action of non-dependants: 
· Aquilian action is not available to every person who suffers patrimonial damage as a result of the wrongful and culpable injury to or death of another person therefore legal policy.

Those who do not have an action=
 1)contracting parties –
· person who stood/ stand in contractual relationship to the injured/ deceased, person can not claim for loss they suffered where the injury/ death constituted a delict:
· Union Government v Ocean Accident and Guarantee Corporation Ltd: eg. 
· ‘the injured building contractor who in consequence of his injury has to discontinue his contrast, so that his employees…are all put to some loss’ or a person has a contractual right to support. 

2) Heirs and legatees:
· Lockhart’s estate v North British and Mercantile Insurance Co Ltd: 
· ‘heirs and legatees of the deceased…have no claim upon the wrongdoer. 
· They may have inherited less than they might have done had the deceased lived longer, but that gives them no right against the wrongdoer.’

3). those who do have an action: 
· executor: medical costs; loss of income & funeral expenses only. 

4).Heirs and immediate family: 
· Funeral expenses – 
· May institute Aquilian action against a wrongdoer who wrongfully and negligently injures the dependant and adds additional liabilities to his duty 
· Increase expectation of a debt; 

5). Persons having a duty to support; 

6). Master-domestic servant >union Government = yes, 
· Price v minister of defence = no but LRA changed position

1.2.  Action of dependants: 
· Death of a breadwinner [based on Germanic law]: 
· Although delict is committed against deceased, dependant institutes action in his own name (his right to support is infringed)

Requirements for a claim for loss of support:
· Deceased must have had a duty to support dependant
· Dependant must have had a right to such support
· duty/ right must arise from any legally recognised source 

· Marriage> not only civil marriage according to Marriage act, also solemn marriage in accordance with tenets of recognised faith/ indigenous law. 
· As reciprocal duty of support between spouses;

·  Blood relation> child has right to support from both parents.
·  Parent has a right to support from the child and grandparents have the right to support from grandchildren; 

· Adoption> same position as blood relations ; 

· statute;

· court order> divorce; 

· contract> an undertaking is not always seen as valid


Defences against a claim for support:
· a ground for justification
· A pactum de non petendo in anticipando. Jameson minors v CSAR: doesn’t follow this-court decided pactum was a defence (railway; freepass)
· contributory intent
· contributory negligence on part of breadwinner


Injury to breadwinner:
· Abbot v Bergman and plotkin v western assurance co: court allowed aquilian action to dependants of injured married woman with duty to support. 
· Erdman v Santam insurance co: not allowed (injured must claim themselves)
· Final say: apportionment of damages act- dependants have claim is breadwinner and 3rd party were negligent and thus joint wrongdoers

PSYCHOLOGICAL LESIONS (EMOTIONAL SHOCK)
· A psychological lesion may be described as any recognised harmful infringement of the brain and nervous system of a person.
· Existence of such a lesion, should, as a rule, be proved by supporting psychiatric evidence.
· Psychological injury may naturally be sustained in various ways, such a through nervous shock, fright or other mental suffering (Grobler v Naspers).
· Bester v Commercial Union Versekerindsmaatskappy van SA Bpk 1973 1 SA 769 (A) is the locus classicus for the viewpoint that impairment of personality and patrimonial loss resulting from psychiatric injury or emotional shock caused wrongfully and negligently, founds the action for pain and suffering and the actio legis aquilian.
Before Bester case:
· There was very little guidance in Roman Dutch law, so therefore the courts sought to guidance from English law.
· This resulted in the imposition of two artificial restrictions on liability for emotional shock: 
· (a) the shock must have originated from a physical injury or resulted in harm to the physical constitution, and
· (b) the aggrieved party himself must have been in personal danger of being physically injured. 
Other case law:
· Barnard v Santam Bpk: plaintiff shocked when heard of death of child in accident. 
· Boswell v Minister of Police: aunt informed (falsely) of death of nephew.
· Clinton-Parker and Dawkins v Administer, Transvaal: mother informed that babies were swapped at birth two years ago.

1. Wrongfulness
· The requirement of physical harm indicates and infringement of the right to physical integrity which is per se wrongful.
· This requirement was rejected in Bester.
· The artificial attempt to distinguish between physical and psychological harm necessitated by this requirement was also dismissed. 
· The effect of equating physical and psychological harm is that even a slight emotional shock will in principle also infringe the personality right to physical integrity and consequently be wrongful.
· This is simply an application of the maxim de minimis non curat lex.
· To be actionable, the harm caused by the shock must be reasonably serious.

1. Negligence and legal causation
· The requirement of personal danger and replaced by the yard stick of reasonable foreseeability of harm.
· One is dealing here with the question of either negligence or legal causation with regards to emotional shock.
· It is submitted that the question of negligence arises where the shock or psychiatric injury is only or at least the first harmful consequence(s) of the wrongdoer’s conduct; 
· In other words, in order to establish negligence, the reasonable foreseeability and preventability of the psychological lesion(s) must be ascertained.
· Where the emotional shock is a further consequence of the wrongdoer’s already established negligent act, the question of legal causation is at hand,
·  I.e whether the wrongdoer’s negligent act can be regarded as the legal cause of the psychological lesion.

PURE ECONOMIC LOSS
· Aquilian action is in principle available to claim damages for pure economic loss.
· Pure economic loss may comprise patrimonial loss that does not result from damage to property or impairment of personality.
· Pure economic loss may refer to financial loss that does flow from damage to property or impairment of personality, but which does not involve the plaintiff’s property or person or if it does, the defendant did not cause such damage or injury.

· Coronation Brick (Pty) Ltd v Strachan Construction Co (Pty) Ltd 1982 4 SA 371 (D): A’s ship negligently damages B’s mooring buoy.
· This delays the discharge of the tanker of which C (plaintiff) is the lessee and charterer. Consequently c, in terms of the agreement between him and the lessor, has to pay additional demurrage for the period of delay.

· It must be determined in each case whether, according to the circumstances, there was a legal duty to avoid pure economic loss. 
· The yardstick that must be applied in this determination is the general criterion of reasonableness or boni mores.

· In applying the boni mores criterion to determine the legal duty with regards to pure economic loss,
· The courts attach importance to the following factors, which should be considered to be a numerous clausus:

1. Knowledge: the fact the defendant knew or subjectively foresaw that his negligent conduct would cause damage to the plaintiff.

1. Reasonable foreseeability: the fact that the defendant should have foreseen that negligent conduct on his part would harm the plaintiff.

1. Practical measures: whether practical steps could have been taken by the defendant to prevent the economic loss.
1. Professional knowledge and competence: the fact that the defendant exercises a certain calling and thereby possesses or professes to possess special skill, competence and knowledge.

1. Extent of risk: the degree or extent of the risk of economic loss being suffered by the plaintiff.

1. Extent of loss: the fact that the situation can lead to indeterminate liability or is “one fraught with an overwhelming potential liability”.

1. Statutory provision: the fact that a statutory provision expressly or by implication prescribes that the defendant must prevent (economic) loss.

1. Miscellaneous: other factors which have also been taken into account by the court.

NEGLIGENT MISREPRESENTATION
· Misrepresentation a form of damnum iniuria datum occurs;
· When the wrongdoer makes an incorrect or misleading representation ;
· In a wrongful and culpable manner to another person who acts on it to his detriment. 
· Example: A, a builder, ensures B that a particular wall is still string and does not need to be rebuilt.
· Sometime later the wall collapses and injures b. 
· B has an action for his damages based on A’s negligent misrepresentation

· Since no problems attach to aquilian liability for a misrepresentation causing damage to property or the impairment of personality.

· In Roman and Roman-Dutch law, the action doli was available in the case of an intentional misrepresentation.

The Common law, however, gives no clear indication about the existence of liability for pure economic loss on the ground of a negligent misrepresentation. 
· In case law, negligent misrepresentation was not recognized as a delictual ground of action. 

· Administrateur, Natal v Trust Bank van Afrika Bpk:
· The Appellate Division (1979) confirmed the attitude reflected in cases immediately preceding that date, and based aquilian liability on a negligent misrepresentation. 
· According to the court, the correct application of delictual principles will keep liability within limits.
· All the elements of a delict must be present, including wrongfulness and fault.


· It is clear the element of wrongfulness and negligence are particular importance in determining liability for negligent misrepresentation.

· The question of whether there was a misrepresentation involves the act as delictual element and is, of course, the first requirement for liability on the ground of negligent misrepresentation.

· The existence of misrepresentation, which can take place in the form of an omission or a commission, is clearly a question of fact which depends upon the circumstances of each case.

1. Wrongfulness
Wrongfulness lies either in the infringement of a subjective right, or the breach of a legal duty. 
Where a negligent misrepresentation causes pure economic loss, an identifiable subjective right is usually absent. 
Wrongfulness is determined by deciding whether there was a breach of a legal duty.
It is possible to deduce a number of guidelines from case law and other authority, indicating whether a legal duty to furnish correct information exists in a particular case.
Firstly; there is in principle no legal duty to give the correct information where such information is merely furnished informally. Nevertheless, a malicious or improper motive may still make a prima facie lawful misrepresentation unreasonable and thus wrongful.
Secondly; there is, in principle, a legal duty to furnish the correct information in the following instances:
1. Where a person has a statutory duty to furnish the correct information
1. Where there is a contractual undertaking to furnish the correct information.
1. Where there is a contractual relationship between the parties.
1. Where a person, who by reason of a specific public office which he holds has a “kind of patent of credibility and efficiency conferred upon him by public authority”, furnishes information in his official capacity.
1. Where a person has specific information in his exclusive possession by reason of his particular occupation, and this information cannot therefore be obtained in another manner than from that person.
1. Where a person, who by reason of his particular occupation claims to command professional knowledge and competence, furnishes information in a professional capacity.
1. Negligence
· If it is established that the defendant had a legal duty to furnish the correct information, non-fulfilment of which caused patrimonial loss to a specific person or persons, then he acted wrongfully.
· To establish liability, the wrongdoer must also have acted negligently; in other words
· He must have acted differently from the way in which a reasonable man would have acted in a particular circumstance.

1. In Adimistratuer, Natal v Trust Bank van Afrika Bpk;
· Apart from wrongfulness and fault, causation may also be instrumental in keeping the present action within reasonable limits.
· Factual and legal causation are of vital importance in this regard:
· 
1. Factual causation: 
· The correct manner to determine a factual causal nexus is to ascertain from the facts of a particular case whether one fact arises out of another. 
· With regards to the present cause of action, it must be established that there is a factual causal link between the misrepresentation, the misunderstanding and the damage. 
· The plaintiff must have been misled by the misrepresentation. 
· The plaintiff must have acted to his detriment as a result of the misrepresentation. 
· If considerations other than the defendant’s misrepresentation thus caused the misunderstanding and prejudice, factual causation is absent.

1. Legal causation:
· The existing criteria for legal causation may play a subsidiary role in implementing the flexible criterion.
In connection with negligent misrepresentation as a delictual ground of action, the following three matters also require attention:
1. It was stated in Alliance Building Society v Deretitch, that the plaintiff himself must be the person who acted to detriment as a result of the misrepresentation.

1. The delictual liability of auditors and public accountants to third parties for negligent misrepresentation regulated by legislation.

1. The courts were traditionally opposed to the granting of a delictual action for damages that result from negligent misrepresentation which includes a contract.
In Bayer South Africa (Pty) Ltd v Frost: 
· Negligent misrepresentation may give rise to a delictual claim for damages;
· Even though the misrepresentation induced the plaintiff to conclude a contract with the party who made it.
Lillicrap, Wassenaar and partners v Pilkington: 
· Courts will because of policy considerations not recognise a delictual action alongside a contractual action in instances where breach of contract;
· Induced by a negligent misrepresentation, led to pure economic loss.
INTERFERENCE WITH A CONTRACTUAL REALTIONSHIP
· Interference with a contractual relationship is present;
· Where a third party’s conduct is such that a contracting party does not obtain the performance to which he is entitled ex contractu, or
· Where a contracting party’s contractual obligations are increased.
The following instances have been crystallised in case law:
1. Intentional interference which causes one of the parties to commit a breach of contract.

1. A third party acts in such a way that a contracting party does not obtain the performance he is entitled to ex contractu, but without breach of contract or conduct amounting to enticement.

1. Interference may occur where there is inducement, but inducement causes unlawful termination of contract and not a breach of contract

1. Interference with contractual relationship takes place where contracting party’s contractual obligations are increased.
Union Government v Ocean Accident Guarantee Corporation Ltd: 
· Only delictual liability in cases of intentional interference.
·  Granting of the action based on negligence may lead to an unmanageable situation.

UNLAWFUL COMPETITION
· Unlawful competition, which in general concerns competition between business enterprises, it denotes the pursuit of the custom of the same clients.

· Where the interests of the different competitors in this struggle directly oppose each other, it is self-evident that a conflict of interests will constantly be present.

· Insofar as the area of conflict between competitors is governed by the general principles of aquilian liability;
·  It follows that all the delictual elements must be present to found liability.

· Wrongfulness in unlawful competition lies basically in the infringement of competitor’s right to the goodwill of this undertaking.

· An entrepreneur may infringe the goodwill of a competitor directly and indirectly.

1. Indirect infringement

· An infringement of the goodwill of a competitor is indirect where it occurs as a result of the use that perpetrator makes of his own goodwill: 
· Such infringement is in principle lawful if it can be placed under the genus of performance competition.

The most important forms of wrongful indirect infringements of the goodwill of a competitor are the following: 

1. Misleading the public about the quality, extent, character, or price of one’s own performance.

1. Passing off, i.e, adopting or copying a competitor’s distinguishing signs.

1. The misappropriation of a competitor’s performance.

1. Interference with the contractual relationships of a competitor.

1. Competition in breach of a statutory duty.

1. Direct infringement

· An infringement of the goodwill of a competitor is direct where it occurs without the perpetrator making use of his own goodwill.
· A direct infringement thus implies a direct attack on the competitor.
· The most important forms of wrongful direct infringement of the goodwill of a competitor are the following:

1. Statements that disparage a competitor’s undertaking, goods or services in a false or truthful manner.

1. Instigating a boycott against a competitor

1. Exercising physical or psychological pressure on potential clients, employees or suppliers of a competitor

1. Direct attacks that primarily infringe an independent subjective right of a competitor, other than his right to goodwill.

MANUFACTURER’S LIABILITY
· A particular problematic area of the aquilian action is the liability of the manufacturer of patrimonial loss caused by a defective product.
· The courts regard manufacturer’s liability as being within the field of application of the aquilian action.
· Accordingly, all the elements of a delict must be present for liability of the manufacturer to ensue.
· The requirements of wrongfulness and negligence require particular attention. 
· In developing legal principles in this new filed, much can be learnt from comparative law.
· Such comparative approach can already be discerned in case law.

1. Wrongfulness
· Wrongfulness in our law lies either in the infringement of a subjective right or in a breach of a legal duty.
· The manufacturer has a duty, according to the legal convictions of the community, reasonably to prevent defective products from reaching the market, or staying in the market, and infringing the interests of the consumers.

1. Negligence
· Once wrongfulness has been established, there must also be negligence on the part of the manufacturer in order to found liability.
· The manufacturer’s conduct must be tested against the care that the reasonable person would have exercised in the particular circumstances.
· In this regard, damage arising from the abnormal use of a product will probably, as a rule, not be reasonably foreseeable.

· [bookmark: _GoBack]Otherwise the manufacturer ought to be liable to any person who suffers damage on account of the defective product, provided, of course, that the prejudice to such a person was reasonably foreseeable
