SU 21: CAUSATION – FACTUAL
Causal nexus between conduct & damage is required for a delict. Dws person cannot be liable if he has not caused any damage.

Causal nexus = question of fact (look @ evidence). Causal nexus is something which factually exists or does not exist. Factual causation: Was person’s wrongful act the cause of the plaintiff’s loss?

Various theories of causation have been developed:

· Conditio sine qua non

· Adequacy theory

· Direct consequences theory

· Foreseeability theory

· Flexible approach

Mostly use conditio sine qua non theory as point of departure (inquire whether one facts flows from another), to see if factual causal nexus exists. Then use other theories to determine legal causation (ie for which harmful event flowing from his conduct, should defendant be held liable).

Condition sine qua non theory – the ‘but for’ test:
An act is the cause of a result, if the act cannot be thought away without the result disappearing simultaneously. Dws the act is the conditio of the result.

Works for commission (by eliminating the positive act) and for omission (by inserting the positive act).

Criticism by some:

· This theory is based on a clumsy, indirect process resulting in circular logic

· This test fails in cases of cumulative causation

· Cumulative causation = more than 1 act actually cause a particular consequence

· If one person illuminated, it looks like the other caused the damage alone etc

· Merely an ex post facto way of expressing a predetermined causal nexus
· Can actually only use conditio sine qua non test if one already knows the cause of the particular consequences (eg poison), otherwise it offers no solution

· Dws the test is merely a convenient way of expressing an already determined causal link. Dws just confirms conclusion 

· Merely a method of controlling the correctness of one’s conclusion
· Courts usually determine a factual link bmo evidence and the relevant probabilities of how one fact follows another
Conditio sine qua non and causation by an omission:
Test may also be applied for omissions. But this is probably not a true application of the test, as the test does not work on basis of conduct being inserted.

Correct approach to determine factual causation:

Conditio sine qua non cannot really function as a valid test for causation.

First understand factual causation: it is a particular kind of link/connection between at least two facts/sets of facts, namely the link existing when one fact arises out of another. Dws if fact X is reason why fact Y exists/came into existence, it may be said that X is a factual cause of Y. Necessary to indicate on what grounds this conclusion is made.

Test for factual causation therefore depends on facts of each case. Such test for factual causation also includes ‘normative’ elements. Pure question of fact, not policy matter.

Knowledge/experience/evidence needed to determine causal link. No general formula. Ask: has it in any way contributed to damages?  

Law approaches factual causation differently than eg the medical science does.

When looking @ omission, court must in general determine what the wrongdoer could have done to prevent the consequences. Dws only if defendant could have done something to change the course of events, do the questions of legal duty/reasonable conduct arise. 

For omission: Retrospective analysis of what would probably have happened if the wrongdoer had acted positively in light of the available evidence and probabilities originating from human behaviour and related circumstances. 

SU 22: CAUSATION – LEGAL
Legal system doesn’t hold wrongdoer liable without some limitation for the endless chain of harmful consequences which his act may have caused. Legal causation therefore determines which harmful consequences actually caused the act he is to be held liable for, ie which consequences should be imputed to him. Dws not liable for harm which is too remote from his conduct.

Legal causation (limitation of liability/imputability of harm) = remoteness of damage

Legal causation only problematic where a chain of consecutive/remote consequences result from wrongdoer’s conduct (can’t be held responsible for all the consequences).

Theories for determining legal causation:

· Flexible approach

· S v Mokgethi

· Basic question: was there a close enough relationship between the wrongdoer’s conduct and its consequences, for such consequences to be imputed to the wrongdoer in view of policy considerations based on reasonableness, fairness and justice.

· Policy considerations are relevant here

· But court is not bound to a single, specific theory

· Flexible approach can accommodate divergent legal needs in different fields, eg delict and criminal law

· These theories are all just pointers ito if damage should be imputed to a person (dws @ service of imputability question)

· Theory of adequate causation

· A consequence which has in fact been caused by the wrongdoer is imputed to him, if the consequences is ‘adequately’ connected to the conduct

· ‘Adequate’ connection: If according to human experience (in normal course of events) the act has the tendency of bringing about that type of consequence.

· Ask for example:

· Was the damage the reasonably-to-be-expected consequence of the act?

· Did the damage fall within the expected field of protection envisaged by the legal norm that was infringed?

· Were consequences ‘jurisdictionally relevant’ wrt the cause?

· This test entails an objective prognostic (forward looking) test – “one looks forward as from the moment of the act and ask whether that type of result was to be expected”

· Substantially the same as test for reasonable foreseeability

· Direct consequences criterion

· An actor is liable for all the ‘direct consequences’ of his negligent conduct

· Need not follow immediately in space in time to be ‘direct’

· Also not necessary that exact cause of events must have been foreseeable

· May lead to wide liability and has therefore been limited to direct physical consequences

· There must not have been a novus actus interveniens
· Also limited ito ‘foreseeability plaintiff’ doctrine – actor does not act negligently towards a plaintiff, unless it is foreseeable that the particular plaintiff will be injured

· Severely criticised

· Use as subsidiary test only, although may be used in egg-skull cases (where wrongdoer is held liable for consequences he did not reasonably foresee)

· Theory of fault

· Reasonable foreseeability criterion

SU 23: CAUSATION – LEGAL: FAULT
According to this approach, the wrongdoer is liable only for those consequences in respect of which he had fault, ie those consequences covered by his fault are imputed to him. This approach declares that legal causation as an independent element of delict is unnecessary.

Dws liability limited to the consequences willed by a person whilst aware of their wrongfulness, and those consequences he reasonably should have foreseen and prevented – fault-in-relation-to-the-loss approach.

But intent and negligence cannot serve as satisfactory criteria for legal causation.

Intent as criterion for legal causation

Some say person is only liable for those consequences covered by his intent. Ie intended consequences can never be too remote. But this theory can either be too harsh, or exclude liability. 

Dws courts say intent cannot serve as criterion for legal causation, must use criterion of reasonable foreseeability (subordinate to the flexible criterion) to see for which consequences the defendant should be held liable.

Negligence as criterion for legal causation
Test for negligence is whether reasonable person (in same position as wrongdoer), would have foreseen & prevented injury to another in general (abstract approach) or the injury concerned (concrete approach).

It is true that the question of limitation of liability or legal causation is tacitly answered during investigation into wrongfulness and negligence.

But there is still a fundamental distinction between wrongfulness/fault/factual & legal causation!

In the events of even further consequences (for which he has legal causation), the person’s blameworthiness/wrongfulness is not at issue, but rather if he should be held liable for such consequences.

These approaches can also cause trouble ito strict liability.

Don’t drag one element into the other!!

SU 24: CAUSATION – LEGAL: REASONABLE FORESEEABILITY, NOVUS ACTUS INTERVENIENS, EGG-SKULL CASES (TALEM QUALEM RULE)
REASONABLE FORESEEABILITY
Traditional test for legal causation

Ito the flexible approach, it (together with all the other traditional tests) plays a subsidiary role. Dws this is not a single, decisive criterion for establishing liability.

It would sometimes be possible eg, to impute liability ito the flexible approach (based on legal policy) where damage was so exceptional that it could not have even been reasonably foreseeable.

Van Rensburg suggests the following general test to determine legal causation: 

· Was the consequence & causal progression between act and consequence, at the time of the act foreseeable (with such degree of probability) that the consequences can (in light of circumstances) reasonably be imputed to the alleged wrongdoer?

· Dws person is normally liable for wrongful/culpable act, except for consequences that were highly improbable.

Reasonable foreseeability may also serve as criterion to impute harm in cases of

· Intentional wrongful conduct

· Liability without fault

NOVUS ACTUS INTERVENIENS

A novus actus interveniens = new intervening cause = independent event which, after the person’s act, either caused or contributed to the consequences concerned.

It can completely extinguish the causal connection between the wrongdoer’s act & consequence, so much so that the wrongdoer’s act can no longer be considered to be a factual cause of the consequence. But can also lead to cases where it’s still the factual cause, but the results should no longer be imputed to the actor (dws can limit liability).

Ito flexible approach (the one favoured by our courts):

· The question should be whether the novus actus has been such that the consequences cannot be imputed to defendant ito fairness/justice/reasonableness/policy.

Ito direct consequence test:

· Question is whether the novus actus breaks the ‘directness’ of the consequences which is required for liability

Ito foreseeability:

· Question is whether novus actus influenced the degree of foreseeability to such an extent, that it may be said the consequence was not reasonably foreseeable

A novus actus interveniens may be brought about by:

· the culpable conduct of the plaintiff himself

· the culpable conduct of 3rd party

· natural factors (wind/rain)

Event will only qualify as a novus actus interveniens if it was NOT reasonably foreseeable

EGG-SKULL CASES (TALEM QUALEM RULE) 

These cases arise where the plaintiff (because of one or other physical/psychological/financial weakness) suffers more serious injury/loss aro wrongdoer’s conduct than would have been the case in the absence of such weakness.

Talem qualem rule: You must take your victim as you find him. Dws wrongdoer should be liable for such harm.

Unsure which criterion for legal causation to be used. Some say reasonable foreseeability, some say direct consequence.

But most acceptable approach is flexible criterion for legal causation: fact that person was egg-skull case is just another fact to be taken into account with all the other facts of the case. Dws question should not be if damage was a direct consequence or whether it was reasonably foreseen, but rather whether (in light of all the circumstances, including the egg-skull one) the damage should reasonably be imputed to defendant.

SU 25: DAMAGE
The law of delict has a compensatory function. 

This compensation can take two forms:

1. Compensation for damage

· Damages

· Monetary equivalent of damage awarded to person

· Object: Eliminate as fully as possible his past/future patrimonial (and sometimes non-patrimonial) damage 

· Dws money is intended as equivalent of damages

2. Satisfaction

· Where damage/loss is incapable of being compensated as money is not a true equivalent of impaired interest

· Satisfaction = reparation of damage (in form of injury to personality) by effecting retribution for the wrong suffered & satisfaction of plaintiff/community’s sense of justice

· Defendant usually ordered to pay a sum of money 

Damage/damnum:

· Ancient concept in legal terminology

· Damage = the detrimental impact upon any patrimonial or personality interest deemed worthy of protection by law

· Only harm iro legally recognised interest qualifies as damage

· Prospective loss is part of concept of damage

· Damage consists of patrimonial (pecuniary)and non-patrimonial loss (iniuria)

· Patrimonial loss:

· The detrimental impact on any patrimonial interest deemed worthy of protection by law

· Can be seen as loss/reduction in value of a positive asset in someone’s patrimony (estate), or increase of a negative element of such patrimony (eg debt)

· Patrimony:

· Consists of all patrimonial rights (subjective rights with a monetary value), expectations to acquire rights & all legally enforceable obligations with a monetary value

· Factual & economic concept (ie everything with a monetary value)

· Patrimonial elements:

· Positive: 

· Real rights

· Immaterial property rights

· Personal rights (eg performance)

· Expectations of patrimonial benefit

· Monetary value = market value of thing

· Negative

· Debt

· Expectation of debt (eg aro delict)

· Assessment of patrimonial damage:

· The sum-formula approach

· Comparison of actual current patrimonial sum with a hypothetical current patrimonial sum

· Provides for prospective damage & loss of profit

· Concrete concept of damage

· Method of differentiation

· Compare difference between the patrimony, before and after the wrongful act

· Better test

· Time for assessment

· Date of commission of delict

· Dws date on which 1st damage is manifested

· Events between this date & trial date can also be considered

· Prospective patrimonial damage (lucrum cessans)

· Relevant because of once-and-for-all rule (may only claim once)

· Damage which will (with sufficient degree of probability) materialise, after assessment of damage from earlier event

· The creation of an expectation of a debt

· Once-and-for-all rule:

· Plaintiff must claim damages (already sustained and expected) insofar as it is based on single cause of action

· Prescription of claim commences asa cause of action accrues (generally after 3 years)

· May not sue twice on single course of action

· Collateral source rule & compensating advantages (res inter alios acta):

· Damage causing event may result in plaintiff receiving some benefit from a 3rd party (collateral source)

· May result in plaintiff ‘s claim for damages (payable by defendant) being reduced

· Not deducted from damages (ie is res inter alios acta):

· Life insurance

· Medical fund/sick leave benefit (where employer has discretion to pay)

· Benefits received by owner of vehicle by hire-purchaser (who is contractually bound to repair vehicle)

· Insurance money/pension for dependants of deceased breadwinner

· Discretionary payment of pension benefits

· Donations

· Savings on income tax (where delict caused loss of income) in certain cases only

· Pension to member of the citizen force

· Benefit of concluding a beneficial contract on account of delict

· Earning capacity of widow who claims for loss of support

· Re-marriage of widow (insofar as it doesn’t restore her financial position)

· Adoption of a child who claims for loss of support

· Solace money/award

· Deducted from damages (ie is not res inter alios acta):

· Medical benefits/sick leave person is contractually/statutorily obliged to receive

· Pension & disability pension as above

· Damages received from Compensation Commissioner

· Benefit of free medical treatment

· Marriage prospects of a widow who claims for loss of support

· Savings on income tax due to lost income

· Amount received from wrongdoer/his liability insurer

· Plaintiff’s possible savings on living expenses aro injuries

· Accelerated benefits from deceased breadwinner’s estate

· Mitigation of loss

· Plaintiff can’t claim damages that he could have prevented (although it is the factual result of the defendant’s conduct)

· Plaintiff must take reasonable steps to limit the initial loss

· Principles:

· Plaintiff is obliged to take all reasonable steps to limit the damage caused by the defendant’s delict

· This duty arises as soon as loss is suffered

· Failure to do so means he can’t recover loss for damage he could have prevented

· But the standard of reasonableness is not very high

· If plaintiff did take steps to mitigate the loss, he may still claim for any additional loss caused by such reasonable steps

· Where he reduced his damage, the defendant is only liable to compensate for actual loss (even if plaintiff did more towards mitigation than was necessary)

· Onus on defendant to prove plaintiff did not fulfil his duty to mitigate

· However, once so proved, onus is on plaintiff to prove what his loss would have been if he had taken reasonable steps

· Non-patrimonial damage/injury to personality

· The detrimental impact (change/factual disturbance) of personality interests deemed worthy of protection by law, and which does not affect patrimony

· Reference: Interests of personality

· Physical-mental integrity

· Liberty

· Reputation

· Dignity

· Privacy

· Identity

· Feelings

SU 26: DELICTUAL REMEDIES
SA law of delict rests on 3 pillars:

1. Actio legis Aquiliae
· Actively & passively heritable (falls into his estate and can be instituted by executor)

· Action under this also freely cedable

· Litis contestatio (closing of pleadings) has no effect
2. Actio iniuriarum
· Actively & passively heritable only after litis contestatio
· Dws the claim lapses if plaintiff/defendant dies before such time

· Claims under this also not cedable
3. Action for pain and suffering

· Actively & passively heritable only after litis contestatio
· Dws the claim lapses if plaintiff/defendant dies before such time

· Claims under this also not cedable

Other actions:

· For liability without fault

· Action for damages caused by animals

· Actio de pauperie

· Actio de pastu

· Actio de feris

· Action for damages caused by objects thrown out of/falling from building

· Actio de effuses vel deiectis

· Actio positi vel suspense

· Action for damages for loss of a stolen thing

· Condictio furtive

· Action caused by owners of neighbouring property

· Actio aquae pluviae arcendae

· Action for disturbance of the lateral support

· Interdictum quod vi aut clam

· Other:

· Actio doli

· Actio quod metus causa

· Actio ad exhibendum

· Amende honourable

But most of those involving wrongful/culpable damage, can be grouped under the Aquilian action.

The Interdict:

Delictual remedies aimed at compensation for patrimonial damage/impairment of personality. Interdict, however, can avert an impending wrongful act, or prevent continuation of act that already commenced. Thus has a preventative function, not retributive. Dws fault is not a requirement!

Two forms:

· Prohibitory

· Mandatory

Requirements:

1. There must be an act by the respondent

· Already commenced or threatening; commission or omission

2. The act must be wrongful

· Infringement of clear right; or breach of legal duty

3. No other remedy must be available

· Interdict may be final or temporary (pendente lite) – permanent vs. only applies until end of trial
Concurrence of remedies:

· One act may result in several remedies/varies claims, these remedies may be similar or dissimilar

· May also have a choice between alternative remedies

Exclusionary clauses:

· Parties to a contract may restrict their liability – contractual as well as delictual – through an exemption/exclusionary clause

· Precise restriction depends on interpretation

Prescription of remedies:

· Prescription Act 68 1969: Delictual debt prescribes 3 years after it originated

· For 3rd party claims under Road Accident Fund Act 56  1996, the period is 2/3 years

· Period commences moment all delictual elements are present & creditor has knowledge of the ID of the wrongdoer/facts of case

SU 27: JOINT WRONGDOERS

Damage not necessarily caused by only one wrongdoer. Common law distinguishes between joint and concurrent wrongdoers.

Joint: They coop consciously to commit delict

Concurrent: Independent wrongful conduct that contribute causally to same harmful consequences

At common law, these two are treated differently.

Now, the Apportionment of Damages Act 34 1956 abolishes common law distinction. Joint wrongdoers now = persons who are jointly and severally liable in delict for the same damage. Dws if joint wrongdoers comply, the Act applies irrespective of whether culpability was wrt intent/negligence.

Joint wrongdoers are in solidum liable for the full damage. Plaintiff can sue whichever one he chooses for full amount, or together in same action (then jointly and severally liable). Court may apportion damages among them on basis of their relative degree of fault, and may give judgment against each.

A plaintiff/defendant in action can notify a joint wrongdoer of the action, before litis contestatio, and defendant may claim recourse from that person if he paid full amount aro judgment against him. Can claim proportionate amount.

Also, if plaintiff only got a part of the damages from a defendant, he may sue other wrongdoer for balance.

If joint wrongdoer pays more than is justified, he may exercise his right of recourse against any of the other joint wrongdoers.

SU 28: SPECIFIC FORMS OF PATRIMONIAL LOSS (DAMNUM INIURIA DATUM): PSYCHOLOGICAL LESIONS (EMOTIONAL SHOCK)

Psychological lesion/psychiatric injury/psychological disturbance = any recognisable infringement of the brain and nervous system of a person.

Existence of such a lesion should be proved by psychiatric evidence.

Some naturally caused:

· Through nervous shock

· Fright

· Other mental suffering

But lesions caused by other reasons than emotional shock are also actionable.

Decision of Appeal Court in Bester v Commercial Union Versekeringsmaatskappy van SA Bpk, is the locus classicus for view that impairment of personality and patrimonial loss agv psychiatric injury/emotional shock caused wrongfully/culpably, founds action for pain & suffering and Aquilian action.

Before Bester, there were 2 artificial restrictions on liability for emotional shock:

1. Shock must result from physical injury (concerns wrongfulness)

2. Party must be in personal danger of being injured (concerns negligence and legal causation)
Wrongfulness:

· This requirement was rejected in Bester (this req necessitated that one distinguishes btw physical/psychological harm)

· After Bester, physical injury not absolutely necessary to found liability

· But to be actionable, the harm caused by the shock must be reasonably serious

Negligence & legal causation wrt emotional shock:

· This requirement for personal danger was also rejected in Bester; replaced by yardstick of reasonable foreseeability of harm

· To establish negligence, the reasonable foreseeability/preventability of lesion must be ascertained

· But where negligent act remote, the question of legal causation is at hand – test for negligence is not appropriate to ascertain liability for remote consequences

· It does make a difference whether foreseeability test is applied wrt negligence or legal causation

· Factors to see if psychiatric injury was reasonably foreseeable:

· Fact that it resulted from physical injury

· Fact that plaintiff was in danger of being physically injured

· Fact that plaintiff was informed of death/injury of a close relative

· Fact that plaintiff witnesses death/personal injury of someone he had close relationship with

· Once court has found that serious shock was foreseeable, wrongdoer is liable for physical/mental consequences ensuing from emotional shock (regardless of whether such consequences were also foreseeable) – thin-skull rule/egg-skull/talem qualem rule

SU 19: SPECIFIC FORMS OF PATRIMONIAL LOSS: INJURY/DEATH OF ANOTHER, PURE ECONOMIC LOSS, NEGLIGENT MISREPRESENTATION, INTERFERENCE WITH CONTRACTUAL RELATIONSHIP, UNLAWFUL COMPETITION, MANUFACTURER’S LIABILITY
Aquilian action available in principle to claim damages for pure economic loss.

Pure economic loss:

· Patrimonial loss not resulting from damage to property/personality

· Financial loss flowing from damage to property/personality (but not plaintiff’s property/person)

· Must comply with all delictual elements

· Ito wrongfulness of act causing pure economic loss, it mostly lies in breach of legal duty (but may also sometimes lie in infringement of right)

Five other specific forms of damnum iniuria datum:

· Negligent misrepresentation

· Interference with contractual relationship

· Unlawful competition

· Injury/death of another person

· Manufacturer’s liability

SU 30: SPECIFIC FORMS OF INIURIA: RIGHT TO PHYSICAL INTEGRITY, RIGHT TO GOOD NAME (FAMA), RIGHTS RELATING TO DIGNITAS
DEFAMATION

Intentional infringement of another’s right to his good name. Dws wrongful/intentional publication of words/behaviour concerning another person, which injures his status/good name/reputation. Doesn’t even have to be false, true defamatory words can also be actionable.

Elements:

1. Publication (act)

· Defamation will arise only if disclosed to 3rd person (because relates to opinion of others concerning person), dws publication is necessary

· Dws only needed to disclose is to at least 1 other person (other than plaintiff himself)

· Qualifications:

· Not considered publication if disclosure made to outsider unaware of the meaning/defamatory character thereof irt plaintiff

· Communication of such defamation concerning 3rd party from one spouse to another, does not constitute publication

· Once publication established, plaintiff must prove that defendant was responsible for the publication.

· Question is whether result was foreseen/reasonably foreseeable

· Not only origin of defamation, but also persons repeating it, are responsible for its publication 

2. Wrongfulness/unlawfulness (infringement of personality right/defamatory effect)

· Wrongfulness lies in infringement of person’s right to his good name

· Question of whether good name has in fact (factually) been infringed is irrelevant

· Question should rather be (objectively) if the reasonable man is of the opinion that the reputation has been injured – embodiment of boni mores criterion

· Principles applicable here ito reasonable person test:

· Reasonable/normal/fictional/well-balanced/right-thinking person, with normal emotional reactions, not oversensitive or hyper-critical

· Someone who subscribes to norms/values of Constitution

· Member of society in general, and not of a specific group

· Reaction of reasonable person dependent on circumstances

· Verbal abuse is not defamation (doesn’t injure good name)

· Words/behaviour are prima facie defamatory or not – but may even in secondary meaning be defamatory (innuendo) – primary and secondary meaning ascertained objectively bmo test

· Ambiguous meaning – follow one most favourable to defendant

· Plaintiff must expressly prove that defamation relates to his good name

· Defendant then has onus to rebut this prima facie proof

· Grounds for justification

a. Privilege

· Someone has right/duty to make certain defamatory assertions (to injure another’s good name)

· Absolute privilege (regulated by statute): Liability completely excluded

· Eg members of parliament having complete freedom of speech during debates

· Relative privilege: Only conditional protection – It falls away asa plaintiff proves defendant exceeded the bounds

· Duty discharge or interest furtherance

· Legal duty

· Social/moral duty – reasonable person test

· Legitimate interest

· Other person has corresponding duty to learn of the assertion

· Defendant must prove he acted within the scope/limits

· Plaintiff may still show he has malice

· Judicial/quasi-judicial proceedings

· Applies to all participants

· They enjoy provisional protection

· Two grounds: relevance and reasonable grounds – absence of one = limits exceeded

· But plaintiff may still prove excess ito malice

· Privileged reports

· Court/parliament/public body proceedings’ publications

· Must be fair and substantially accurate account of proceedings

b. Trust/public interest

· Prima facie wrongfulness will be cancelled if defendant proves the remarks were true & in public interest – only has to prove substantial, not literal, truth

· Public interest depends on boni mores

· Time/manner/occasion is NB – don’t rake up past transgressions

· Here, limits are NOT exceeded if person acted with malice

c. Media privilege

· Reasonable publication of untruth

· Apply this defence with caution

· Reasonableness depends on boni mores

· Factors:

· Public interest (not interestedness)

· Nature of info on which it is based

· Nature of mass-medium used

· Extent of distribution

· Reliability of info

· Steps taken to verify info

· Opportunity given to person to react

· Necessity/urgency to publish before verification

· Was less harmful means to achieve same objective available

· Malicious motive

d. Political privilege

· Analogous to media privilege

· Publications on political terrain

· Same factors ito reasonableness as for media privilege, with one exception:

· Publication must be made with ‘the reasonable belief that the statements made are true’

e. Fair comment

· Prima facie wrongfulness may be set aside if defendant proves that the defamation forms part of a fair comment on facts that are true & in public interest

· Four requirements:

· Must amount to comment (not assertion of fact)

· Comment must be fair (ito boni mores) & relevant to facts involved & convey boni fide opinion of defendant

· Facts must be true

· Facts must be in public interest

3. Fault/Culpability (intent/negligence)

· Animus iniuriandi

· Intent to defame = mental disposition to will the relevant consequences, with knowledge that it will be wrong

· Essential requirement for defamation

· If either direction of will/knowledge of consequences lacks, no defamation

· Plaintiff need not prove intent, there is a presumption of wrongfulness/intent, if certain that publication was defamatory & related to plaintiff

· Burden of rebutting presumption is placed on defendant – he may do this by proving mistake/jest

· Grounds excluding intent

· Mistake:

· Thinks conduct is lawful – unaware of wrongfulness

· Mistake rebuts presumption of animus iniuriandi
· Determine subjectively – needs to be reasonable & absent of negligence

· If unreasonable – will be liable for negligence

· Jest:

· Requirement for certain forms of defamation only

· Eg for distributors/sellers of printed matter containing defamatory remarks

· Eg liability of press for defamation recognising negligent (non-intentional) mistake

· Eg defamation by mass media

· Negligence

· Insufficient to render wrongdoer liable, except in cases above

4. Causation

5. Injury (defamatory effect of words/behaviour)

SU 31: FORMS OF LIABILITY WITHOUT FAULT (STRICT LIABILITY): DAMAGE CAUSED BY ANIMALS
Actions to claim for damages caused by animals:

1. Actio de pauperie

· Originated from 12 Tables

· Claim from owner of domestic animal that caused damage

· Fault not required

· Can claim damages & satisfaction 

· Use flexible criterion for legal causation

· Requirements:

· Defendant must be owner of animal

· Mere control not sufficient

· Domestic animal

· May include horses/mules/meerkats

· Excludes wild animals

· Animal must act contra naturam sui generis when inflicting damage

· Contrary to what may be expected of a decent animal of its kind – eg jumping horse, biting dog

· But must have caused it spontaneously (inward vice)/ not in reaction to external stimuli

· Defences:

· Vis maior

· Culpable conduct from prejudiced person

· Culpable conduct from outsider (even 3rd party in control of animal – but may claim from him then)

· Provocation

· Voluntary assumption of risk

· Prejudiced person/property must be lawfully present @ location where damage is inflicted

· Unsure if this means ‘lawful interest’ or ‘legal right’

· Legal right preferable

2. Actio de pastu

· Also from 12 Tables

· Damages claimed from owner of animal causing loss by eating plants

· Three requirements:

· Defendant must be owner

· Animal must cause damage by eating plants

· Animal must act out of own volition

· But culpable conduct from prejudiced person (not outsider) is defence

SU 32: VICARIOUS LIABILITY
Strict liability of one person for delict of another. Dws indirect liability due to particular relationship between persons.

Three cases:

1. Employer-employee

· Employer is liable for employee’s delict committed in scope of his employment

· Fault not required by employer

· Controversial

· Risk of danger theory most suitable (out of all the theories)

· Three requirements:

· Must be relationship @ time of delict

· Contract of service must exist

· Contract of mandate does not found vicarious liability

· To determine relationship between parties – use multi-faceted test looking at all relevant factors/circumstances

· State is also an employer

· Employee must commit the delict

· Right of recourse available to employer (because technically joint-wrongdoers)

· Employee must act within scope of his employment when delict is committed

· Acts in execution/fulfilment of duties ito contract

· Use standard test:

· If solely for own interest/purpose, it’s outside course of employment - Subjective test

· But may also be liable if close link to work - Objective test

· Dws employer only escapes liability if employee (subjectively) promoted own interest, or if he (objectively) disengaged from duties of contract (dws no sufficient close connection)

· Scope of employment may also be decided on basis of creation-of-risk by employer:

· Does act fall within risk created by employer

·  But does not replace standard test

2. Principal-agent

3. Motor car owner - motor car driver

· Owner lends car to someone to drive

· Driver negligently makes accident

· Owner fully liable

· Requirements:

· Owner must request driver to drive, or supervise his driving

· Must be driven in the interest of the owner

· Owner must retain right/power of control over manner in which it is driven

· Here too, vicarious liability may be explained wrt risk theory.
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