SU 14: WRONGFULNESS – ABUSE OF RIGHTS & NUISANCE (ITO NEIGHBOUR LAW)

Actor exercises rights in a legally impermissible manner and thus ‘abuses’ such rights. Entails basic question whether or not the defendant acted wrongfully.
The doctrine of abuse of rights applies mostly the property rights of neighbours are concerned:

· As general rule, the owner of immovable property may use it as he sees fit, as long as he acts within legal boundaries. Dws the absolute power is limited by law.

· Weigh interest of owner against interest of his neighbour

· Basic question is still one of wrongfulness. Dws concerns the reasonable or unreasonable utilisation by the defendant of his property.

· Mental disposition plays important role in considering reasonableness; malice may indicate unreasonable conduct. Conduct with exclusive aim of harming neighbour is wrongful. Dws malice can renders usually lawful act, wrongful (if wrongdoer obtains no other benefit there from – animus vicino nocendi), although can’t always be said that a mere improper motive transforms a lawful act into a wrongful act.

· Actor exceeds bounds of reasonableness and acts wrongful, if his benefit is slight, but nature of his conduct is drastic and harm is serious (even if he did not intend to harm his neighbour)

· If actor harms neighbour in the process of advancing his own reasonable interests, he does not act wrongfully (even if he intends harm).
Legal principle applicable to neighbours of land, sometimes called ‘nuisance’. But rather avoid this term.

Nuisance is so-called delict. It involves repeated infringement of plaintiff’s property rights.

Examples:

· Repulsive odours

· Smoke and gases

· Water seeping onto plaintiff’s property

· Leaves from defendant’s trees falling onto plaintiff’s premises

· Slate being washed down river onto plaintiff’s land

· Causing a disturbing noise

· Overhanging branches

· Electrified fence on top of a communal wall

SU 15: FAULT – INTENT

GENERAL

Two forma of fault: intention (dolus) and negligence (culpa).

Fault is a subjective element of a delict, because it concerns a person’s attitude. Nevertheless, the test for negligence is an objective one.

Type of fault required for actions:

· Action legis Aquiliae – intention or negligence

· Action for pain and suffering – intention or negligence

· Action iniuriarum – intention

To be blameworthy (ie have fault), a person must first have accountability. A person is accountable (culpae capax) if that person has the necessary mental ability to distinguish between right and wrong, and if he can also act in accordance with such appreciation. Accountability is therefore the basis for fault.

Factors causing persons to lack necessary mental capacity (and are therefore not accountable):

· Youth

· Child < 7 years, always culpae incapax – irrebutable presumption that he is not accountable

· Rebuttable presumption that child 7-14 years lacks accountability. Dws assume this until contrary is proven; may be blameworthy if all elements of delict is present

· Mental disease/illness

· If person cannot at a given moment distinguish between right and wrong, or cannot act in accordance therewith, he is not accountable.

· Dws no fault

· Intoxication/similar condition induced by a drug

· But mere consumption can be a negligent act, and defendant may be held responsible for this

· Anger due to provocation

· Person under provocation can lose his temper and become passionately angry

· Here he may be said to lack accountability, but rather see provocation as a ground for justification ito wrongfulness.

INTENT
A person acts intentionally if his will is directed at a result which he causes while conscious of the wrongfulness of his conduct.

Intention has two elements:

1. Direction of the will

· direct intent/dolus directus
· wrongdoer actually desires a particular consequence of his conduct

· indirect intent/dolus indirectus
· wrongdoer directly intends one consequence of his conduct, but also knows that another consequence will inevitably also occur

· causing of second consequence thus accompanied by indirect intent

· dolus eventualis

· wrongdoer does not desire the particular result, but (actually subjectively) foresees the possibility that he may cause the result and reconciles himself to this fact

· dws he nevertheless performs the act

· Definite(directed a specific person) & indefinite intent (not directed as specific person, eg bomb)

2. Knowledge/consciousness of wrongfulness

· Insufficient for wrongdoer to merely direct his will, he must also realise/foresee it is wrongful

· Intention = willed act known to be wrongful

· Mistake/error wrt wrongfulness, excludes intent (eg mistake about ground of justification) – because it then excludes knowledge of wrongfulness

· Unaware of wrongfulness = no intent

Motive (reason for conduct) is not = intent. Motive can help prove intent or proof of consciousness of wrongfulness, however.

Mistake concerning causal nexus: Sometimes a wrongdoer causes a result different from what he forsesaw. Material deviation – intention is absent... Immaterial deviation – assume intention was present .

SU 16: FAULT – NEGLIGENCE
A person is negligent if a reasonable person in his position would have acted differently if the unlawful causing of damage was reasonably foreseeable and preventable.

Dws blamed for conduct of

· Carelessness

· Thoughtlessness

· Imprudence

· Giving insufficient attention to actions & failing to adhere to standard of care legally required of him

Criterion = objective/reasonable person/bonus paterfamilias

Dws culpa arises if:

· A diligens paterfamilias  in the position of the defendant would

- foresee the reasonable possibility of his conduct injuring another (person/his property) and causing him patrimonial loss; and

- take reasonable steps to guard against such occurrence; and

· The defendant failed to take such steps.

Test for negligence (more condensed):

· Person is guilty of culpa if hiss conduct falls short of that of the standard of the diligens paterfamilias. The standard is always objective.

Intention and negligence can be present simultaneously.

Difference between ordinary and gross negligence (some statutes distinguish between them). Gross negligence = extreme departure from standard of reasonable man (while still not dolus eventualis). Dws person must show complete obtuseness of mind in case of conscious risk-taking, or total failure to take care in case of no conscious risk-taking.

The reasonable person characteristics:

He has a certain minimum knowledge and mental capacity; not exceptionally gifted, nor underdeveloped. Court doesn’t take into account stupidity, illiterateness etc. Dws everyone required to conform to the objective standard of the reasonable person.

· Children

· The reasonable person test only arises for children > 7 years old

· Before 1965 courts applied reasonable child test

· After 1965 (Jones v Santam case), courts apply reasonable person test

· Fact that person is child is irrelevant for negligence

· Once negligence has been established, however, look @ child’s accountability (did he have insight/experience/maturity & act in accordance herewith, and take all a child’s subjective qualities into account) – this wrong way round approach was criticised – but still essentially the same as < 1965 approach – dws use it

· Experts

· Use reasonable expert test

· Eg dentist/surgeon/electrician etc

· Same as reasonable person test, except that measure of expertise is added

· Look @ average level of such expertise

SU 17: FAULT – NEGLIGENCE: FORESEEABILITY & PREVENTABILITY OF DAMAGE
Test for negligence rests on 2 legs:

1. Reasonable foreseeability

· Abstract/absolute approach

· Was harm in general reasonably foreseeable?

· Did person’s conduct in general create unreasonable risk of harm to others?

· No need to have foreseen extent of damage/particular consequences

· Dws look @ legal causation for liability

· This approach not generally accepted by courts

· Concrete/relative approach

· Person’s conduct may only be described as negligent ito a specific consequence 

· Dws occurrence of a particular circumstance must be reasonably foreseeable

· Only negligent iro specific consequence, not merely damage in general

· Precise extent need not be foreseen

· Need to also look @ legal causation

· Preferred approach

· Foreseeability of harm will depend on degree of probability of the manifestation of the harm

2. Reasonable preventability

· Issue of avoidance of harm

· Did defendant take adequate steps to prevent the materialisation of the damage?

· Four relevant factors:

1. Nature/extent of risk

· If risk not serious & harm foreseen is light, reasonable person might not have taken steps to prevent it (consequently wrongdoer is not negligent)

2. Seriousness of damage

· Where possibility is slight, but harm may be extensive, person should take reasonable steps to prevent such damage

3. Relative importance and object of person’s conduct

· If purpose of conduct is very important, despite possible risk, reasonable person would not have taken steps to prevent harm

4. Cost and difficulty of precautionary steps

· Cost > gravity of risk, reasonable person would not take steps to reduce risk (and vice versa)

SU 18: FAULT – NEGLIGENCE: JUDGED IN LIGHT OF CIRCUMSTANCES, NEGLIGENCE AND DUTY OF CARE, PROOF, WRONGFULNESS & NEGLIGENCE 
SURROUNDING CIRCUMSTANCES
Evaluate all circumstances of a case. Examples of factors to be taken into account:

· Things inherently dangerous

· Act with more care

· Disability/incapacity

· Act with more care when dealing with them

· Doctrine of sudden emergency

· Can’t be expected to exercise same judgment in emergency

· Three requirements to escape negligence, ie meet standard of reasonable person:

1. Situation of imminent peril

2. Wrongdoer must not have caused such situation

3. Must not have acted in grossly unreasonable manner

· Person relies on fact that another person will act in a reasonable way/obey law

· Generally don’t have to guard against recklessness of others

· Customs/usages/opinions of community

· Can be a defence if person acted in accordance with normal practices

· Specific statutory provision which applies

· Statutory provisions provides evidentiary material, but is not conclusive proof of negligence

NEGLIGENCE AND ‘DUTY OF CARE’
Negligence determined ito test of reasonable person. Sometimes courts use ‘duty of care’ doctrine instead:

· Did defendant owe plaintiff a duty of care? Policy based value judgment

· Was there a breach of this duty? Would the reasonable person have prevented the damage

Both affirmative = negligence.

Not a general duty, only duty towards certain person/group of persons. But ‘duty of care’ may confuse test for wrongfulness, namely breach of a legal duty. Don’t use this test.

PROOF OF NEGLIGENCE
Onus on plaintiff to prove defendant negligence on a balance of probabilities.

Onus on defendant, however, to rebut a statutory presumption of negligence.

Maxim res ipsa loquitur: facts speak for themselves. Plaintiff may use this to show defendant acted negligently (merely an argument on probabilities).
WRONGFULNESS & NEGLIGENCE
Objective criterion used for both. But differences between test for wrongfulness and test for negligence:

· Reasonableness ito boni mores vs. reasonableness ito foreseeability/preventability of damage

· Wrongfulness qualifies conduct vs. negligence qualifies the defendant

· Wrongfulness determined ito actual facts vs. negligence determined ito probabilities

· Wrongfulness determined before negligence

· Test for wrongfulness is narrower & less burdensome on community

· Person may act unreasonable for purposes of wrongfulness, but reasonable for purposes of negligence

SU 19: FAULT – CONTRIBUTORY FAULT (NEGLIGENCE)

Fault refers to the defendant’s conduct, while contributory fault refers to the plaintiff’s conduct. This limits the extent of the defendant’s liability.

Contributory fault is regulated by the Apportionment of Damages Act 34 1965.

Common law position before Act:

· If 2 people were @ fault, neither could claim damages, unless one was more guilty , or his negligence was the decisive cause of the accident/damage

· When finding the decisive cause, court looked @ who had the last opportunity to avoid the accident (last opportunity rule)

· This position now changed with Act

The Apportionment of Damages Act 34 of 1965:

· Made changes ito contributory fault (in form of contributory negligence) on part of plaintiff

· S1(1)(a) & (b):

· These provisions abolish the ‘all-or-nothing’ principle of common law

· Court may now apportion damage of each party in accordance with their relative degree of fault

· Meaning of ‘fault’

· Usually refers to both intent and negligence

· But under the Act, a defendant who intentionally caused harm to the plaintiff, will not be able to ask for reduction in damages

· Contributory-intent:

· Plaintiff had intentionally contributed towards his own loss, where defendant was merely negligent – here plaintiff forfeits his claim

· Or both plaintiff and defendant had intent – here S1(1)(a) applies 

· Meaning of ‘apportionment of damages’

· Doesn’t mean it gets divided, simple means it is reduced for defendant

· Criteria for ‘apportionment of damages’

· Reasonable person test for negligence

· Only where both have fault (dws defendant must also have fault)

· Act does not apply to strict liability

· Causal nexus determined by usual test, not last-opportunity rule

· Compare respective degrees of negligence in order to determine who bears which portion of the damage

· Court calculates each party’s negligence as a percentage (ito deviation from standard of reasonable person) – as in Jones case

· Then take ratio between plaintiff’s and defendant’s degree of fault to calculate compensation

· Eg plaintiff: defendant = 70:80 = 7:8 (15). Dws plaintiff is 7/15 = 46.7 % to blame and only receives 53.3 % compensation for damage.

· Onus of proof

· Onus on defendant (because he usually raises the defence)

· Balance of probabilities

· The concept of contributory negligence

· Concept used to determine extent of defendant’s liability bmo method analogous to that for determining negligence

· But terminology wrong, because person can’t really act wrongful ito himself (and wrongfulness precedes negligence)

· Fault in regard to ‘damage’ or ‘damage causing event’

· Sometimes plaintiff was not negligent ito accident itself, but his other negligence increased damage resulting from accident (eg not wearing seatbelt although accident not agv his negligence)

· This does constitute contributory negligence as well

· But only relevant in so far as it increases the damage – S1(1)(a) applies

· S1(3):

· Words ‘but for the provisions of this section’ are meaningless

· Also incorrectly views fault as a type of conduct – fault is legal blameworthiness

· The dependant’s action

· Contributory negligence of breadwinner can have an effect on an action instituted by his dependants.

· Breach of contract

· Act doesn’t apply to damage aro breach of contract 

· Legal causation

· Distinguish from contributory negligence

· Not every negligent act of plaintiff falls into S1(1)(a).

· Distinguish between his negligence before the damage-causing event and after – former relates to apportionment of damages & latter to legal causation (and may exclude defendant’s liability)

SU 20: FAULT – VOLUNTARY ASSUMPTION OF RISK & CONTRIBUTORY FAULT (INTENTION)
Consent to injury/risk of injury (as justification to wrongfulness) sometimes referred to as voluntary assumption of risk. But voluntary assumption of risk can also mean contributing fault (as ground that cancels fault).

When plaintiff is completely aware of the risks/dangers, but wilfully exposes himself thereto, he acts intentionally iro prejudice he suffers, and contributory intent attaches to him. However, other req. for intent (consciousness & wrongfulness/unlawful goal) must also be present, otherwise no contributory intent.

Contributory intent cancels the defendant’s fault (negligence only)! Voluntary assumption of risk (in both its forms) is a complete defence excluding defendant’s delictual liability.
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