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LAW OF CONTRACT 

STUDY UNIT 1 

1. Distinguish between a contract and unjustified enrichment. (5) 

A contract is an agreement entered into with the intention of creating an obligation or obligations. A contract is therefore a fact, an event. From a contract, arises an obligation or obligations. 

Undue enrichment is a principle of our law that no-one should unjustifiedly be enriched at the expense of another. 

Here undue enrichment means that there is no valid legal ground for the one's obtaining a benefit at the expense of the other. 

2. State the requirements for the formation of a valid contract. (5) 

(1) There must be agreement (consensus) or ostensible agreement between the parties. 

(2) The parties must have capacity to act. 

(3) The performance must be possible at the time the contract is entered into. 

(4) The conclusion of the contract, the performance and the object of the contracting parties must be lawful (the contract must in other words be legal). 

(5) Constitutive formalities must be complied with. 
3. Distinguish civil obligations from natural obligations. (5) 

Whereas a civil obligation may be enforced directly by recourse to a court of law, a natural obligation may not. 

A natural obligation does, however, have some legal effect: 
it is a legal relationship as opposed to a merely moral relationship, and just as in the case of a civil obligation, it can be validly discharged, is capable of indirect enforcement by way of set-off and can serve as the basis of an accessory contract such as suretyship.

 An example of a natural obligation is a contractual obligation that requires a minor who acted without the necessary consent, to perform something, or an obligation which requires the payment of a wagering or gambling debt. 
4. Distinguish between a contract and an obligation. (5) 

A contract is an agreement entered into with the intention of creating an obligation or obligations. A contract is therefore a fact, an event. A contract is, however, not a simple fact but rather a legal fact, that is a fact or set of facts to which the law attaches consequences. Obligations thus arise from legal facts. 
From a contract, arises an obligation or obligations. An obligation is a juristic bond in terms of which the party or parties on the one side have a right to a performance and the party or parties on the other side have a duty to render that performance. In other words it is a legal relationship between two or more legal subjects. 
5. Distinguish between agreements creating obligations, agreements extinguishing debts and real agreements. (5) 

• Agreements creating obligations (contracts) 
Agreements of this nature are nothing but contracts. This is by far the most important of the three agreements 
• Agreements extinguishing a debt 
An agreement extinguishing a debt is one in terms of which an obligation is terminated, for example release or discharge. Discharge is achieved by the debtor's performing what he has undertaken to perform with the consequence that the obligation concerned is terminated in a natural way. 
• Real agreements 
A real agreement is an agreement whereby a right is transferred. Real rights, for example ownership, are transferred by delivery (movable property) or registration. 
• Overlapping of obligationary, extinguishing and real agreements 
Obligationary, extinguishing and real agreements may sometimes overlap to a greater or lesser extent. 
For example, suppose D walks into a cafe, puts his R5 on the counter and points to a packet of sweets. The proprietor takes his money and hands over the sweets. 
6. Explain the difference between a void contract and a voidable contract. (5) 

Misrepresentation, duress or undue influence, can only render a contract voidable, because in such a case there is consensus, so that the contract cannot be void, but the consent has been obtained in an improper manner, rendering the contract assailable.
 A void contract creates no obligations. 
A contract which is merely voidable does create obligations, and these obligations then exist until the contracting party who has the election (choice) decides to terminate them. 
He is not, however, obliged to terminate them and if he does not, the obligations continue to exist unaffected. 
STUDY UNIT 2 1.
 Indicate in two sentences the meaning of the maxim plus valet quod agitur quam quod simulate concipitur. 
The rule means that in the case of simulated acts the true intention of the parties will be given effect. The simulated agreement will therefore be void. Where neither of the parties has the intention to be bound, but they create the impression outwardly that they do have such intention, a simulated juristic act exists because there is no juristic consensus. The law judges such an act in terms of the true intention of the parties. Inter partes effect is given to the true intention of the parties; however, if this could prejudice outsiders, the impression created by the parties may be upheld against them by means of the doctrine of estoppel. 
STUDY UNIT 3 1. 
Briefly distinguish simple auctions from auctions subject to conditions. (5) 
In a simple auction, the bidder makes an offer which the auctioneer then considers and either accepts or rejects.
 The offer is made to a definite person, the auctioneer. 
An auction subject to conditions is different.
 The conditions may relate to many things. The conditions may be advertised beforehand, in a newspaper or in a catalogue or announced at the auction itself. 
With an auction subject to conditions, one is dealing with two potential contracts: firstly, the contract that binds the parties to the auction conditions and secondly, the substantive contract of sale. 
When an auctioneer announces that an auction is to be held subject to conditions, he is making an offer. He is free to revoke the offer before it is accepted. Any person who bids for an article thereby makes it known that he agrees to the conditions (accepts the offer) laid down by the auctioneer and a contract to that effect arises. Once a person starts bidding, he is then making an offer on the substantive sale, which the auctioneer can accept or reject. Once the auctioneer has accepted the highest bona fide bid, a contract of sale arises. 
2. STATE the circumstances in which an offer lapses. (5) 
* after the expiry or lapse of the prescribed time, or of a reasonable time 
* upon the death of either the offerer or the offeree 
* upon being rejected 
* upon revocation 
3. Discuss whether an advertisement and a promise of reward respectively constitute an offer. (10) 
Although an advertisement generally amounts to no more than an invitation to do business, a promise of reward is regarded as a special type of advertisement which does amount to an offer. It is a requirement for a valid offer that the offer must contemplate acceptance and a resultant obligation. The advertiser's intention is to invite an offer from some member of the general public - he does not make an offer, which can be accepted. The above-mentioned requirement is therefore not generally complied with in the case of advertisements. However, in the case of a promise of reward, a reward is offered to any person who performs a certain act. Once the required act has been performed, the offer contained in the promise of reward is accepted and a contract arises. 
4. X attends an auction of certain immovable property. The auction is held subject to certain conditions one of which is that the property may not be sold for less than R100 000. X bids R110 000 but soon sees that no one else is going to bid for the property and he informs the auctioneer that he is retracting his bid of R 110 000 and is bidding only R 100 000. The auctioneer ignores this statement of X and knocks down the bid of R11 0000. 
4.1 What contract(s) are we dealing with here? 
We are dealing with two potential contracts: first, the contract which binds the parties to the auction conditions, and second, the substantive contract of sale. When the auctioneer announces that the auction is to be held subject to certain conditions, he indicates that this is the basis on which the auction will be held. Any person who bids for an article offered for sale, thereby makes it known that he agrees to the conditions. The auctioneer's offer regarding the auction conditions has therefore been accepted, and the conditions now bind both parties. If the prospective buyer makes a bid, and the auctioneer accepts it, a substantive contract arises. 
4.2 May X retract his bid? 

Yes. X may revoke his offer before the auctioneer has knocked down on the bid because an offer is revokable before acceptance. X's bid of R110 000 fulfils a dual function: on the one hand, it is an acceptance of the auctioneer's offer that the auction will be subject to the conditions stated, and on the other, it is an offer for the immovable property. 
The contract of sale is, however, only concluded once the auctioneer accepts X's offer by knocking down on the bid. Before the offer is accepted, no legal relationship exists between the offerer (X) and the offeree (the auctioneer). X can therefore freely revoke his offer at any time before the auctioneer accepts it. 
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STUDY UNIT 4 1. 
Discuss the expedition theory with reference to Cape Explosive Works Ltd v South African Oil and Fat Industries: Cape Explosive Works Ltd v Lever Brothers (South Africa) 1921 CPD 244. (10) 
C, a manufacture of glycerine, in the Cape, accepted 2 offers – one from Transvaal and one from Natal. In both cases, offer and acceptance were made by letter. It became necessary to work out where the contracts had been concluded, for the purposes of jurisdiction. The court held that the contracts were concluded where C’s letters of acceptance were posted and not where they were read. Thus, it was decided in this case that agreements entered into by letter arise at the place where and the moment when the letter of acceptance is mailed. 
Thus, the expedition theory was introduced into our law by this judgment. The court reasoned as follows: the information theory is the best theory from a purely philosophical viewpoint and therefore applies as the general principle in our law; however, in the case of contracts concluded through the post, an exception is made in favour of the expedition theory, because in practice this theory is the most convenient and presents the least difficulty. Once a properly addressed letter has been posted, a presumption arises that it will reach its destination. 
The judgment in Cape Explosive Works was approved by the Appellate Division in Kergeulen Sealing and Whaling Co v Commissioner for Inland Revenue. 
Note: postal contracts are the most obvious instance where there is a departure from the requirement that the offeror must be notified that his offer has been accepted before a contract comes into being (ie departure form the information theory). 
This case recognized the expedition theory for contracts concluded through the post. However, if the parties have a different intention, the expedition theory will not apply. 
2. State the requirements for a valid acceptance of an offer. (4) 

• The acceptance must be unconditional and unequivocal 
• The offer must be accepted by the person to whom it was addressed 
• The acceptance must be a reaction to the offer - a person cannot accept an offer of which he is not aware 
• The acceptance must comply with any formalities set by law or by the offeror 
3. S sends P a fax in which he offers to sell him his (S's) motorcycle, a collectors piece, for R100 000. Before receiving S's fax, P posted S a letter offering to buy S's motorcycle for R100 000. S tenders delivery of the motorcycle but P refuses to accept delivery. Can S successfully institute action against P? Discuss with reference to Bloom v American Swiss Watch Co 1915 AD 100. (6) 
The Electronic Communcations and Transaction Act 25 of 2002 applies the reception theory to contracts concluded with data messages. It is wide enough to include faxes. 
The reception theory holds that the agreement comes into being when the offeror receives the offeree’s letter of acceptance. In this example there are 2 substantive offers. 
S makes an offer ot P by fax, and this offer needs to be replied to by post/ fax and a contract would come into being when S receives P’s postal/ faxed acceptance. This was not done. Without being aware of the offer, P makes S an offer by post. The contract would come into being when S posts his letter of acceptance. Although S tenders delivery there has no letter of acceptance posted. Thus no contract comes into being. 
As was stated in Bloom’s case, one of the requirements for acceptance is that the acceptance must be a reaction to the offer. Although it appears that S and P both had the same intention in mind, their minds did not meet. There was no proper reaction to either offer. 
The facts of Bloom’s case reflect this in that although a company offered a reward to any person who could provide information which would lead to the arrest of thieves who had stolen jewellery, and Bloom furnished such information, he was ignorant of the reward being offered. 
Thus he could not claim the reward. 
4. X and Y are involved in protracted negotiations to conclude an intricate software contract. X spends R8 000 to do the required calculations. The parties are very close to agreement when Y suddenly breaks off the negotiations. Can X successfully institute action against Y? Discuss. (4) 
It is generally assumed that parties who are engaged in negotiations for a contract have the complete freedom to end the process whenever they so desire. Negotiations may, however, create the expectation that a contract will eventually arise and where one of the parties has incurred expenditure in preparation for performance under the expected contract, this party will probably suffer a loss if the other party ends the negotiations. In other legal systems the position is that the relationship between the parties is governed by good faith (bona fides) and objective reasonableness which requires each party to have due regard for the legitimate expectations and interests of the other. 
In certain circumstances the law could impose a duty to inform or to exercise due care; an obligation to pay compensation for loss arising out of the frustration of reasonable expectations or a duty to continue negotiating in good faith. 
In South African law, however, the position is unsatisfactory. Duties to negotiate in good faith and to compensate for losses incurred owing to an unreasonable termination of negotiations by one party do not exist in our law, but should be recognised. 
5. In Bird v Sumerville 1961 (3) SA 194 (A) a valid contract of sale was not concluded because the offeror failed to make separate offers to the addressees, a husband and wife who were married out of community of property. Answer yes or no and substantiate. 
No. The offer was only directed at the man and nobody other than the offeree can accept an offer. 
The intention of the offeror determines whether an offer is made to certain or unascertained persons. Where an offer is addressed to unascertained persons it may be accepted by any one of them. 
Where an offer is addressed to a specific person or persons it may, however, only be accepted by the addressee(s). 
In Bird v Sumerville the seller intended to make an offer to the man only but both the man and wife accepted the offer as purchasers. Although the seller could not be prejudiced by this, the court did not hold him bound to the contract because he did not intend both the man and wife to accept the offer. 
6. Why did the plaintiffs claim fail in Bloom v The American Swiss Watch Co 1915 AD 100? 
When the plaintiff furnished the information he was unaware of the reward issued for such information. The court decided that a person cannot accept an offer if he is not aware of it. The acceptance must be a reaction to the offer. The court thus pointed out correctly that agreement is a requirement for any contract, and where one party was unaware of the offer of the other party, agreement is not possible. 
7. X wishes to purchase Y's Ford Mustang and makes Y a verbal offer on 1 January. Y decides to accept X's offer and sends a telegram informing X of this on 2 January but X does not read the telegram because his dog ate it. 
On 3 January Y telephones X and informs him of the acceptance. On the same day he sends a letter confirming the acceptance to X which X receives on 6 January and reads on 7 January. On what date was the contract concluded? 
The contract arose on 3 January because the information theory is applicable and that is the date on which X was informed of Y's acceptance. The primary basis for contractual liability is actual and conscious agreement between the contractants. 
The offeror must have been informed of the acceptance of his offer before actual agreement has been reached. There can thus be no agreement unless the offeror knows that his offer has been accepted. The general rule is therefore that an agreement is formed only when the acceptance is communicated to the offeror (when Y informed X of his acceptance by telephone). 
8. Fred offers to purchase Peter's television set at a purchase price of R500. Peter agrees to the sale but tells Fred that he wants R600 for the set, whereupon Fred indicates to Peter that he is no longer interested. A week later Peter telephones Fred and tells him that he has accepted the offer of R500. In the meantime, however, Fred has purchased another television set. Did Fred and Peter conclude a valid contract?
 No - an offer lapses where a counter-offer has been made by the offeree. A counter-offer by the offeree is regarded as tantamount to a rejection. In principle, anything more or less than an unqualified acceptance of the entire offer amounts to a counter-offer and constitutes a rejection of the original offer. Bear in mind, however, that in spite of an apparent deviation from the terms of an offer, a declaration may under certain circumstances still constitute an unqualified acceptance. 
STUDY UNIT 5 1. 
Briefly explain the legal nature and consequences of a right of pre-emption. (5) 
The contract of pre-emption does not place a duty on the grantor to sell the subject matter of the right; the grantee merely acquires the preferential right to buy should the grantor decide to sell. The prospective seller's capacity to alienate the thing in question is thus restricted. 
The prospective purchaser also acquires a right, therefore, but whereas the performance to which the grantor of an option is bound is the maintenance of an offer, the obligation in the case of the right of pre-emption is a negative one, that is that the thing may not be alienated to a third party except under the conditions prescribed in the agreement creating that right. It is now the seller and not the buyer who makes the critical decision whether a contract of sale is to be concluded or not. 
2. Distinguish an option from a right of pre-emption. (10)
 Description 
An option may be defined as a substantive offer reinforced by an agreement (option contract) in terms of which the grantor undertakes as against the grantee to keep open his offer, with the result that the grantee acquires the competence to consider the offer and to accept or reject it. 
A right of pre-emption is an agreement in terms of which one prospective contractant (purchaser) acquires a preferential right to contract with the other contractant (seller) should the latter actually decide to sell. 
Consequences 
The option contract obliges the grantor to maintain his substantive offer in accordance with the terms of the option contract. A substantive contract arises if the grantee accepts the substantive offer. The option holder determines whether a contract in accordance with the substantive offer arises. 
A right of pre-emption does not place a duty on the grantor to sell the subject matter of the right; the grantee merely acquires the preferential right to buy should the grantor decide to sell. The obligation of the grantor is negative. The grantor may not alienate the thing to a third party except under the conditions prescribed in the agreement creating the right. The grantor primarily determines whether the parties will conclude a substantive agreement, usually after negotiating the contractual terms. 
Remedies 
Breach of an option contract and the consequences thereof are governed by the general principles of the law of contract.
 Should the grantor of the option attempt to revoke the substantive offer contrary to the option contract, the holder of the option may enforce the contract specifically by means of an interdict. Furthermore, damages may be claimed to place the option holder in the position he would have been in if the option had been exercised. 
In the case of breach of a right of pre-emption the holder may apply for an interdict to prevent the grantor from alienating the thing to a third party. A claim for damages is also available. It seems uncertain whether the holder may claim specific performance, but in Associated SA Bakeries (Pty) Ltd v Oryx & Vereinigte Backerereien (Pty) Ltd the Court found that in the event that the grantor contrary to the right of pre-emption concluded a sale agreement with a third party, the holder may step into the position of the third party by way of a unilateral declaration of intent. 
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3. Discuss the cession of options. (5) 
As a rule claims may be freely ceded. 
The claim arising from the option contract in this case, however, is so closely related to the substantive offer that the question whether it may be ceded must be rendered dependent on the intention of the grantor: if it was his intention that the option will be open to the grantee alone, then the option cannot be ceded; if it is immaterial to him who exercises the option, the grantee or a third person, it may in fact be ceded. 
Normally the cession of an option need not be in writing. Section 1 of Act 68 of 1957 provided, however, that a cession in respect of land or any interest in land had to be in writing and signed. This requirement has, however, been omitted from section 1(1) of Act 71 of 1969 and from section 2(1) of Act 68 of 1981; consequently it is clear now that the cession of an option in respect of land need not be in writing. 
4. On 1 May X wrote to Y offering Y his (X's) farm at a price of R200 000. On 5 May Y phoned X requesting X to keep the offer open until 30 June. X consented to this request. On 20 June Y ceded his "right to buy X's farm" to Z. On 25 June X informed Y that the farm was no longer for sale. On 30 June Z sent X a telegram in terms of which Z accepted X's offer. The telegram reached X on 30 July. Z now offers payment of R200 000 and claims delivery of the property. Discuss the following defences raised by X:
 4.1 There never was an enforceable option because the agreement between X and Y was not in writing. (5) 
This defence is based on the question whether an option to alienate land must comply with section 2(1) of the Alienation of Land Act of 1981. 
Two contracts come into play in the case of an option - the pactum de contrahendo and the substantive contract created when the option is exercised. Both must comply with the usual requirements for the formation of contracts in general. 
Our example is a case where the offer to sell is made in writing on one occasion and is later followed by an oral offer to keep the offer to sell open. Section 2(1) of the Alienation of Land Act requires a "contract of sale" to be in writing. 
The pactum de contrahendo which comes into the question with the acceptance of the oral offer is not a "contract of sale" and consequently one can conclude that it need not be in writing. What must be in writing is the offer to sell. The remarks in Hirschowitz v Moolman and Others to the contrary namely that all options to alienate land now have to be in writing and signed must be regarded as obiter. Since the exercise of the option is nothing but an acceptance of the substantive offer which forms the basis of the ensuing contract to sell, it is obvious that where the option is in writing, acceptance in writing constitutes acceptance of the contract. 
The statement in Hirschowitz v Moolman, supports this view. Subject to the usual exceptions, this acceptance is binding only when it has been communicated to the grantor of the option. 
The communication of acceptance need not, however, be in writing (Hersch v Nel). 
4.2 Even if an enforceable option existed, this option was granted to Y and not to Z. (5) 
This defence is based on whether options can be ceded and whether the cession must be in writing. As a rule, claims may be freely ceded. 
However, in the case of an option, the claim is so closely allied to the offer, that the question whether it may be ceded depends on the intention of the grantor (X).
 If it was his intention for the option to be open to the grantee (Y) alone, then the option cannot be ceded. An important consideration in establishing the intention will be whether it is of any importance to the grantor, who will be obliged to render the counter-performance if the option is exercised.
 In Hersch v Nel it was decided that where there is nothing in the option to show the intentions of the party, an option to purchase for cash is ordinarily capable of being ceded. 
The option granted Y could probably have been ceded, because the purchase price was payable in cash. Normally the cession of an option need not be in writing. 
Section 1 of Act 68 of 1957 provided, however, that a cession in respect of land or any interest in land had to be in writing and undersigned. An option on land surely represents an interest in land and it could therefore be argued that such an option could only be ceded in writing. 
The words "or cession" appearing in section 1 of the abovementioned Act have, however, been omitted from section 1 (1) of Act 71 of 1969 and from section 2(1) of Act 68 of 1981. Consequently it is now clear that the cession of an option need not be in writing and that it, had therefore, been ceded to Z. 
4.3 Even if there was an enforceable option which had been ceded to Z, X's offer had already been revoked at the time when Z attempted to exercise his option. (5)
 This defence deals with revocation of the substantive offer. When working with an option one is actually dealing with two offers which will constitute two contracts on acceptance thereof. In our example, the first offer, known as the substantive offer, is where X offers his farm to Y for R200 000. 
The second offer is where X agrees to keep the abovementioned offer open until 30 June. On the acceptance of the second offer, a contract known as a pactum de contrahendo is created binding X to keep the offer open for Y for the period agreed upon. 
The question which now arises is what the effect of such a pactum is and whether the substantive offer becomes irrevocable. Authors like De Wet and Van Wyk state that an offer supported by a pactum de contrahendo cannot be revoked. This is also the view of our courts.
 Such an approach is not, however, easily justified. It must be conceded immediately that revocation (or denial) of the substantive offer will constitute breach of contract, which should give rise to the normal remedies available in the case of breach of contract. As it is possible, however, to commit breach of contract, the fact that the offeror (X) will be commiting breach of contract should he revoke his substantive offer, should not mean that he cannot revoke his substantive offer, and once he has revoked it, there will no longer be an offer for the offeree to accept.
4.4 The option lapsed on 30 June. (10) 

The question which arises here is whether the option has been exercised timeously, since the telegram only reached X thirty days after the expiry of the option. The general rule is that before there can be consensus and the contract is concluded, the offeror must be informed that his offer has been accepted (information theory). 
This rule was affirmed both in Smeiman v Volkersz. There are, however, exceptions to this rule, namely where the offeror expressly or tacitly indicates otherwise. The offeror, X, did not expressly stipulate a manner of acceptance in the offer.
 The question, therefore, is whether X tacitly authorised acceptance by telegram. X did tacitly authorise acceptance by post by making the offer by post (Smeiman v Volkersz). The expedition theory was introduced into our law by the judgment in Cape Explosive Works Ltd v South African Oil and Fat Industries and according to it, contracts entered into by letter arise at the place and moment of mailing the 
acceptance. This judgment was approved by the Appellate Division in Kergeulen Sealing and Whaling Co v Commissioner for Inland Revenue. 
The expedition theory is used in the case of contracts concluded by post including those by way of telegram. This exception to the general rule was introduced because in practice it is the most workable one and presents the least difficulties.
 This means that when Z sent the telegram on 30 June he had exercised his option timeously, although the telegram only reached X thirty days after the expiry of the option. In SA Yster en Staal Industriele Korporasie Bpk v Koschode it was held that the grantor of an option has a commercial interest in knowing or being able to know if the option has been exercised on the last possible day. This interest points to the intention that the expedition theory should not apply to the exercise of the option.
 It should, however, be noted that the facts of this case are entirely different from the facts in our problem. 
What is the effect of a telegram being delayed in the post? 
According to the expedition theory, it is of no consequence. The contract comes into being the moment the letter of acceptance is posted. The offeror (X) may, however, be prejudiced because he is not certain whether the offer has been accepted, while the agreement has already been concluded. 
The most just solution to the problem seems to be to determine which party is at fault. If the delay or loss is the offeror's fault, because he has given the wrong address, he should bear the risk and the offeree should be able to rely on the existence of the contract.
 If, however, the offeree is at fault because he wrote the wrong address on the letter, then the offeror should be able to dispute the existence of the contract even though the offeree has posted a letter of acceptance, as concluded in Leuben Products (Pty) Ltd v Alexander Films (SA) (Pty) Ltd..
5. Bill grants Angus an option which is valid until 1 February 2005, to purchase Bill's Volkswagen beetle for R6 000. The written option is personally handed by Bill to Angus on 15 January 2005. Angus posts a letter of acceptance to Bill on 25 January 2005. The letter reaches Bill on 1 February 2005 but he only reads it on 3 February 2005. 
Was a valid contract concluded between Bill and Angus?
 No - the information theory will apply. There can be no consensus unless the offeror knows that his offer has been accepted. The general rule, therefore, is that an agreement is formed only when the acceptance is communicated to the offeror. Please note that the expedition theory is not applicable in this case as the offer was not made by post. 
5.1 If Bill sold the car to Jack on 20 January 2005, would Angus have any iegal remedy or remedies against Bill? 
Yes - he would have the remedies available to him which are available in the case of breach of contract. Revocation of the substantive offer constitutes breach of contract. As it is possible to commit breach of contract, the fact that the offeror will be committing breach of contract should he revoke his substantive offer should not mean that he cannot revoke it, and once he has revoked it there will no longer be an offer for the offeree to accept.
 In general, however, the opinion of writers and the courts is that an option renders the substantive offer irrevocable.
  STUDY UNIT 7 1.
 X, a government institution which was the owner of certain immovable property in a township, mistakenly accepted the tender submitted by Y to purchase a certain erf in the township. X had in fact intended to accept the tender submitted by T. Y did not know of X's mistake. X later realised its mistake and averred that it was not bound by the contract.
 Discuss whether a contract arose with reference to National and Overseas Distributors Corporation (Pty) Ltd v Potato Board 1958 (2) SA 473 (A) and other relevant case law. (15) 
The facts of this question are based on the facts of the Potato Board case. 
The mistake is material, because X does not wish to contract with Y, but with T. There is no actual consensus. X will not succeed in its attempt to escape liability under the contract, however, as in this problem we have an apparent contract. 
Direct reliance approach: X, a party to the apparent contract, made a misrepresentation regarding his true intention. By accepting Y’s tender he made a misrepresentation that he wished to contract with Y. Y was actually misled by this misrepresentation and a reasonable man in Y's position would also have been misled, because there is no indication that something was amiss and that X actually wished to contract with someone else. 
Y's reliance is thus reasonable, and X is bound by the contract. OR 
lustus error approach: X's mistake is material, but unreasonable as Y did not know of X's mistake nor could he, as a reasonable man, have known of it. X is the author of his own error. A reasonable man would also not have known as there was no indication that X was acting under a mistake, nor did Y cause X's mistake through a misrepresentation. Y is thus bound by the contract. 
2. The following advertisement appears in the newspaper, the Sunday Reporter: 
“AUCTION TOMORROW MORNING” A smallholding (portion 1 of the Farm 867, West Road, George) will be sold on Monday, June 21 at 10am by auction at the property, next to No lion the Varkensvlei Road, 9950 square metres of vacant land in this sought after area must be sold! Quick Sale Auctioneers". 
X reads the advertisement and decides to attend the auction. 
The next day the auction is held. Before the auction begins, the auctioneer announces to those present that the smallholding being sold is 300 metres further down the road and not at the advertised place, where they are standing. Unfortunately, the auction is already in progress when X arrives and he misses the announcement. The smallholding is not sold during the auction. X visits the auctioneer the following day. The auctioneer gives X a street map of the area and tells X that the smallholding is next to the Highlands Estate. X does not know where the boundary of the Highlands Estate is with the result that X never realises that the smallholding is in actual fact 300 metres down the road. X concludes a contract of sale with the auctioneer acting on behalf of the owner of the small holding, Y. After conclusion of the contract of sale X discovers that the size of the small holding is only 9 000 square metres and that the smallholding is actually situated 300 metres down the road. You may accept that the contract of sale complies with the required formalities and that the auctioneer acted as Y's representative at all times. Discuss whether X is bound by the contract with reference to relevant case law. (15) 
At the outset it must be determined whether agreement (consensus ad idem) as a contractual basis exists between the parties, as required in terms of the will theory. Agreement has three elements which are: 
• agreement as to the consequences the parties wish to create; 
• an intention to create legal consequences; and 
• awareness regarding unanimity. 
In the present case the parties were not in agreement as to the consequences they wished to create since they had different performances in mind. This is a so-called error in corpore. This is a material mistake which excludes consensus between the parties; which means that no contract can arise on the basis of the will theory. However, the matter does not end there because a party may be held contractually liable on the basis of a supplementary ground for liability, namely the reliance theory. This theory may be applied directly as well as indirectly (iustus error approach). 
According to the direct application of the reliance theory, contractual liability is based on the reasonable reliance that consensus has been reached which the one contractant (contract denier) creates in the mind of the other contractant (contract enforcer). According to Sonap Petroleum (SA) (Pty) Ltd v Pappadogianis this entails a threefold enquiry: 
• Was there a misrepresentation regarding one party's intention? 
• Who made the misrepresentation? 
• Was the other party actually misled and, if so, would a reasonable man also have been misled? 
Should application of this test result in the conclusion that the contract denier misled the contract enforcer to reasonably believe that the contract denier's expressed intention coincided with his actual intention, the contract denier will incur contractual liability even though he is labouring under a material mistake. The Court also found that fault was not a requirement and apparently did not regard estoppel as a suitable solution in cases of mistake. 
According to the indirect application of the reliance theory (iustus error approach) it must be determined whether a contractual party may be held bound to an apparent contract where there is material mistake on his part.
 If the contract denier's mistake is both material (this, of course, also applies to the direct application of the reliance theory) and reasonable, he will not be held bound to the apparent contract. Mistake is usually reasonable where it is caused by the contract enforcer or where the contract enforcer was aware or reasonably should have been aware of the contract denier's mistake but did not point out the latter's mistake to him. 
Usually where a party has only himself to blame for his mistake, it is not excusable. In the circumstances X should not be liable because his mistake was caused by the other party and reasonable steps were not taken to clear up the misunderstanding. Further marks would have awarded for the discussion of relevant case law. 
3. X wishes to purchase a Porsche 911 and telephones Y, a Porsche dealer, and orders one. Y is prepared to accept payment by cheque on delivery. When the vehicle is delivered at X's residence, X finds that it is indeed a Porsche 911 but that the shape differs completely from the one he had in mind. X was in fact thinking of the Porsche 944 when he ordered the vehicle. Discuss whether X is bound by the contract. (10) 
X’s mistake is material. The parties are not in agreement as to the identity of the subject matter of the contract (error in corpore). Agreement on the nature of the obligations (ie the persons and the performance) is an element of consensus.
 If the parties, for some reason, are not in agreement as to an element of consensus, which is the case in this problem, actual agreement between them is excluded and material mistake occurs. Direct application of the reliance theory would result in the following: 
X misrepresented his intention to Y regarding the model Porche that X wanted to purchase. Y was actually misled and his mistake was also reasonable (there was no reason for Y not to believe that X had telephonically given him the correct description of the car that X wanted to purchase). Consequently, the parties concluded a valid contract. 
According to the iustus error approach, X’s mistake is material but unreasonable because he alone is to blame for his mistake. Y in no way caused X’s mistake and he could also not reasonably have suspected that X laboured under a mistake. Consequently, the ostensible contract between the parties will be maintained. 
4. S wants to sell his collection of Beatles compact discs. Since he is offering the collection at a bargain price he only wants to extend his offer to colleagues at his work. S advertises by way of sending electronic mail messages to his colleagues. P, a computer genius who has broken into the computer system at S's place of employment, accepts S's offer by sending an electronic mail message to S. Once S discovers that P is not a colleague he alleges that no contract arose because the offer was not made to P. P alleges that a valid contract did arise because the electronic mail message sent by S did not specify that the offer was only open to S's work colleagues. Discuss whether a valid contract arose between S and P with reference to Steyn v LSA Motors Ltd 1994 (1) SA 49 (A). (10) 
This problem deals with two questions: 
was the offer by S open for acceptance by P and was there consensus in the light of S’s mistake?
 The facts of this problem are similar to that of the Steyn case. A discussion of the question whether the advertisement contained an offer can earn a further 5 marks. 
Offer and acceptance 

An offer must, as a rule, be directed at a definite person/ s although it may also be directed at undefined persons. Whether an offer is addressed to certain persons or to unascertained persons depends on the intention of the offerer. 
Where an offer is addressed to unascertained persons, it may be accepted by any one of them, but where it is addressed to a specific person/ s, it may be accepted only by the addressees Bird v Sumerville. Mistake The question is whether agreement as a contractual basis exists between the parties, as required in terms of the will theory. Agreement has three elements which are: 
• agreement as to the consequences the parties wish to create; 
• an intention to create legal consequences; and 
• awareness regarding unanimity. 
In the present case, the parties were not in agreement as to the consequences they wished to create since S did not want to contract with P but only with one of his colleagues. This is a so-called error in persona (1) which in this case is material. 
This mistake thus excludes consensus between the parties, which means that no contract can arise on the basis of the will theory. However, the matter does not end there, because a party may be held contractually on the basis of a supplementary ground for liability, namely the reliance theory. This theory may be applied directly as well as indirectly (iustus error approach) 
According to the direct application of the reliance theory, contractual liability is based on the reasonable reliance that consensus has been reached which the one contractant (contract denier) creates in the mind of the other contractant (contract enforcer). According to Sonap Petroleum (SA) (Pty) Ltd v Pappadogianis this entails a threefold enquiry: 
• Was there a misrepresentation regarding one party's intention? 
• Who made the misrepresentation? 
• Was the other party actually misled and, if so, would a reasonable man also have been misled? 
Should application of this test result in the conclusion that the contract denier misled the contract enforcer to reasonably believe that the contract denier's expressed intention coincided with his actual intention, the contract denier will incur contractual liability even though he is labouring under a material mistake. 
This was not the case here. 
S, a party made a misrepresentation regarding his intention (that his offer was open to everyone), but P was not misled thereby because he knew that S did not want to contract with him.
 According to the indirect application of the reliance theory (iustus error approach) it must be determined whether a contractual party may be held bound to an apparent contract where there is material mistake on his part. If the contract denier's mistake is both material (this, of course, also applies to the direct application of the reliance theory) and reasonable, he will not be held bound to the apparent contract. 
Mistake is usually reasonable where it is caused by the contract enforcer or where the contract enforcer was aware or reasonably should have been aware of the contract denier's mistake but did not point out the latter's mistake to him. 
Usually where a party has only himself to blame for his mistake, it is not excusable. In the circumstances, S should not be liable because P knew that S erred and that S did not want to contract with him. 
Further marks would have been awarded for discussion of relevant case law.
5. X and Y did business with each other for three years. Thereafter X inserted a new clause in the contract that they used without Y’s knowledge. This clause reserved ownership in X’s favour of goods that Y ordered from X. Although reference to the clause was made in invoices, X did not draw Y’s attention to the clause. Y alleged that he was not bound by the contract in which the new clause appeared since he was not aware of it. Discuss with reference to relevant case law.(15) 
Y’s mistake concerning the new clause was material. 
The mistake relates to the contents of the contract. One of the elements of consensus is that the parties must agree on the nature of the obligations they intend to create. Consensus must exist regarding the parties to the contract and the contents of the obligations, that is the performance to be rendered. 
If Y was unaware of a clause, which forms part of the content of the contract, consensus between X and Y, relating to the content of the obligations they wish to create, is impossible. 
Y’s mistake will therefore be material. Y is not bound to the contract. According to the test applied for direct application of the reliance theory, X was not misled to reasonably believe that Y assented to the new contractual term. In terms of the iustus error approach Y’s mistake regarding the new clause is reasonable because X did not draw his attention to it. 
6. X, an organiser of art exhibitions, contracted with Y for an exhibition to be held on 24 to 27 July. These dates were the only dates mentioned during the negotiations. After having been pressurised by X, Y hurriedly signed the standard form contract without reading it. The contract contained a clause permitting X to change the dates of the exhibition unilaterally. Thereafter X changed the dates. X had no reason to believe that Y would have signed the contract if he had known of the term. Y averred that the contract was void, because of his mistake. 
6.1 Is Y's mistake material? Substantiate your answer. 
Yes. The mistake relates to the terms of the contract (legal consequences). The mistake is material. Y did not read the contract and did not know that it contained a term that allowed X to change the dates of the exhibition. 
6.2 Will Y succeed in his attempt to have the contract set aside? Substantiate your answer briefly. 
Yes. In this problem we have a contract signed by both parties, and this is an apparent contract. 
When answering this question, use either the direct reliance or the iustus error approach.
 Direct reliance approach: By signing Y misrepresents his intention to be bound by every term in the contract. X was not misled by this. A reasonable man in the position of X would also not have been misled by this misrepresentation. A reasonable man would also have realised that Y would not have expected a term allowing X unilaterally to change the dates in the contract as this term is wholly at variance with the tenor of the negotiations up to the moment of signature. 
Moreover, X had no reason to believe that Y would have signed the contract if he had known of this term in the contract. X's reliance is thus unreasonable, and the contract is void. 
OR lustus error approach: X made an innocent misrepresentation that there was no term allowing X to unilaterally change the dates, and this misrepresentation caused Y's mistake. Y's error is material and reasonable. This is an example of misrepresentation by way of an omission. There was a duty on X to direct Y's attention to the fact that the contract contained a term that allowed X to unilaterally change the dates. This duty arose from the fact that X knew that Y had not read the contract and the fact that the dates of the exhibition where the only dates mentioned during the negotiations. Y's mistake is therefore reasonable, and he may reiy on his mistake. 
X made an innocent misrepresentation that there was no term allowing X to unilaterally change the dates, and this misrepresentation caused Y's mistake. X had no reason to believe that Y would have signed the contract if he had known of the term in the contract. 
By X's silence and failure to direct Y's attention to the existence of the term, he made a misrepresentation as to the nonexistence of a term wholly at variance with the tenor of the negotiations up to the moment of signature. The contract is thus void. 
7. X, an amateur golfer with a low handicap, participated in a "pro-am" golf tournament (ie one open to both professional and amateur players). On his first round X noticed a car on display next to the 17th green and an advertising board proclaiming "hole-in-one prize sponsored by Y Motors". The advertising board did not state that the prize was only available to professional golfers. X hit a hole in one on the 17th green. When X claimed his prize from Y, Y refused to deliver on the ground that only professional players qualified for the prize. X knew that amateurs could only be offered prizes worth less than R600 according to the rules governing amateur status in golf and that the car was worth more than that. 
7.1 Did the advertisement board constitute a valid offer? Substantiate your answer. (2) 
Yes. The offer was definite and complete as the prize was identified by the display of the car and although this is an advertisement, Y intended acceptance and a resultant obligation. The offer was made to a class of persons (either all the participants or the professional participants) and came to their knowledge. 
7.2 Assuming your answer to question 7.1 was "yes" is there any ground on which Y's refusal to deliver would be upheld? Substantiate your answer briefly. (3) 

Yes. The facts of this question are based on the facts of Steyn v LSA Motors Ltd. This question relates to mistake and should preferably be solved by using the direct reliance approach. The iustus error approach is difficult to apply in the circumstances. The mistake is material as it concerns the question whether the offer was open for acceptance by X. 
The parties were at loggerheads whether Y's offer was open for acceptance by X. X, as a reasonable man, would not have been misled by Y's misrepresentation as to Y's true intention. A reasonable man would have realised that Y's offer was open only to professional players. Y does not wish to make an offer that is open for acceptance by X. X, however, believes that the offer is open to him, and in that belief accepts it. Y made a misrepresentation as to his true intention with the offer as this offer is seemingly open to all competitors. The board did not represent Y's true intention as the board did not limit the addressees to professional players. X, as a reasonable man, would, however, not have been misled by this misrepresentation. A reasonable man in X's position would have realised that Y's offer was only open to professional players as X knew that amateurs could not be offered prizes worth more than R600. 
8. Is a mistake by a contractant regarding the presence of a warranty in the contract material?
 Yes. The mistake relates to the contents of the contract. 
A warranty is part of the contents of a contract. If, for some or other reason, the parties are not in agreement regarding one or more of the elements of consensus, (including the contents of the contract) actual agreement between them is excluded and there is a material mistake. 
There must be agreement between the parties regarding the performance(s) to be rendered and since a warranty relates to performance, mistake in regard thereto is material.
 9. For what reason is the distinction between error in substantia and error in corpore important? 
Error in corpore is a form of material mistake, and will therefore exclude consensus. On the other hand, error in substantia is generally regarded as a non-material mistake, and does not therefore exclude consensus. The distinction assists one in determining whether the parties were in agreement or not. Whether a particular mistake is material or not, is then determined on the basis of the type of mistake it is. 
10. X, a dealer in musical instruments is approached by Y who wants to purchase a Gibson Les Paul guitar in the window of X's shop. Unknown to X, Y thinks that the guitar once belonged to Jimmy Page of the now defunct rock group Led Zeppelin. Y buys the guitar from X for R10 000 even though it is only worth R1 000 and in fact never belonged to Jimmy Page. Later Y alleges that the contract is void for mistake. 
10.1 Under what type of mistake does Y labour? 
Error in substantia. Y is mistaken regarding a characteristic or attribute of the subject matter of the contract. Although it is sometimes difficult to distinguish between error in substantia and error in corpore, this is a case of the former because both X and Y had the same guitar in mind, although Y laboured under a mistake regarding an attribute thereof (namely that the guitar at some stage belonged to a famous musician). 
10.2 Is this type of mistake material? 
No according to Trollip v Jordaan error in substantia is apparently not material. 
10.3 If it is accepted that Y's mistake is material, did a valid contract arise between the parties? 
Yes. Y's mistake was not reasonable in the circumstances (iustus error approach), while X's belief that the parties had reached agreement was reasonable (direct reliance theory). The will theory serves as the primary basis for contractual liability. 
This means, if this theory is strictly applied, that once conscious agreement has been excluded by material mistake no contract will arise. An unqualified application of this theory can in certain circumstances result in unfair and unsatisfactory consequences. Therefore an alternative ground for contractual liability is used in the form of the reliance theory. This means that once a material mistake is at hand and, strictly speaking, according to the will theory no contract exists, it must still be determined whether in terms of the reliance theory the parties must be held bound to a contract. The reliance theory is applied in two ways by the courts: the direct application of the reliance theory or the direct reliance aproach and the indirect application of the reliance theory or the iustus error approach. According to the direct application of the reliance theory, contractual liability is based on the reasonable reliance that consensus has been reached which the one contractant (contract denier) creates in the mind of the other contractant (contract enforcer). According to Sonap Pelroleum (SA) (Ply) Ltd v Pappadogianis this entails a threefold enquiry: 
(1) Was there a misrepresentation regarding one party's intention?
(2) Who made the misrepresentation? 
(3) Was the other party actually misled and, if so, would a reasonable man also have been misled? 
Should application of this test result in the conclusion that the contract denier misled the contract enforcer to reasonably believe that the contract denier's expressed intention coincided with his actual intention, the contract denier will incur contractual liability eventhough he is labouring under a material mistake. 
According to the indirect application of the reliance theory (iustus error approach) it must be determined whether a contractual party must be held bound to an apparent contract where there is material mistake on his part. If the contract denier's mistake is both material (this, of course, also applies to the direct application of the reliance theory) and reasonable, he will not be held bound to the apparent contract. 
Mistake is usually reasonable where it is caused by the contract enforcer or where the contract enforcer was aware or reasonably should have been aware of the contract denier's mistake but did not point out the latter's mistake to him. 
11. Du Toit v Atkinson's Motors Bpk 1985 (2) SA 893 (A) merely confirms the rule laid down in George v Fairmead (Pty) Ltd 1958 (2) SA 465 (A) that a party who signs a written agreement without reading it is bound by the terms contained in it. Answer Yes or No and substantiate. 
No, on the contrary, in Du Toit v Atkinson's Motors Bpk it was found that the rule laid down in George v Fairmead (Pty) Ltd did not apply where the contract assertor created the impression that the contract did not contain certain terms, which it did in fact contain, and the unsuspecting contract denier on the strength of the reasonable impression he had, signs the contract without reading it.
 Where the contract denier signs a contract without reading it, he misrepresents his intention because by signing the contract he creates the impression that the contract reflects his true intention. 
In certain circumstances the contract denier will be held bound to his misrepresentation if the contract assertor is reasonably misled thereby. 
This is known as the caveat subscriptor rule (George v Fairmead (Pty) Ltd). Where, however, the contract enforcer upon conclusion of the contract creates the impression that the contract does not contain certain terms, which it in fact does and of which the other party is unaware, he is either not misled or would as a reasonable man not have been misled by the contract denier's misrepresentation (signing of the contract). Consequently, the caveat subscriptor rule will not apply. 
12. AI bought land from Pete. The property had been put up for auction on the day before the sale took place. In the advertisement of the auction, which AI read, the property was described as being at site A where the auction would also take place. In fact the property was situated at site B, some 200 to 300 metres down the road. The auctioneer realised this mistake and made an announcement to that effect before the commencement of the auction. AI, however, arrived late and did not hear this announcement. AI's bid was not accepted. The next day AI made a higher offer at the auctioneer's office. The auctioneer only pointed out the true position of the property on a street map, but this did not alert AI to the fact that the property was not the one for which the auction was held. AI's higher offer was accepted. AI avers that he is not bound by the contract because of his mistake. You may accept that the auctioneer acted throughout as Pete's agent and that his actions can be attributed to Pete. 
12.1 Is AI's mistake material? 
Yes - AI labours under an error in corpore which is material. This is a mistake regarding the identity of the subject matter of the contract. Pete (through his agent) intends selling site B; AI intends buying site A. Material mistake is usually subdivided into different categories such as error in corpore, error in persona and error in negotio. Although this classification may assist in identifying particular instances of mistake as material, it does not represent a closed number of types of material mistake. 
12.2 Would your answer to 12.1 have differed if AI's mistake had merely related to the exact size of site A?  Substantiate your answer with reference to case law
. Yes - the answer would have differed. AI labours under an error in substantia which, in terms of the decision in Trollip v Jordaan is not material. In Trollip v Jordaan, three judges of appeal came to the conclusion that a mistake regarding the boundary of a farm was not in corpore, while the other two came to the conclusion that it was. The courts have not yet pronounced unequivocally that an error in substantia can never be material, but both the majority and minority judgments in Trollip v Jordaan seem to support the view that it cannot. Academics, too, are in disagreement on whether or not an error in substantia of necessity, is not material. 
13. Martin wants to sell his art collection. Since he is offering the collection at a bargain price he only wants to extend his offer to colleagues at his work. Martin advertises by way of sending electronic mail messages to his colleagues. Monty obtains access to the computer network system at Martin's place of employment and accepts Martin's offer by sending an electronic mail message to Martin. Once Martin discovers that Monty is not a colleague he alleges that no contract arose because the offer was not made to Monty. Monty alleges that a valid contract did arise because the electronic mail message sent by Martin did not specify that the offer was only open to Martin's work colleagues. Discuss with reference to Steyn v LSA Motors Ltd 1994 (1) SA 49(A) and other relevant case law whether a valid contract arose between Martin and Monty. (15) 
This problem deals with two questions: was the offer by Martin open for acceptance by Monty and was there consensus in the light of Martin’s mistake? The facts of this problem are similar to that of the Steyn case. 
A discussion of the question whether the advertisement contained an offer can earn a further 5 marks. 
Offer and acceptance An offer must, as a rule, be directed at a definite person/ s although it may also be directed at undefined persons. Whether an offer is addressed to certain persons or to unascertained persons depends on the intention of the offerer.
 Where an offer is addressed to unascertained persons, it may be accepted by any one of them, but where it is addressed to a specific person/ s, it may be accepted only by the addressees Bird v Sumerville. 
Mistake The question is whether agreement as a contractual basis exists between the parties, as required in terms of the will theory. Agreement has three elements which are: 
• agreement as to the consequences the parties wish to create; 
• an intention to create legal consequences; and 
• awareness regarding unanimity. 
In the present case, the parties were not in agreement as to the consequences they wished to create since Martin did not want to contract with Monty but only with one of his colleagues. This is a so-called error in persona (1) which in this case is material. This mistake thus excludes consensus between the parties, which means that no contract can arise on the basis of the will theory. However, the matter does not end there, because a party may be held contractually on the basis of a supplementary ground for liability, namely the reliance theory. This theory may be applied directly as well as indirectly (iustus error approach) 
According to the direct application of the reliance theory, contractual liability is based on the reasonable reliance that consensus has been reached which the one contractant (contract denier) creates in the mind of the other contractant (contract enforcer). According to Sonap Petroleum (SA) (Pty) Ltd v Pappadogianis this entails a threefold enquiry: 
• Was there a misrepresentation regarding one party's intention? 
• Who made the misrepresentation? 
• Was the other party actually misled and, if so, would a reasonable man also have been misled? 
Should application of this test result in the conclusion that the contract denier misled the contract enforcer to reasonably believe that the contract denier's expressed intention coincided with his actual intention, the contract denier will incur contractual liability even though he is labouring under a material mistake. 
This was not the case here. Martin, a party made a misrepresentation regarding his intention (that his offer was open to everyone), but Monty was not misled thereby because he knew that Martin did not want to contract with him. 
According to the indirect application of the reliance theory (iustus error approach) it must be determined whether a contractual party may be held bound to an apparent contract where there is material mistake on his part. 
If the contract denier's mistake is both material (this, of course, also applies to the direct application of the reliance theory) and reasonable, he will not be held bound to the apparent contract. Mistake is usually reasonable where it is caused by the contract enforcer or where the contract enforcer was aware or reasonably should have been aware of the contract denier's mistake but did not point out the latter's mistake to him.
 Usually where a party has only himself to blame for his mistake, it is not excusable. In the circumstances, Martin should not be liable because Monty knew that Martin erred and that Martin did not want to contract with him. Further marks would have been awarded for discussion of relevant case law. 
14. X, a racehorse owner, advertises for sale the horse Fire for R500 000. In the advertisement it is stated that Fire is an offspring of the legendary July winner, Lightning. Y is a horse breeder who specifically wishes to introduce the bloodline of Lightning into his stud. She agrees orally with X to buy Fire for R500 000. Later, in order to meet the requirements of the horse breeder's association, X has a written contract drawn up which Y signs without reading. The contract makes no mention of Fire's ancestry, but does contain a term exempting X from liability for any representations made during negotiations or in the contract. Y's attention is not drawn to this term. A month later Y finds out that Fire is in fact not an offspring of Lightning, although at the time of the conclusion or the contract X genuinely and without any fault on her part believed that to be the case. Is Y bound to the contract of sale? Discuss with reference to the case law. Choose one of the approaches of our courts and apply it to the given facts. (15) See any of the questions discussed above 
15. X and Y concluded a written contract of sale of immovable property in which the description of the property was so deficient that it did not comply with statutory requirements regarding the description of property in such deeds of sale. Y alleges that the sale is void for lack of compliance with the statutory formalities, while X wants to uphold the contract. Discuss with reference to Magwaza v Heenan 1979 (2) SA 1019 (A). (10) 
It often happens that parties are fully agreed on the terms of their contract, but that these terms are later, by mistake, inaccurately expressed in a written instrument. In these cases consensus is undoubted and real, and either party may apply for rectification of the written document to bring it in line with the actual intention of the parties Magwaza v Heenan.
 What is rectified is not the contract itself as the juristic act, but the document in question, because it does not reflect what the contractants intended to be the content of their juristic act. In general the courts require that a party claiming rectification must establish the following: that as a result of an error or mistake the document does not reflect the common intention of the parties; furthermore it must be established what the true intention of the parties was and how the document is to be changed to reflect that intention. 
Determining the true intention of the parties is a question of fact. Proof of a prior agreement, which in itself need not constitute a contract, is sufficient. In Mouton v Hanekom it the court allowed rectification of the document even though the parties had deliberately refrained from reducing the whole of their agreement to writing. 
The rectification was allowed merely because there was a discrepancy between the actual and the intended legal consequences of the agreement. Where, however, writing is a constitutive requirement for the existence of a contract (that is the law requires writing for the validity of the particular type of contract), the courts do not allow rectification of a document which purports to constitute such a contract but, on the face of it, does not comply with the prescribed formalities (Magwaza v Heenan). In such cases there is no distinction between the document and the juristic act and the document thus constitutes the legal act. 
STUDY UNIT 8 No individual questions 
STUDY UNIT 9 

1. X is eager to sell his business because it is running at a loss. He instructs his bookkeeper Z to change the financial statements of the business to indicate that it is, in fact making an excellent profit. Y is an unsuspecting purchaser, who purchases that business at a purchase price of R100 000 after he has seen the financial statements. The actual value of the business is a mere R10 000. Y would not have purchased the business at all if he had been aware of the true financial position of the business. 
1.1 On what basis may Y attack the contract?
 Intentional misrepresentation. Y was misled by the wrongful and intentional mistatement of fact by X to enter into a contract that he would not have agreed to if he was aware of the truth. X made a wrongful pre-contractual false statement to Y by having his financial statements changed, which induced Y to agree to the contract. 
1.2 Will X’s defence that it was Z and not himself who changed the financial statements be upheld?
 No. X instructed his bookkeeper to change the financial statements. A misrepresentation can be made by the contractant (X) or someone for whose acts the contractant may be held liable. Because X instructed his bookkeeper to change the financial statements, X was responsible for the misrepresentation. 
1.3 Discuss the possibility that Y will succeed in an action for rescission of the contract. Indicate what the consequences of rescission are. 
Culpable misrepresentation renders the contract voidable. Because Y would not have concluded the contract if there had not been a misrepresentation, this is a case of dolus dans. Y can therefore have the contract rescinded. If Y does this, restitution will take place (the parties must restore to each other what has already been performed so that they are in the position they were before the contract was ocncluded). Thus, if the contractant successfully attacks the contract, it will be terminated with retrospective effect. 
1.4 Discuss the possibility that Y will succeed with an action for damages should he decide to uphold the contract. Indicate the precise amount which Y could possibly claim in the circumstances. 

Damages may be claimed by the innocent party whether the contract is upheld or cancelled. This is a case of dolus dans (there would have been no contract, had it not been for the misrepresentation). Y will be able to claim R90 000 in damages. Because fraudulent misrepresentation os a delict, damages are calculated according to negative interest. Y must be placed in the position in which he would have been, had the misrepresentation not occurred. In the case of dolus dans the loss is determined by deducting the value of the misrepresentor’s (X’s) performance from that of the misrepresentee (Y), and adding to the difference any consequential loss that the misrepresentee may have suffered. 
2. Alex is interested in buying Bob’s house. The house has a swimming pool. Mindful of the cost of swimming pool repairs, Alex asks Bob if the pool is structurally sound. Bob assures him that it is, even though he is aware of the fact that the pool has a large crack in it which must be repaired. After the sale has gone through, Alex notices the crack in the swimming pool. You may accept that the crack does not constitute a latent defect. 
2.1 Is any remedy available to Alex and if so, on what basis? 
The facts of this question are analogous to the facts in Ranger v Wykerd. Alex has the following remedies available to him: 
1. He may rescind the contract
 2. Whether he rescinds or upholds the contract, he may claim damages for loss suffered. 
2.2 Would your answer to 2.1 have differed if the statement by Bob that the swimming pool was structurally sound had been made in the bona fide and reasonable belief (on the part of Bob) that this in fact was the case. Substantiate your answer with reference to case law. 
Yes - the answer would have differed. In terms of Phame (Pty) Ltd v Paizes, Alex would have the remedies available for an innocent misrepresentation which qualifies as a dictum et promissum, namely: 
(1) a claim for rescission and restitution with the actio redhibitoria or 
(2) a claim for restitutional damages with the actio quanti minoris. 
The liability of the seller is not founded on an innocent misrepresentation per se, but on a dictum et promissum, Usually, an innocent misrepresentation will constitute a dictum et promissum but, in those cases where an innocent misrepresentation does not qualify as a dictum et promissum, the Aedilitian actions will not be available. 
Bob's innocent misrepresentation clearly qualifies as a dictum et promissum as it is a materiai statement made by the seller to the buyer during the negotiations, bearing on the quality of the res vendita and going beyond mere praise and commendation. 
3. X is eager to sell his business because it is running at a loss. He instructs his bookkeeper Z to change the financial statements of the business to indicate that it is, in fact, making an excellent profit. Y is an unsuspecting purchaser who purchases the business at a purchase price of R100 000 after he has seen the financial statements. The actual value of the business is a mere R10 000. Y would not have purchased the business at all if he had been aware of the true financial position of the business . 
3.1 On what basis may Y attack the contract? 
Intentional misrepresentation. Y was misled by the wrongful and intentional mistatement of fact by X to enter into a contract that he would not have agreed to if he was aware of the truth. X made a wrongful precontractual false statment to Y by having his financial statements changed, which induced Y to agree to the contract. Y would not have concluded the contract if he was aware of the true facts, namely that the business was actually running at a loss. X's state of mind also indicates that he acted with intent. 
3.2 Will X's defence that it was Z and not he himself who changed the financial statements be upheld? Answer Yes or no and substantiate.
No. X instructed his bookkeeper to change the financial statements. A misrepresentation can be made by the contractant (X) or someone for whose acts the contractant may be held liable. Because X instructed his bookkeeper to change the financial statements, X was indeed responsible for the misrepresentation. In this instance it is X himself who makes the misrepresentation. 
3.3 Discuss the possibility that Y will succeed in an action for rescission of the contract. Indicate as well what the consequences of rescission of a contract are. 

Misrepresentation renders the contract voidable. Because Y would not have concluded the contract if there had not been a misrepresentation this is a case of dolus dans. Y can therefore have the contract rescinded. 
If Y does this, restitution will take place. The presence of culpable misrepresentation renders the contract voidable. If the contractant successfully attacks the contract it will be terminated with retrospective effect. 
Restitution will then take place, which means that the parties must restore to each other what has already been performed in terms of the contract so that they may be in the position that they were in before the contract was concluded. 
3.4 Discuss the possibility that Y will succeed with an action for damages should he decide to uphold the contract. Indicate the precise amount which Y could possibly claim in the circumstances.
 Damages may be claimed by the innocent party whether the contract is upheld or cancelled. This is a case of dolus dans, that is to say, there would have been no contract if it had not been for the misrepresentation and Y will be able to claim damages. In this instance Y will be able to claim R90 000 in damages. Fraudulent misrepresentation is a delict, and therefore damages are calculated according to negative interest. Y must be placed in the position in which he would have been, had the misrepresentation not occurred. In the case of dolus dans, the loss is determined by deducting the value of the misrepresentor's (X's) performance from that of the misrepresentee (Y), and adding to the difference any consequential loss that the misrepresentee may have suffered. 
4. V, a wholesale dealer in jewellery, places the following advertisement in the newspaper: "Swatch watches manufactured by X company are now available in South Africa at V wholesaler' Stocks limited". K, a dealer in watches, reads the advertisement. K rushes off to V and signs a contract of sale for 1 000 of the watches without reading the contract. V notices that K does not read the contract, but says nothing. When V delivers the watches, K notices that the watches were manufactured by Y company and that they are of an inferior quality. 
4.1 What are the consequences of a term in the contract of sale excluding liability for any misrepresentation? Discuss with reference to Wells v South African Alumenite Co. (5)
Contracts often contain clauses that either limit or exclude the remedies available to either or all the contracting parties. A very common such clause is one excluding liability for misrepresentation. The remedies for negligent and innocent misrepresentation can be excluded by agreement between the parties, but not the remedies for intentional misrepresentation (Wells v SA Alumenite Co) 
4.2 Did a valid contract of sale come into being? Do not discuss misrepresentation. Substantiate your answer. (5)
 Where the misrepresentation causes a material mistake we are dealing with mistake, but where it only causes a non-material mistake we are dealing with a misrepresentation. You are asked whether a valid contract came into being. From this you should be able to deduce that this question deals with the requirements for a valid contract. If you look at the facts of the question, you should realise that this question deals with mistake as the facts are silent as to the other requirements.You must further remember that a valid contract arises in the case of misrepresentation, but no contract arises where consensus and a reasonable reliance is absent. You must determine from two facts whether there is an absence of either an agreement (consensus) or an ostensible agreement. These two facts are: the statement that the watches are Swatch watches and K's signing of the contract without reading it. 
Step1: Is the error material? 
For a mistake to be material/operative/essential it must relate to one or more of the following: (1) the intention to be legally bound (2) the persons between whom the obligations are to be created and (3) the performance(s) to be delivered in terms of the contract. The misrepresentation regarding the fact that the watches were Swatch watches led to a mistake on K's part relating to a characteristic of the performance (error in substantia). The reason is that the parties were in agreement to buy and sell 1 000 watches, but K was mistaken in that he thought they were Swatch watches. The position seems to be that the mistake relating to a characteristic of the performance is not material (Trollip v Jordaan). It can be argued that there is no indication in the given facts of this problem that K's intention differed from the written contract of sale which he signed without reading. It therefore seems as if K did not act under a material mistake. 
On the other hand it can also be argued that K is mistaken as to the obligations which the contract of sale created as he did not read the contract before signing it. In such a case the mistake is material.To determine whether the contract denier is bound to the contract either the direct reliance approach or the iustus error approach may be applied 
Step 2:Which approach of the courts can be applied to the facts of the problem? 
An ostensible contract (a written contract signed by both parties) exists and consequently either of the approaches can be applied. 
Step 3: Apply both appraches to the facts of the problem
 A material mistake is seen to be reasonable in the iustus error approach where the mistake is induced by the other party's positive misrepresentation (positive) or failure to remove an incorrect impression. 
The latter situation is applicable where the contract assertor had a duty to speak which arose: 
(1) because he knew or ought reasonably to have known that the contract denier was labouring under a false impression or 
(2) because, before the conclusion of the agreement, the contract assertor created an impression which is in direct conflict with the agreement he seeks to enforce. In this problem the contract denier's (K's) mistake was not caused by any misrepresentation by V, neither did a duty to speak rest on V. K's mistake is unreasonable and he cannot therefore rely on his mistake. He is bound by the contract of sale. The caveat subscriptor rule thus applies (George v Fairmead Pty Ltd). 
The threefold enquiry of Sonap Petroleum (SA) (Pty) Ltd v Pappadogianis is: 
(1) was there a misrepresentation as to one party's intention 
(2) who made the misrepresentation; 
(3) was the other party misled thereby and, if so, would a reasonable man also have been misled thereby. 
In our problem K, a party to the contract, made a misrepresentation of his intention by signing the contract. By signing he indicated that he wishes to be bound by it. V was misled thereby and a reasonable man would also have been, because a reasonable manwould assume that someone who signs a contract without reading it wishes to be bound by it. The caveat subscriptor rule therefore applies. K has thus created a reasonable reliance in V's mind that they have reached agreement. We can thus conclude that a valid contract of sale did arise. 
4.3 Would your answer to question 4.2 be different if K and V both honestly believed that the watches were real Swatch watches and were aware of each others belief? Discuss with reference to Dickinson Motors (Pty) Ltd v Oberholzer 1952 (1) SA 443 (A). (5) 
[image: image9.emf]
4.4 Would your answer to question 4.2 be different if K wrongly believed, when he signed the contract without reading it, that V warranted that the watches were real Swatch watches? Discuss with reference to George v Fairmead (Pty) Ltd 1958 (2) SA 465 (A). (5) See study guide page 90
[image: image10.emf]
 4.5 Would your answer to question 4.4 be different if V in good faith brought K under the impression that such a warranty was a term of the contract of sale? Substantiate your answer. (10) 
[image: image11.emf]
S sells his farm to P for R1 000 000. There is a pine plantation on the farm and P purchases the farm for the purpose of growing and selling pine wood. During negotiations S points out the boundaries of the farm to P and includes a piece of land of 3 000 sq/m, which in actual fact is part of an adjoining farm, with the purpose of persuading P to conclude the contract. S knows that the piece of land is not part of his farm. The market value of the farm is R900 000. P would only have been prepared to pay R800 000 if she had known of the true stale of affairs. Discuss ALL the remedies which P possibly may have. Refer to Trotman v Edwick and Phame (Pty) Ltd v Paizes. (10) 
	Trotman v Edwick


	Facts 

· E bought 2 flats from Mr. and Mrs. T

· Flats enclosed by a garden wall, which also enclosed a strip of municipal land 

· Mr. T, by positive act and statement indicated to E that the entire land enclosed was part of the property sold

· When E discovers the truth he sues for damages on the ground of T intentional misrepresentation



	Court held 

· Court a quo awarded him the difference between the price paid and the actual value of the property

· The AD upheld the award

· Delictual damages awarded for fraudulent misrepresentation 

Note 

· Important case for approach to question of quantum of damages recoverable on ground of fraudulent misrepresentation

· Fraudulent misrepresentation amounts to a delict and delictual damages are recoverable

· To determine financial position of person had the misrep not occurred it is necessary to distinguish between casual fraud (dolus dans) and incidental fraud (dolus incidens)

· Dolus dans: fraud which induces the representee to enter into a contract which he would not have entered into at all in the absence of the misrep. The amount which the representee’s performance exceeds the representor’s performance is awarded

Dolus incidens: fraud which induces the representee to agree to terms to which he would not have agreed if there had been no misrep, although he would still have entered into the contract. The amount by which the representee’s actual performance exceeds the performance on which he and the representor would have agreed had there been no misrep.


6. S, a jeweller, displays two seemingly identical brooches in his shop window. The one contains diamonds and the other only crystals. P walks the shop, points out the crystal brooch to S and offers to buy it for R10 000. Nothing is said about the material from which the brooch is made. P thinks that she is buying a diamond brooch, while S believes P wants to buy the crystal brooch. S accepts P's offer. 6.1 Does a valid contract arise? Discuss. (5) 6.2 Does P have any other remedy available against S besides possibly having the contract declared void? Discuss. (7) 
6.3 Would a valid contract arise if both S and P believe that they are contracting for the diamond brooch? Discuss with reference to Dickinson Motors (Pty) Ltd v Oberholzer (8) 
	Facts

· O’s son bought 2 cars on credit, Car A from Dickson motors and Car B from a 3rd party

· After exchanging car B for his fathers car the son disappeared, leaving unpaid balances on both cars

· DM obtained judgment against the son for the unpaid balance on car A and then had the car in O’s possession attached to satisfy the debt

· This was done on the mistaken belief that the car in O’s possession was car A but it was actually car B

· O paid the outstanding debt to DM to retain possession of the car, but he was under the mistaken belief that the car in his possession was car A

· Later, the car in O’s possession was attached again, but this time by the 3rd party, correctly, who had sold the car to the son

O now sued for the return of amount which he paid to DM

	Appellate division 

· O succeeded because the contract between O and DM is void on the ground of common mistake




7. A is interested in purchasing B's business. B is the owner of a building consisting of flats which are let. Through no fault of his own B incorrectly tells A during negotiations that the municipal rates for the building amount to R25 000 per year. In fact the rates amount to R250 000 per year. On the basis of this statement and the rental income of the business, A determines that it is a profitable business and purchases the business, including the building, from B. Later A determines what the rates for the building actually are. Consequently, the rental income for the building is considerably lower than what A believed it would be. A would not have purchased the business at all if he had been aware of the actual situation. Discuss whether A has a remedy with reference to Phame (Pty) (Ltd) v Paizes. (10) 
A may attack the contract on the basis of innocent misrepresentation. 
	Facts 

· Paize’s bought Phames shareholding in a Company whose main asset was an immovable property on which there was a shopping center 

· What induced Paizes to buy the company was the income that was derived from letting the buildings on the property

· The value of the shareholding depended on the net amount of rent which the property produced

· Part of the expenses was the municipal rates which the Phame agent told them was R4646

· It later emerged that the annual rates were actually R14736

· Phame them claimed an amount from Phame on the ground of the agents misrep.

· Phame then said that Paizes did not allege either a fraudulent or negligent misrep and that no claim for damages lay on the ground of innocent misrep

Court held 

· AD dismissed this exception, deciding that action quanti minoris would lie 

· Court held adelition actions do not lie on ground of innocent misrep, but they do lie on the ground of a dictum et promissum 

· action quanti minoris for reduction of purchase price and Actio Rehabilitoria for cancellation of a contract of sale

the agents statement about the municipal rates was such a dictum et promissum

	Note 

· an innocent misrep can form the basis for avoiding a contract

· for a delictual action for damages fault is a requirement therefore, innocent misrep does not form the basis for a delictual action

· action quanti minoris does not result in a delictual action

· Actio quanti minoris can only be instituted on the basis of dictum et promissum

· dictum et promissum is wide enough to include culpable misrep

· Actio quanti minoris can only be instituted where in the case of a contract of sale a misrep exist regarding the quality of the thing sold 




STUDY UNIT 10 1. 
X wants a motor car just like the one his neighbour Y has. X knows that Y cheats on his income tax since Y often boasts of this. Consequently, X tells Y that if Y does not sell his motor car to him (X) for R20 000, he will report Y to the Receiver of Revenue. Y sells his motor car to X for the amount mentioned although it is worth R100 000. Will Y be able to have the contract set aside? Discuss with reference to relevant case law. 
(10)
 Duress occurs where a party is forced or compelled by the other party or someone for whose acts he may be held liable to enter into a contract. The requirements as set out in Broodryk v Smuts are: 
o Actual violence or reasonable fear. 
o The fear must be caused by the threat of some considerable evil to the contractant or his family. 
o It must be the threat of some imminent or inevitable evil. 
o The threat or intimidation must be contra bonos mores. 
o The moral pressures used must have caused damage. 
In the present case the contract was concluded pursuant to a threat of otherwise lawful action. Generally, to report someone fur not paying income tax is not unlawful. There is diversity in the provincial divisions regarding the possible wrongfulness of such action. In the Transvaal it has been decided that such contracts are not necessarily contra bonos mores (Jans Rautenbach Produksies (Edms) Bpk v Wijma). 
In the Cape it has been held that such agreements generally are unenforceable (Arend v Astra Furnishers (Pty) Ltd). It appears that a threat of otherwise lawful action, such as prosecution, in fact will be unlawful if it is used by a contractant to exact a performance which is more advantageous than that to which he is reasonably entitled. On this basis Y will probably be able to have the contract set aside and claim restitution. 
3. State the requirements for duress as set in Broodryk v Smuts 1942 TPD 47. (5) 
Duress occurs where a party is forced or compelled by the other party or someone for whose acts he may be held liable to enter into a contract. The requirements as set out in Broodryk v Smuts are: 
o Actual violence or reasonable fear. 
o The fear must be caused by the threat of some considerable evil to the contractant or his family. 
o It must be the threat of some imminent or inevitable evil. 
o The threat or intimidation must be contra bonos mores.  o The moral pressures used must have caused damage
STUDY UNIT 11 
1.   Discuss undue influence with reference to Preller v Jordaan 1956 (1) SA 483 (A). (10) 
	Facts 

· J was an elderly farmer suffering from an illness

· J was concerned about what would happen to his wife and farm laborers should he die

· P his medical practitioner, persuaded J to donate and transfer his 4 farms to P who would then administer them for the benefit of J’s wife and farm laborers 

· P then transfers the farms to His son, to his 2 daughters and himself

· J instituted action against P, when his health returned, claiming retransfer of the farms to him



	Court held 

· All 3 excepted to the claim on the ground that undue influence did not, in Roman-Dutch law, constitute a ground for setting aside the contract of donation and subsequent transfers
· The AD dismissed P’s exception and held that Roman-Dutch laws of restitatio in integrum provided authority for the view that in our law undue influence rendered a contract voidable

· Exceptions of the son and daughter where upheld- ownership had passed to P, who as owner, validly transferred ownership to son and his 2 daughters and they had no part in influencing J therefore no ground existed for the retransfer of the farms 




2. STATE the requirements of undue influence as stated by Patel v Grobbelar 1974 (1) SA 532 (A). (5) 
In Patel v Grobbelaar 1974 (1) SA 532 (A) the Appellate Division reaffirmed the decision in Preller v Jordaan and held that where a party to a contract requests a court to set aside the contract on the ground of undue influence, an onus rests on that party to prove

(1) that the other party exercised influence over him
(2) that this influence weakened his powers of resistance and made his will pliable
(3) that the other party exercised this influence in an unscrupulous manner in order to induce him to consent to a transaction which firstly was to his detriment and secondly which he with normal free will would not have
3. Write notes on undue influence. (10) 
Undue influence, as distinct from misrepresentation and duress, is a ground for rescission of a contract, which is available to a contractant who has been persuaded by someone who has influence over him, to conclude a contract which with an unfettered will he would not have concluded. 

In Patel v Grobbelaar 1974 (1) SA 532 (A) the Appellate Division reaffirmed the decision in Preller v Jordaan and held that where a party to a contract requests a court to set aside the contract on the ground of undue influence, an onus rests on that party to prove

(1) that the other party exercised influence over him
(2) that this influence weakened his powers of resistance and made his will pliable
(3) that the other party exercised this influence in an unscrupulous manner in order to induce him to consent to a transaction which firstly was to his detriment and secondly which he with normal free will would not have
Van der Merwe regards undue influence as a delict. This approach is possibly useful in two regards: firstly, in the development of one general ground for the rescission of a contract on the basis of delict .

Secondly, it can be argued that damages should in principle be claimable. However, the fact that the courts do not regard undue influence a delict and the fact that it originates in the English law are both indications that it is not to be regarded as a delict

4. Mark is engaged to Jane. Mark has a very strong personality and eventually persuades Jane to sell and transfer her house worth R500 000 to him at a purchase price of a mere R20 000. After registration of the property in Mark's name he breaks off the engagement. Does Jane have a remedy available to her? Substantiate your answer with reference to case law.
 Jane may have the contract cancelled or set aside on the basis of undue influence. In terms of Preller v Jordaan, Jane must prove that: 
(1) Mark exercised an influence over her. 
(2) This influence weakened her powers of resistance and made her will pliable. 
(3) Mark exercised this influence in an unscrupulous manner in order to induce her to consent to a transaction which is to her detriment and which she, with normal free will, would not have concluded.
Although in English law there is a doctrine known as "undue influence", the Appellate Division in Preller v Jordaan accepted that it is part of our law, as the sources of common law indicate, that the concept of dolus is wide enough to cover instances which would be regarded as undue influence in English law. 
The courts have not expressly stated that undue influence constitutes a delict but the cases which have come before our courts so far concerning this issue can be described in terms of delict. 
STUDY UNIT 12 
No individual subjective impossibility of performance from objective impossibility questions. 
STUDY UNIT 13 1. 
Briefly distinguish subjective impossibility of performance from objective impossibility of performance. (5) 
There are two kinds of impossibility. Performance may be impossible for everyone, in which case we speak of absolute or objective impossibility. It may be impossible for the debtor concerned, although not for other people, which is relative or subjective impossibility.
For instance: A sells B a Ferrari motor car (registration number KVT675MP). If this car already belongs to C, it is a case of relative impossibility since only B cannot deliver the car. C can still deliver the car. If the car is destroyed before the sale is concluded or there is a law prohibiting the sale of all Ferraris, it is a case of absolute impossibility, since it is then impossible for anyone to deliver the car

2. X sold certain premises to Y. The premises were registered in the name of X and her daughters in undivided shares. X was unable to transfer the premises to Y and raises the defence of impossibility. 
2.1 Define the form of impossibility raised as defence by X. This is a case of subjective or relative impossibility. The set of facts were taken from Frye's (Pty) Ltd v Ries. 
A performance is subjectively impossible when it is impossible for the debtor to perform but it is not impossible for other people to perform. It was objectively possible for the premises to be transferred to Y. 
In Frye's (Pty) Ltd v Ries 1957 (3) 575 (A) the defendant sold certain premises to[image: image1.emf][image: image19.emf][image: image20.png]


[image: image21.png]


[image: image22.png]


[image: image23.png]


[image: image24.png]


[image: image25.png]


[image: image26.png]


 the plaintiff. The premises were registered in the name of the defendant and her daughters in undivided shares. When she was sued for damages because she could not transfer the premises to the plaintiff, she contended that performance was impossible and that the contract was therefore void. It is clear, however, that performance was only subjectively impossible, since objectively it was quite possible to have the premises transferred to the plaintiff. The defendant therefore committed breach of contract and was liable for damages to the plaintiff
2.2 What is the effect of this type of impossibility on the contract?
 Subjective or relative impossibility of performance has no effect on a contract. The parties' obligations towards each other remain the same. The debtor is therefore liable to the creditor. 
2.3 What is the effect of X's reliance on the impossibility? 
X breaches the contract. The fact that X relies on the impossibility, which is only a subjective impossibility which has no effect on the contract and is therefore unjustified, means that X breaches the contract. X fails to carry out his obligation and can be held liable for damages because of the breach. 3a. S sold a house to P. The house was registered in the name of S and her son in undivided shares. When P sued S for transfer of the house. S contended that she was unable to transfer the house and that the contract was void. 
4. Distinguish between initial impossibility of performance, prevention of performance and supervening impossibility of performance. (10) 
Initial impossibility of performance (existing at time contract is concluded) 
If performance is impossible at the time of contracting, no obligation results with regard to that performance. The contemplated obligation is in other words void. The obligation relating to the counter-performance will also be void even if it is possible, which means that the contract is void
No valid contract is formed.  

Supervening impossibility of performance (arising after contract is concluded) 
If performance becomes impossible after conclusion of the contract, the obligation is terminated. The object of the claim (personal right), that is the performance, has been extinguished and with that the claim is terminated. Note that the impossibility need not necessarily be physical: performance may also become legally impossible. If, for instance, one person leases a thing to another and an enactment of the legislature subsequently provides that the lease is illegal, or the thing is subsequently expropriated, the lease is terminated
· May terminate existing obligations. 

Prevention of performance 
The innocent party has the usual choice between rescinding/cancelling and upholding the contract. He may rescind it if he prefers, provided that the eventual non-performance would justify rescission, or he may uphold the contract.
However, he cannot claim specific performance. All he can do is to uphold the contract and claim damages. If I exchange my cow for your horse and kill the cow, you can uphold the contract, tender the horse and claim the market value of the cow which will have to be proved. In doing so you will not be resiling from the contract.

The contracting party who prevents performance bears the onus of proving absence of fault

form of breach - party at FAULT. 
5. S, a farmer, sells 50 bags of mealies to Pat R100 per bag. S and P do not agree on the source from which the mealies will be delivered. Before delivery can take place, the store where S's mealies are stored, is burnt down. P claims delivery of the mealies from S and tenders payment of R5 000. Will P succeed? Substantiate your answer. (5) 
SEE ANSWERS ABOVE – PRACTICAL
6. E and O agree that E will work at one of O's hot-dog stalls at the FNB Stadium during the various games of the Soccer World Cup at a remuneration of R2 000 a day. Since E, who has been unemployed for months, is desperate for money, O guarantees that E will be given this job. However, structural defects are discovered in the stands at FNB Stadium and as a result all the games scheduled to be played there are cancelled. Advise E. (6) 
SEE ANSWERS ABOVE – PRACTICAL
7. Write notes on initial impossibility of performance. (10) 
Initial impossibility of performance (existing at time contract is concluded) 
If performance is impossible at the time of contracting, no obligation results with regard to that performance. The contemplated obligation is in other words void. The obligation relating to the counter-performance will also be void even if it is possible, which means that the contract is void
if performance is absolutely impossible at the time of contracting, it is certain that no obligation results.

we will have to take note of the opinions of our old writers. 

Grotius (Inleiding) merely refers to a sale of articles outside commerce (goedere buite die handel) and says that a buyer who did not know that the article was outside commerce may recover from the seller for the damage suffered. He does not explain on what basis damages may be claimed. Vinnius (ad Inst), however, states that no liability at all arises for either party where a contract is absolutely impossible of performance, except in the case of a sale of goods outside commerce, which he regards as an exception to the general rule. He later states that the aggrieved party may have an action on the ground of fraud if the other party knew that the performance was impossible. Voet discusses the question with reference to a contract of sale. If the purchaser, but not the seller, knew that the thing sold did not exist, then the purchaser must pay the full price since an intention to donate is presumed to be present, or because of his bad faith. If the seller knew but not the purchaser, the purchaser can claim damages from the seller. He does not say on what basis these damages may be claimed
Since the agreement is void, the parties must obviously return to each other what each has obtained through the performance of the void contract. If that which has been given as performance has been destroyed without fault on the part of the party who received it, then apparently its value may not be claimed
No valid contract is formed.  

STUDY UNIT 14 1. 
There is a by-law which stipulates that apples are not allowed to be sold from the back of cars or trucks. Sales of this nature are punishable with a fine of R25 000. X buys R2 000's worth of apples from the back of V's small delivery van in order to sell them from the back of his motor car. In terms of the contract X will pay Y the sum of R2 000 after he has sold his consignment of apples. The purpose of the legislation is to protect state revenue and not the protection of public interest. 
1.1 Is the contract concluded between X and Y valid? (1)
 The contract is valid.
1.2 Would Y be successtul In a claim against X for R2 000? 

Yes, Y would be successful in a claim against X. Where contravention of a particular statute is punishable for the purpose of protecting state revenue the contract is valid, as opposed to the instance where a penalty is imposed to protect the public. Although all contracts contrary to a direct prohibition of the law are void such statutory invalidations can have inequitable results. To eliminate these unjust results the courts introduced certain qualifications. The legislator's intention regarding the imposition of the sanction must be established. There is no general set of rules by which to establish the legislator's intention, but certain guidelines have evolved. One of these is that a distinction has been made between the instance where a penalty is imposed for the purpose of protecting state revenue - then the contract is regarded as being valid; where the penalty is imposed for the purpose of protecting the public the contract is regarded as being prima facie void. Therefore Y should be successful in a claim against X for R2 000.
STUDY UNIT 15 1. 
Discuss the following concerning covenants in restraint of trade: 
(a) Partial enforcement. (5) 
A court will not be limited to a finding as to unenforceability in regard to the agreement as a whole, but will be entitled to declare the agreement partially enforceable or unenforceable. The reason for partial enforcement is that public interest requires it. The dictates of public policy in restraint-of-trade cases relate furthermore directly to the effect of the court's order and not primarily to the terms on which the parties happen to have agreed.

The power of the court to allow partial enforcement is subject to certain limitations:

 (1) The party seeking partial enforcement must first raise the issue and establish a basis for such partial enforcement 
 (2) The court, secondly, will not partially enforce a contract when an unreasonable restraint requires major plastic surgery in the form of a drastic recasting of its provisions to make it reasonable 
 (3) In determining whether partial enforcement is justified, the court can have regard, among other factors, to matters such as whether the restraint clause was calculated to be unduly oppressive or designed to terrorise and whether partial enforcement would not operate harshly or unfairly towards the person bound by the restraint 
(b) Unreasonableness between the parties. (5) 
The restriction must be reasonable as to time, area and prohibited Activities

 The agreement in restraint of trade may only restrict the one party's freedom to participate in the commercial and professional world with regard to area, time and activities in as far as it is necessary to protect the other party's protectable interest. The area and period of the restraint should have a relationship with the area and time that are necessary to protect the interests of the party in whose favour the restraint operates. The activities of the one party, that are prohibited,
should be necessary to protect the interests of the other party. 
A restraint-of-trade clause is unreasonable if the restriction goes beyond the area in which the customer base of a business is situated. Each business draws its customers from a certain area and a restraint will only be reasonable if it restricts competition within this area.
It would be unreasonable to protect the goodwill of a business for a longer period of time than is necessary. 
(c) Protectable interest. (5) 
The party in whose favour a restraint-of-trade agreement operates must have a protectable interest which the restraint serves to protect. If there is no such interest the agreement is against public policy and unenforceable (the Basson case 767). An interest which is not protectable simply does not weigh up against the restriction of the interest of the other party to participate freely in the commercial and professional world.
 There is no exhaustive list of protectable interests. Proprietary interests, goodwill (trade connections) and trade secrets (confidential information), are generally recognised as protectable interests. 
The Appellate Division deliberately left the question open in the Basson case (770) whether there are other interests that qualify as protectable interests. 
Goodwill refers to the commercial reputation and trade connections of a business. A trade secret is information which is capable of application in trade or industry, only available and known to a restricted number of people and of economic value (Van Heerden & Neethling Unlawful competition 225).An employer may thus protect his trade secrets and goodwill by concluding an agreement in restraint of trade with his employee. 
Such an agreement usually takes effect after the employee's service comes to an end, for whatever reason. The buyer of a business is also entitled to protect himself against the competition of the seller as such, because he has a protectable interest (goodwill) which forms part of the thing sold.
2. X concludes a hairdressing contract with Y for a training period of two years. In terms of the contract X is not allowed to work in the village for a period of 12 months after termination of the contract. X wishes to start a hairdressing business of her own at the end of her training period. She decides to contest the restraint of trade clause. 
2.1 Is the restraint of trade clause valid in terms of the traditional approach? 
All restraint of trade clauses in terms of the traditional approach are against public policy, and therefore prima facie void.
 2.2 On whom would the onus rest to prove the validity of the restraint of trade clause? 
The onus is on Y. Y must prove the reasonableness of the restraint as he is the one who wishes to enforce the contract. 
2.3 Is the restraint of trade clause valid in terms of Magna Alloys & Research (SA) (Pty) Ltd v Ellis 1984 (4) SA 874 (A)? Explain. 
All restraint of trade clauses are prima facie valid in terms of Magna Alloys & Research (SA) (Pty) Ltd v Ellis 1984 (4) SA 874 (A), unless against public interest. At present the law gives precedence to the principle of sanctity of contract over freedom of trade. However, should a restraint of trade clause be contrary to the public interest, it is unenforceable, and not invalid. 
2.4 On whom would the onus rest to prove the validity of the restraint of trade clause in terms of the Magna decision? 
The onus rests on X. Restraint of trade clauses are prima facie valid in terms of Magna Alloys & Research (SA) (Pty) Ltd v Ellis 1984 (4) SA 874 (A), thus the onus rests on the person wishing to contest the validity of the clause. 
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The court held in the Magna Alloys case that the test is whether an agreement in restraint of trade is contrary to public policy, in which case it is not invalid (or void), but only unenforceable. The court thus gives precedence to the principle of sanctity of contract over freedom of trade.
A restraint of trade is contrary to public policy if the effect of the restraint is unreasonable. The reasonableness or otherwise of a restraint is judged on the basis of the broad interests of the community and the interests of the contracting parties themselves (Basson v Chilwan 1993 (3) SA 742 (A)). The broad interests of the community concern the principles of the sanctity of contract and of freedom of trade. The interests of the contracting parties involve the interest(s) which the one party is trying to protect with the restraint, and the interest which the other party has in freely participating in the commercial and professional world.

Public policy, and not the reasonableness of a restraint as between the parties, is the measure to determine whether a restraint should be enforced. . A restraint which is reasonable as between the parties would probably not be contrary to public policy and one which is unreasonable as between the parties would probably be contrary to public policy. 

In the Basson case the court posed four questions in order to determine the reasonableness of an agreement in restraint of trade:

(1) Is there an interest of the one party that deserves protection?
(2) Is such an interest affected by the conduct of the other party?
(3) If so, does such interest weigh up qualitatively and quantitatively against the interest of the other party (to be economically active and productive) to the extent that this party cannot be economically active and productive?
(4) Is there another facet of public policy having nothing to do with the relationship between the parties but which requires that the restraint should either be maintained or rejected?
If the interest in (3) surpasses the interest in (1), the restraint would as a rule be unreasonable and accordingly unenforceable. Whether this is the case is a matter of judgment which differs from case to case. Every case must be considered on its own merits.
3. X concludes an apprenticeship contract with Y for a training period of two years. In terms of the contract X is not allowed to work in the village for a period of 12 months after termination of the contract. X wishes to start a hairdressing business of her own at the end of her training period. She decides to contest the restraint of trade clause. Advise X fully. Refer to Magna AIloys and Research (SA) (Pty) Ltd v Ellis 1984 (4) SA 874 (A) and other relevant case law. (15)
The service contract between X and Y contains a clause in restraint of trade.  X will only be liable for damages if this clause is not contrary to public policy..The onus rests on X to prove that the clause is contrary to public policy.

The court held in the Magna Alloys case that the test is whether an agreement in restraint of trade is contrary to public policy, in which case it is not invalid (or void), but only unenforceable. The court thus gives precedence to the principle of sanctity of contract over freedom of trade.
A restraint of trade is contrary to public policy if the effect of the restraint is unreasonable. The reasonableness or otherwise of a restraint is judged on the basis of the broad interests of the community and the interests of the contracting parties themselves (Basson v Chilwan 1993 (3) SA 742 (A)). The broad interests of the community concern the principles of the sanctity of contract and of freedom of trade. The interests of the contracting parties involve the interest(s) which the one party is trying to protect with the restraint, and the interest which the other party has in freely participating in the commercial and professional world.

Public policy, and not the reasonableness of a restraint as between the parties, is the measure to determine whether a restraint should be enforced. . A restraint which is reasonable as between the parties would probably not be contrary to public policy and one which is unreasonable as between the parties would probably be contrary to public policy. 

In the Basson case the court posed four questions in order to determine the reasonableness of an agreement in restraint of trade:

(1) Is there an interest of the one party that deserves protection?
(2) Is such an interest affected by the conduct of the other party?
(3) If so, does such interest weigh up qualitatively and quantitatively against the interest of the other party (to be economically active and productive) to the extent that this party cannot be economically active and productive?
(4) Is there another facet of public policy having nothing to do with the relationship between the parties but which requires that the restraint should either be maintained or rejected?
If the interest in (3) surpasses the interest in (1), the restraint would as a rule be unreasonable and accordingly unenforceable. Whether this is the case is a matter of judgment which differs from case to case. Every case must be considered on its own merits.
 4. X, the owner of Tex-Mex Baked Chicken Take-Away in Town A, concludes a written franchise contract with Y in terms of which Y may conduct a baked chicken take-away service under such name in Town B, an adjacent town, in return for which he must pay a fixed sum of money to X every month. X undertakes to train Y and his personnel. The contract specifies that if it is cancelled for any reason whatsoever Y may not conduct a similar business in Town B for a period of two years. Six months later Y legally cancels the contract and opens a similar business in Town B under another name. X seeks to enforce the relevant clause in the contract. Before the conclusion of the franchise contract the Tex-Mex Baked Chicken Take-Away drew its customers only from Town A, the town where it was situated. The Tex-Mex chicken is not prepared according to any secret recipe. Y alleges that X cannot enforce the clause as he (X) has no protectable interest. Discuss. (5) 
The party in whose favour a restraint-of-trade agreement operates must have a protectable interest which the restraint serves to protect. If there is no such interest the agreement is against public policy and unenforceable (the Basson case 767). An interest which is not protectable simply does not weigh up against the restriction of the interest of the other party to participate freely in the commercial and professional world.
 There is no exhaustive list of protectable interests. Proprietary interests, goodwill (trade connections) and trade secrets (confidential information), are generally recognised as protectable interests. 
The Appellate Division deliberately left the question open in the Basson case (770) whether there are other interests that qualify as protectable interests. 
Goodwill refers to the commercial reputation and trade connections of a business. A trade secret is information which is capable of application in trade or industry, only available and known to a restricted number of people and of economic value (Van Heerden & Neethling Unlawful competition 225).An employer may thus protect his trade secrets and goodwill by concluding an agreement in restraint of trade with his employee. 
Such an agreement usually takes effect after the employee's service comes to an end, for whatever reason. The buyer of a business is also entitled to protect himself against the competition of the seller as such, because he has a protectable interest (goodwill) which forms part of the thing sold.
5. X agrees to work as a clerk for a businessman, Y. They conclude a written contract of service. One of the terms of the contract provides that X undertakes not to work for any of Y’s competitors for a year after he has left the employ of Y. X never learns any of Y’s trade secrets and never meets any of Y’s clients. Y sends X on a number of training courses over the years which cost Y a substantial amount of money. X leaves Y’s employ to work for Z, a competitor of Y. Will Y be able to enforce the clause against X? Discuss with reference to case law. (10) 
No. Y has no protectable interest. X did not get to know any confidential information and did not meet any of V's clients. The money an employer spends on the training of a employee is not a protectable interest. An employer may never protect himself against mere competition of his former employee as he cannot protect himself against the inherent ability or general knowledge of the employee. Y cannot therefore enforce the restraint of trade clause against X. 
STUDY UNIT 16 No individual questions. 
STUDY UNIT 17 1. 
Discuss the rule in pari delicto potior est conditio possidentis with reference to Jajbhay v Cassim 1939 AD 537 (10) 
The illegality of a contract results in it either being void or unenforceable. Neither party may institute an action on the basis of an illegal contract (ex turpi causa non oritur actio). The possibility does exist that a party who performed in terms of an illegal contract may claim restitution with an enrichment action. (2) However, the rule in pari delicto potior est conditio possidentis prevents an action for restitution in certain circumstances. This rule has the effect that where parties to an illegal contract are both guilty, the party who is in possession of a performance which has been delivered is in the strongest position. However, where a party did not act disgracefully in performing he is not precluded from claiming restitution with an enrichment action. Until 1939 the courts applied the pardelietum rule rigorously and allowed no exceptions. For example in Brand v Bergstedt 1917 CPD 344 which concerned the sale of a cow on a Sunday, the Court refused to allow the plaintiff any redress. In Jajbhay v Cassim 1939 AD 537 the law on this point was reconsidered. In this case the parties concluded an illegal sub-lease agreement. The sub-lessor applied for an eviction order against the sub-lessee but the application was denied on the grounds of the par delictum rule. However, the Court did indicate that the par delictum rule could be relaxed in appropriate circumstances in order to allow restitution. This rule rests on considerations of public policy, namely to discourage illegal transactions. Nevertheless, public policy also requires that justice should be served and the par delictum rule may be relaxed where "simple justice between man and man" so requires. Thus it will depend on the particular circumstances of a case whether this rule will be relaxed or not. 
2. L and T entered into a lease agreement of a residential stand. The particular type of lease was prohibited by statute. T was abiding by the terms of the illegal contract when L applied for an order ejecting T because T was occupying the premises illegally. Discuss the position of both parties with reference to Jajbhay v Cassim 1939 AD 537. (10) SEE QUESTION BELOW
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3. B borrows R500 from A. A bets B R100 that Northern Transvaal will beat Western Province in the Currie Cup rugby finals. Western Province wins. B only pays A R400 of the debt he (B) owes A. May A claim payment of R100. Answer only Yes or no and substantiate your answer. 
No. A wagering debt can be set-off. The bet between A and B is a wager. It is an agreement, entered into without the intention to pursue an independent interest, in terms of which each of the parties stands to gain a particular advantage (R100) at the expense of the other, dependent on the occurrence of an uncertain event (which team wins the finals). Although a wagering debt cannot be enforced with an action, it is capable of set-off. 
4. What was the most important consideration the court took into account when applying the par delictum rule in Jajhbay v Cassim 1939 AD 5377 (1) 
Public policy 
5. Mike opens a bar and sells alcohol to the public before he has been granted a liquor license, even though such activities are prohibited by statute. Ed supplies Mike with liquor on credit for his bar. Mike does, however, not pay his account with Ed. 
5.1 May Ed enforce the contract he has with Mike and claim the purchase price of the liquor he has sold to Mike? Briefly substantiate. No - the court will not enforce a contract which is prohibited by statute. Such a contract is either void or unenforceable and the maxim ex turpi causa non oritur actio applies. 
Some agreements which are illegal are not void, but are merely regarded as unenforceable. The courts have, however, not yet clearly indicated the reason for regarding some illegal contracts as unenforceable and others as void ab initio. When an agreement is contrary to a statute, the question as to the validity of the agreement must be sought primarily in the wording of the legislation itself.. The mere fact, however, that an agreement is prohibited by a statute does The legislation may declare, either expressly or by implication, that an agreement is void or unenforceable not mean that it is void. 
5.2 Assuming that your answer to 5.1 is "no", does Ed have any other legal remedy at his disposal if he was aware of the fact that Mike had no liquor license? 
No - Ed will be unsuccessful with an action based on unjustified enrichment as the par delictum rule precludes condiction. The par delictum rule is founded on considerations of public policy; the court will do everything in its power to discourage unlawful contracts. 
5.3 Would your answer to 5.2 have differed if Ed had been unaware of the fact that Mike did not have a liquor license? Substantiate your answer in three sentences with reference to case law. (2) 
Yes - the par delictum rule probably will not be applied strictly in such a case. The courts will be prepared to relax the application of the par delictum rule in accordance with the principle laid down in Jajbhay v Cassim 1934 AD 537. In terms of this case, public policy demands that justice shall be done and an exception to the par delictum rule is therefore made whenever "simple justice between man and man" demands it. Ed will probably therefore have a claim at his disposal based on unjustified enrichment. The test for relaxing the par delictum rule, as advocated by the Appellate Division is open to criticism on the basis that it is imprecise and creates too much uncertainty. This criticism should, however, be considered in relation to the fact that public policy is a relative concept which is inherently subject to change and not capable of exact definition. In Jajbhay v Cassim, the court spelled out specific factors which could assist in a decision whether on the facts of that case the rule should be relaxed. 
 Tom sells a second-hand tractor to Gerald for R15 000. In terms of price-control regulations the maximum price for the particular tractor is R10 000 and the regulations prohibit the sale of tractors
for higher than the maximum price allowed. Tom is aware of the price- control regulations, but
Gerald is not.  Gerald has already paid the purchase price, but delivery of the tractor has not yet
taken place.

(a) Can Gerald claim delivery of the tractor from Tom? Explain.

(b) Can Gerald claim the R15 000 he has already paid from Tom? Explain

.
(c) Would it make any difference to your answer to question (b) if Tom and Gerald had both been
aware of the price control regulations? Explain.
a)  No. Gerald can only claim delivery of the tractor if the contract of sale is valid as Gerald will be
enforcing the contract. The conclusion of this sale is prohibited by statute and therefore one of the
requirements for a valid contract is not present. The conclusion of the contract is unlawful and no
contract arises. This is the ex turpi rule which has no exceptions.

(b) Yes. He can claim the price from Tom with an enrichment action. Please note that he cannot claim
his money back on the contract as no valid contract arises. The par delictum rule which bars the
reclaiming of the price, is not applicable here as Gerald did not know of the price- control
regulations.

(c) Yes. The par delictum rule now bars the reclaiming of the price because both parties are equally
guilty.  Gerald can apply to the court for the relaxation of this rule. The court has a discretion to
grant such relaxation if it finds that simple justice between man and man demands it. The Jajbhay
case is important in this respect.
7. X buys an examination paper from Y, a fellow student, for R1 000. Y stole the paper out of his lecturer's office. X pays Y R1 000. X's conscience troubles him and he destroys the paper without looking at it. X wants to claim back the purchase price from Y. Advise X. (5) 
	The answer to the first question put above is an emphatic `'no''. No enforcement can be claimed. 
The first consequence of the nullity of an illegal agreement is that neither party may institute an action on the contract.
 The rule is, as stated already, ex turpi causa non oritur actio (no action arises out of a base consideration (cause)). 
This is an absolute rule to which there are no exceptions. Even the fact that one of the parties has already performed his undertaking (eg paid the purchase price) does not make any difference, because his performance does not render the contract legal. 
Moreover, the court will refuse to enforce the contract even though the defendant does not raise the issue of invalidity, because the court, of its own accord, takes cognisance of the illegality and consequent nullity. The one party may not only not claim performance from the other, but the unlawfulness of the contract also means that a party who has suffered damage as a result of such a contract may not claim damages from his adversary by relying on the contract.


STUDY UNIT 18 1. 
Y let premises to X. The lease contained a clause prohibiting X from sub-letting the premises without the written consent of Y. A further clause of the lease required that any variation of the terms of the lease had to be in writing and signed by both parties. Later Y told X that he (X) could sub-let a portion of the premises. After X had sub-let a portion of the premises to a third party, Y changed his mind and informed X that both X and the sub-lessee (third party) must vacate the premises because X had breached the contract. Discuss X's position with reference to SA Sentrale Ko-operatiewe Graanmaatskappy Bpk v Shifren 1964 (41 SA 760 (A). (10) 
They correspond to a large extent with SA Sentrale Ko-operatiewe Graanmaatskappy Bpk v Shifren. The question is whether parties may orally deviate from a written agreement which contains a clause which determines that the contract may only be varied or terminated in a specific manner (a so-called non-variation clause). In such instances the parties have actually set formalities for the amendment or termination of their contract. In the Shifren case the Court decided in favour of the lessor even though the lessor apparently gave permission verbally for the amendment of a lease agreement which contained such a provision. The lessor was entitled to cancel the contract as a result of the lessee's breach despite the oral variation. The same result should apply to the present instance. In the Shifren case the Court's reasoning was as follows: Where the parties insert a clause into their contract which provides that any amendment of the contract, including the specific clause, must be in writing, they cannot later orally amend that or any other provision. However, if the specific clause itself is not entrenched against oral variation, the particular provision may be varied orally, with the result that thereafter the other provisions of the contract possibly may also be varied orally. The parties’ apparent intention with such a provision is to guard against disputes and evidential problems which may arise with oral variations. This rule is open to criticism but the policy underlying the rule is the promotion of commercial certainty and the avoidance of litigation. 
2. A and B agree that A will buy B's Jetta CTi for R50 000-00. To leave nothing to chance, they furthermore agree that the contract will be reduced to writing and that both will sign it. Before either one of them can sign A informs B that he is no longer interested in buying the car. Answer the following questions: 2.1 Is there a valid contract of sale between the parties? Answer only yes or no and substantiate. (1) 
Yes. When the parties agree to reduce the contract to writing in order to make the proof of it easier, the contract comes into existence immediately, even if not yet in writing. The court presumes that the parties agreed to reduce their contract to writing in order to make proof of it easier, unless a party proves otherwise. Here the parties directly had this in mind because they wanted to promote legal certainty by reducing their agreement to writing. 
2.2 Can B unilaterally renounce the requirement that the contract must be reduced to writing? Answer yes or no and substantiate. 
No. The agreement to reduce their agreement to writing is in favour of both parties and one party cannot therefore unilaterally waive this agreement. The agreement to reduce the contract to writing creates a right and an obligation for both parties. A party cannot unilaterally waive this agreement, because it is in the interest of both parties. There is no evidence that the parties wish to change this agreement by agreement. 
2.3 If the contract was reduced to writing and the parties later differ regarding the sale price: 
2.3.1 What would be the only admissible evidence regarding the sale price? 
The written contract. The parol evidence rule applies where the law requires the contract to be in writing and where the parties themselves stipulated writing. 
The parol evidence rule excludes evidence of the terms of the agreement going beyond the written contract. No party may therefore lead evidence indicating that their agreement was different to the written contract or to explain precisely what the parties intended. A party may of course first claim rectification of the contract if the contract does not reflect the agreement between the parties and then claim on the rectified contract. 
3. May the parties to a written contract cancel the whole contract orally where the contract merely stipulates that dissolution may take place only in writing? 

Yes, the contract may be cancelled orally. In SA Sentrale Ko-op Graanmaatskappy Bpk v Shifren en Andere 1964 (4) SA 760 (A) Steyn CJ held that the non-variation clause will only effectively protect a contract against oral variation if the non-variation clause is itself entrenched against oral variation. As the facts of the question under consideration indicate that the non-variation clause was not entrenched, it will be possible for the parties to this contract to cancel the whole contract orally. The effect of entrenching such a non-variation clause is that it can then only be amended by a written agreement between the parties. The Shifren decision is open to criticism as the freedom of contract argument which the court advanced in support of its decision can also be raised against that decision. The Shifren decision can be defended only on policy grounds. 
STUDY UNIT 19 1. 
X and Y enter into a contract in terms of which X undertakes to paint Z's house. Z is Y's son and neither a party to the contract nor a creditor of Y. Before Z can accept the benefit Y and Z quarrel and X and Y agree to cancel their contract. 
1.1 What type of term did the parties create by stipulating that X has to paint Z's house? 
A stipulation for the benefit of a third party. It is clear that the parties intended to stipulate a benefit for the third party. This is not just a case where the parties agree purely for their own convenience that the one party will perform to a third party. 
1.2 Can Z claim performance (painting of the house) from X? Answer yes or no and substantiate. 
No. Z has not accepted the benefit from X and X and Y may therefore validly cancel their contract. No legal bond can arise between Z and X before Z accepts the benefit. The mere agreement between Y and X is not sufficient to give Z a right against X. The parties to a contract may always agree to cancel their agreement. 
2. Land belonging to an estate A was sold by public auction. One of the terms of the sale was that all arrear rates owing on the property should be paid by the purchaser. After B bought the property the Municipality C of the area accepted the offer of having the arrear rates paid by the purchaser. 
2.1 May B revoke his offer? 

No, B may not revoke his offer without A's consent. Once C has accepted it is irrevocable even by agreement between A and B. The type of contract that we are dealing with here is known as a stipulatio alteri (a stipulation for the benefit of a third party). This is a contract in terms of which one party, the promittens (B in this case), agrees with another, the stipulans (A in this case) to perform something for the benefit of a third person, the beneficiary (C in this case). Although the general rule, is that the stipulans may not release the promittens from his duty without the consent of the promittens, he will be able to do so if the contract reserves for him the right to do so unilaterally. 
2.2 Is an offer actually made to C? 
No, we have the extraordinary position that an acceptance is, however, required from C. No right of action will accrue to the beneficiary by virtue of the agreement between the stipulans and promittens alone. The beneficiary will only be in a position to claim the benefit when he has accepted the benefit from A. Acceptance by the beneficiary creates an obligation between himself and the promittens. The courts have not yet given a clear indication of what must be "accepted" by the beneficiary. It has, for example, been said that the beneficiary must accept a "stipulation" or even a "contract". It is aiso said that the courts required the beneficiary to accept an offer, made by the promittens who is bound, in terms of his contract with the stipulans, to keep the offer open for acceptance by the beneficiary. The correct view, however, would appear to be that the beneficiary must accept the "benefit" of the contract in his favour and that "benefit" probably refers to the right which the stipulans and the promittens intended to create for the beneficiary. 
2.3 What is the juristic basis of C's right? 

C derives his right from the fact that it was the intention of both A and B to create a right of action in his favour. Although it is then difficult to appreciate why it should be necessary for C first to accept the benefit from B, this explanation is preferable to other explanations such as that the right is derived from agency or from a quasi-contractual relationship. It is important to note that the promittens and stipulans must have intended that an obligation be created in favour of the beneficiary. If the parties were merely to agree that a third party would benefit in some way without the parties' intending to create a claim for the third party, no stipulatio alteri would be created. While there is some support for the view that acceptance by the beneficiary creates a further contract, the better view would appear to be that the beneficiary derives his right from the contract between the stipulans and the promittens and that there will therefore be only one contract, even after acceptance. According to this view, acceptance by the beneficiary "confirms" and "completes" the right which the stipulans and promiliens intended to create for him. 
2.4 May a benefit be agreed to for a third party if the third party has not yet come into existence? 
Yes, the beneficiary need not be in existence when the contract is concluded. A benefit may, for example, be stipulated for an unborn child and promoters may enter into contracts on behalf of a company in the process offormation, so that when the company has been registered and incorporated it may accept the benefit. At common law a person could not act as the agent of a non-existent principal. Section 35 of the Companies Act 61 of 1973 was therefore introduced to enable a promoter to enter into contracts as the agent of a proposed company. This enactment did not, however, exclude the possibility of a stipulation for the benefit of the proposed company and the provisions of section 35 and the stipulatio alteri therefore exist side by side in company law. The section 35 provision enables a promotor to act as the agent of the company while, in the case of the stipulatio alteri, the promotor acts in his own name. 
3. Chris agrees with Mel and Kevin that they will buy Chris's crop of mealies at market value as soon as Chris has finished harvesting. (You can assume that the contract is valid.) When the harvest has been completed, Chris delivers the mealies as agreed, but Mel and Kevin do not pay him. The market value of the mealies is R100 000. What amount can Chris claim from Mel? 
Chris can claim the amount of R50 000 from Mel. It is a naturalia of a contract that joint debtors are simply jointly liable. Each debtor is held liable for his proportionate share only. Mel and Kevin are therefore liable for R50 000 each. When parties to a contract make no specific provision regarding their liability the general rule is that each joint debtor is only liable for his own proportionate share. 
4. X, Y and Z buy S's car from S for R30 000. The parties agree that the car must be delivered immediately, but that the price only has to be paid in a week's time. S delivers the car immediately, but the price is not paid after a week. S claims R30 000 from X. X's defence is that S must claim the R30 000 from X, Y and Z. Discuss X's defence. (5) 
IF YOU DONT UNDERSTAND THIS QUESTION, READ ABOVE OR DO QUESTION YOURSELF

STUDY UNIT 20 

1.1 S, a breeder of stud bulls sold one to M. S knew that M intended to use the bull for breeding purposes. Subsequently, the bull proved to be infertile and M claimed cancellation of the sale and a refund of the purchase price. On what basis will M be able to have the contract set aside? Discuss fully with reference to Minister van Landbou Tegniese Dienste v Scholtz 1971 (3) SA 188 (A). Do not discuss the aedilitian remedies for latent defects. (15) 
M may rely on the tacit consensual warranty, as the claim is made more than a year after the sale.  A tacitly incorporated warranty has a 3 year prescription period as was stated in the case of Minister van Landbou Tegniese Diense v Scholtz.
The court inferred a tacit guarantee that a bull was fertile from the following facts: the bull was bought
for breeding purposes; the parties assumed that the bull was fertile, but it was never examined for
fertility; 
the seller expressed his confidence that the purchaser would bre ed good calves from the bull;
the seller would not have sold the bull if he had known it was infertile; and the seller was a breeder of
bulls which he sold for breeding purposes. 
This case is an example of how our courts apply the test for tacit terms

1.2 Will M be successful in his action to have the contract set aside if the bull was killed by lightning while in his care? Discuss. (5) 
This is an example of impossibility.  More specifically absolute impossibility.  Although performance is impossible,  M may now claim for negative damages, such as the stable fees etc.  

2. X hands in her shocking pink suede jacket at the dry-cleaner. Y hands her a receipt. On the back of the receipt is a clause excluding Y's liability in the event of negligent damage to or theft of any goods handed in for dry-cleaning. The same words appear on a big notice board in the shop which is clearly visible. When X fetches her jacket, she is dismayed to discover that the jacket's colour has been changed by the dry-cleaning process. Is she bound by the exemption clause? Discuss briefly. (5) 

With so-called ticket contracts one of the parties’ issues a ticket on which certain contractual terms appear. The question is whether the other party may be held bound to such terms where that party has not signed the ticket in question. Following the English decisions our courts use a three-legged test: 
1. Did the relevant person know that there was writing on the ticket? 
2. Did he know that the writing referred to terms of the contract? If both questions can be answered in the affirmative, the terms form part of the contract; but if either question in answered in the negative, a further question follows: 
3. Did the party who issued the ticket take reasonable steps to bring the reference to the terms to the attention of the other party? In the present case X will probably be held bound because of the notice board which also refers to the contractual terms.
 3. A buys a ticket for a ride in a helicopter. On the back of the ticket there is a clause excluding the pilot's liability in the event of an accident. 

3.1 Is A bound by the terms of the ticket? Substantiate your answer. (5) 

In the so-called "ticket cases", the courts have followed English decisions and laid down a threefold test to determine whether a person who receives a ticket is bound by the terms of the ticket. 
· It must first be asked whether the person who received the ticket (A) knew that there was writing or printing on the ticket and 
· secondly, whether he knew that the writing or printing referred to terms of the contract. 
· If both these questions can be answered affirmatively, the terms on the ticket form part of the contract but, if either of them is answered in the negative a further question is posed: 
· Did the party issuing the ticket take the steps which were reasonably necessary to bring the reference to the terms to the notice of the other party? If this was done the terms will form part of the contract; if not, the other party (A) is not bound by them. The abovementioned test has its origin in English Law and consequently it may not always be possible in every specific case to give a satisfactory theoretical explanation for the ensuing liability. Although the questions that this poses are practical it would be better to regard them as guidelines for applying the general principles relating to the formation of contracts. 
3.2 How would your answer have differed had A signed a contract to the effect that the pilot's liability was excluded? 
Where the document has been signed, the rule is caveat subscriptor! A would therefore be bound to the terms of the contract unless the general principles relating to the formation of contracts determine otherwise. The test in 3.1 is only applicable to the so-called "ticket cases" where a document has not been signed by a contracting party. 


4. Discuss Minister van Landbou-Tegniese Dienste v Scholtz 1971 (3) SA 188 (A). (5) 
SEE ABOVE
5. Explain briefly what you understand by the parol evidence rule. (5) 
A dispute about the contents of the agreement arises only too often. To settle such a dispute, the agreement must be interpreted in accordance with the rules set out above. 
However, where the contract is embodied in writing, whether writing is required by law or the parties themselves have stipulated writing, the question becomes even more difficult. In terms of the parol evidence rule, the written document is the only admissible evidence about its contents, that is the terms of the written agreement. 
No extrinsic evidence of other agreements may be adduced to indicate that the agreement was different, or to explain precisely what the parties intended. Extrinsic evidence is evidence going beyond the written document evidencing the contract. 

However, the prohibition against extrinsic evidence only extends to evidence which tends to contradict the provisions of the contract as reflected in the document. 
Accordingly, extrinsic evidence to counter admissions of fact in a document is not subject to the rule, nor evidence to prove the nullity or voidability of the contract, or that the transaction amounts to a simulation. It also follows that extrinsic evidence which relates to the terms of the contract but which does not contradict them is also admissible in appropriate circumstance
6. What was the tacit term in Minister van Landbou-Tegniese Dienste v Scholtz 1971 (3) SA 188 (A)? 
A guarantee that the bull that was sold was fertile 
7. Distinguish between background circumstances and surrounding circumstances with reference to the interpretation of contracts. (5) 
Background circumstances are evidence of an identificatory nature and apply the contract to the facts. Background circumstances can be explained by an example. X sells Y his farm in the Smithfield district. The court will consider evidence of what farms are registered in X's name in order to determine which farm the contract is referring to. 

The intention of parties can be determined only from the language (oral or written) used as well

as from background circumstances
Evidence of surrounding circumstances is not admissible. Surrounding circumstances are matters that were probably present in the minds of the parties when they contracted but do not include actual negotiations and similar statements. The distinction which the courts draw between background circumstances and surrounding circumstances is far from clear
In the interpretation of contracts the Surrounding circumstances are taken into account to establish intention.

STUDY UNIT 21 

1. A and B conclude a contract whereby they agree that A will buy B's house for R250 000-00. The sale is subject to the following: "that the buyer shall obtain an approved loan from a Bank or Building Society for the full amount of the purchase price within 30 days hereof." 
1.1 What type of term is this? 

A suspensive condition. The contract is not immediately enforceable, The buyer must first obtain a loan. Whether a bank or building society will give a loan is uncertain, The full operation of the contract of sale thus depends on an uncertain future event (the granting of a loan) Such a term is called a condition, Don't be confused by the 30 days. This is the period within which the condition can be fulfilled and does not make the term a time clause. This condition suspends the full operation of the sale until the condition is fulfilled. 
1.2 What would be the position if this condition is not fulfilled? 
If the condition is not fulfilled the contract lapses. The suspensive condition suspends the full operation of the whole contract of sale until the condition is fulfilled. If the suspensive condition is not fulfilled the contrilct comes to an end. 
2. Define and distinguish between a suspensive and a resolutive condition in a contract, also explaining the effect of these two types of conditions on the operation of the contract. (5) 
The suspensive condition suspends the full operation of the obligation(s) under the contract and renders it dependent on the uncertain future event. For example, I sell my house to A on condition that he obtains a loan from a bank or building society. (See the Jurgens Eiendomsagente case). A debt or claim arises from the contract, but it is unenforceable until the condition is fulfilled. Before the loan has been granted, I cannot claim the purchase price, and the purchaser cannot claim transfer of the house; the rights which have been created may be ceded; they are transmitted to an heir and the conditional creditor may even request the court to interdict the conditional debtor from alienating the object of the contract (eg the house), if he threatens to do that. If the condition is fulfilled, the enforceability and all the consequences of the contract come into full operation. If the condition fails, the obligation comes to an end.

A resolutive condition  renders the continued existence of the obligation or operation of the contract dependent on an uncertain future event. I sell my car to A on condition that the obligation will lapse if he does not pay me within 30 days. Here the car and the price may be claimed immediately; all the consequences of the contract (the existence of a debt, enforceability) come into operation but are terminated if A has not paid me after 30 days. This example should be distinguished from the case where I sell my car to A and we agree that he has to pay me within 30 days. In this case there is no resolutive condition, but a suspensive time clause: if A does not pay me within 30 days A will fall into mora debitoris.
3. Write brief notes on the following: 
3.1 A supposition in a contract. (5) 
In the case of a suspensive condition the operation of the obligation is rendered dependent on a future uncertain event. Parties may, however, also arrange their relationships with reference to an uncertain event of the past or an uncertain
position in the present. This situation is referred to as a contract subject to a supposition
A supposition or assumption occurs where the contractants make the working of their contract dependent on the presence (or absence) of some fact of the past or present. If the fact is present then there is a binding and enforceable contract. If the fact is, however, not present then there is no binding contract and the parties may reclaim whatever they have performed.
3.2 The difference between a supposition and a modus (charge) (5) 
A supposition or assumption occurs where the contractants make the working of their contract dependent on the presence (or absence) of some fact of the past or present. If the fact is present then there is a binding and enforceable contract. If the fact is, however, not present then there is no binding contract and the parties may reclaim whatever they have performed.
The modus or charge differs from a supposition. This, too, is a term of the agreement which charges the creditor to do or perform something in the future in order to keep the performance which the debtor performed. A sells or donates his building to B, charging him that he must use it only as a funeral parlour. B may claim the building immediately, but if he later ignores the charge, B commits a breach of contract and the ordinary remedies for breach of contract are available to A. Where the charge is in favour of a third party, one may in certain cases be dealing with a stipulation in favour of a third party. It is obvious that the modus always relates to the future
ACTIVITY TO DO ON OWN
4. Indicate whether the following contracts are subject to a suspensive condition, resolutive condition, supposition, modus, suspensive time clause or a resolutive time clause: (10) 
4.1 X rents a house from Y for R2 000 per month until such time as his employer transfers him to Cape Town. 
4.2 X gives Y a cheque which is payable 10 days after X becomes 30 years old. 
4.3 X donates R100 000 to the Salvation Army for the purpose of looking after homeless people. 
4.4 X donates R100 000 to Y as soon as V's husband dies. 
4.5 X agrees to buy V's horse, Big Donald, for R200 000 only if X's horse is dead. 
5. Distinguish between suspensive and resolutive conditions and the legal consequences which they respectively generate. (10) 
	The suspensive condition 
suspends the full operation of the obligation(s) under the contract
renders the contract dependent on the uncertain future event.
A debt or claim arises from the contract, but it is unenforceable until the condition is fulfilled

	A resolutive condition 
renders the continued existence of the obligation or operation of the contract dependent on an uncertain future event

	For example, I sell my house to A on condition that he obtains a loan from a bank or building society. (See the Jurgens Eiendomsagente case).. Before the loan has been granted, I cannot claim the purchase price, and the purchaser cannot claim transfer of the house; the rights which have been created may be ceded; they are transmitted to an heir and the conditional creditor may even request the court to interdict the conditional debtor from alienating the object of the contract (eg the house), if he threatens to do that. If the condition is fulfilled,
the enforceability and all the consequences of the contract come into full operation. If the condition fails, the obligation comes to an end.  

	I sell my car to A on condition that the obligation will lapse if he does not pay me within 30 days. Here the car and the price may be claimed immediately; all the consequences of the contract (the existence of a debt, enforceability) come into operation but are terminated if A has not paid me after 30 days. This example should be distinguished from the case where I sell my car to A and we agree that he has to pay me within 30 days. In this case there is no resolutive condition, but a suspensive time clause: if A does not pay me within 30 days A will fall into mora debitoris


	CONSEQUENCES



	It is evident from the above that contracts which have been formed under suspensive conditions have consequences, although the operation of all the consequences of the contract do not come into operation prior to the fulfilment of the condition. The following consequences ensue immediately, pending the fulfilment of the condition:
Immediate consequences
(1) Rights exist which may be alienated, subject to the condition set.
(2) The conditional debtor may not prevent the fulfilment of the condition.

(3) The debtor cannot be in mora debitoris, since performance is not yet due.

(4) The debtor must take proper care of the goods pending the fulfilment of the condition. If he does not, or if he prevents performance through his own fault, or if he repudiates, he commits breach of contract.
(5) Should the debtor perform in spite of a suspensive condition, he may reclaim the performance with the condictio indebiti (an enrichment action), since, other than in the case of a time clause, it is by no means certain whether performance will ever become due. A conditional claim therefore cannot be discharged.
(6) A conditional claim cannot be set off.
(7) A conditional claim can be novated.




6. P wants to purchase S's house. P does not have enough cash to pay the purchase price of R300 000. P wants to borrow a part of the purchase price from a bank. The parties draft their own contract to save money. Clause 4 of the contract reads as follows: “The sale is subject to the assumption that P will apply for a loan of R200 000 at B-Bank and that the loan must be approved within 30 days. If the loan is not approved the contract will be regarded as void." 
6.1 Comment critically upon the way the parties formulated clause 4 above. Refer to Fourie v CDMO Homes (Pty) Ltd 1982 (1) SA 21 (A) and Jurgens Eiendomsagente v Share 1990 (4) SA 664 (A) in your commentary. (10) 
The suspensive condition suspends the full operation of the obligation(s) under the contract and renders it dependent on the uncertain future event. For example, I sell my house to A on condition that he obtains a loan from a bank or building society. (See the Jurgens Eiendomsagente case). A debt or claim arises from the contract, but it is unenforceable until the condition is fulfilled. Before the loan has been granted, I cannot claim the purchase price, and the purchaser cannot claim transfer of the house; the rights which have been created may be ceded; they are transmitted to an heir and the conditional creditor may even request the court to interdict the conditional debtor from alienating the object of the contract (eg the house), if he threatens to do that. If the condition is fulfilled, the enforceability and all the consequences of the contract come into full operation.
	Facts
Share sold his house to Smith through agency of J

· Purchase price financed as follows: R1400 cash deposit, R45 600 bank transfer and a guarantee for R10 000 to be furnished by Smith after selling his house. The guarantee had to be furnished before 30 March 1984

· Share had to pay J commission, even if cancelled

· The cash deposit and bank transfer were received, but the guarantee wasn’t paid timeously and Share refused to continue with the transaction 

· J sued Share for commission

· Shares defence was that the guarantee was a suspensive condition which wasn’t fulfilled therefore no contract of sale was concluded



	Court held 

· AD rejected Share’s agreement

· Contract actually has 3 suspensive conditions: approval of the transaction by Smiths employer, obtaining a bank loan and sale by Smith of his house
· All 3 had been fulfilled therefore enforceable contract of sale and therefore, J can claim commission

· The guarantee was not a condition it was merely a term with a time clause attached

Note  

· Terms refer only to those arrangement which create obligations

· Conditions refer to arrangement by which obligations are qualified in such a way that their operation and consequences are made to depend on the happening or not happening of an uncertain future event




When is a condition deemed to have been fulfilled?
5.3 The fulfilmentof conditions

Conditions are fulfilled as follows:
(1) A positive condition is fulfilled when the event concerned occurs. 

(2) A negative condition is fulfilled when it is certain that the event concerned can no longer occur
(3) Fictitious fulfilment of conditions occurs in the following way: when a party to a conditional agreement, contrary to the intention of the parties intentionally prevents the fulfilment of a condition, the suspensive condition is deemed to have been fulfilled, with the result that the obligation immediately becomes unconditional and binding. Similarly, where the debtor deliberately causes the fulfilment of a resolutive condition in order to evade his obligations, the condition is deemed unfulfilled.
6.2 Advise S where P refuses to apply for the loan as agreed in clause 4. (5) 
Fictitious fulfilment of conditions occurs in the following way: when a party to a conditional agreement, contrary to the intention of the parties intentionally prevents the fulfilment of a condition, the suspensive condition is deemed to have been fulfilled, with the result that the obligation immediately becomes unconditional and binding. Similarly, where the debtor deliberately causes the fulfilment of a resolutive condition in order to evade his obligations, the condition is deemed unfulfilled.  

In this case P refused to apply for the loan, which was a suspensive condition, and thus the obligation immediately became unconditional and binding.   (Check answer but it should be right)
7. Y sold a plot to X that bordered on a stream. The parties understood that X specifically wanted the plot because there were pumping rights in respect of the stream but a clause to that effect was not inserted into the contract. The parties merely assumed that pumping rights did exist. Later X discovered that there were, in fact, no pumping rights. Discuss whether X is bound by the contract with reference to Fourie v CDMO Homes (Pty) Ltd 1982 (1) SA 21 (A). (10) 
The facts coincide to a large extent with Fourie v COMO Homes (Pty) Ltd which dealt with a supposition. If the parties render their agreement dependent on an uncertain event of the past or an uncertain position in the present, one is dealing with a supposition. In such an instance there are no obligations subject to a condition. Either there are no obligations altogether, or wholly unconditional obligations, depending on the correctness of the supposition. If the supposition is correct performance may be claimed and the contract is completely valid. If the supposition is incorrect neither party can hold the other contractually liable. Any motive of the parties may be made a term of their agreement, but it must still be a term of their agreement, whether express or implied. A motive for concluding a contract does not qualify as a supposition: the motive must have formed the basis of their contract. In the case of a tacit supposition one often is dealing with a so-called common error or mistake. In such an instance the parties are in complete agreement but they are labouring under a common mistake about an essential, fundamental fact on which the contract rests. In the present case the contract will be void because of an incorrect supposition, as was decided in the Fourie case. 
8. X sells one of her three horses Lightning, Big Donald or Ranger to Y for R100 000 on 1 November. Y has the right of selection before 10 November. Ranger is killed on 2 November by lightning. Y refuses to choose which horse she wants. Advise X. (5) 
This is an example of An alternative obligation.  An alternative obligation is an obligation in terms of which the debtor is boundto deliver one of several specific things. The alternative performances must be specified individually and not as parts of a species. For example, the debtor has to deliver one of three specific horses, Brave Moment, Melody Song or Big Donald. Unless the parties have agreed otherwise, the debtor is entitled to choose the particular horse he wishes to deliver and, therefore, to determine the performance. In the case of supervening impossibility or prevention of performance the right of selection is limited by our common law to the remaining alternatives and if there is only one left, then that alternative has to be delivered. This rule has been criticised by some writers.
9. In their contract S and P agree that S sells his old car to P for R20 000 provided that she (S) wins a new one in a competition to be held on 31 October, payment to take place against delivery. On 30 September S tenders delivery of the car and claims payment. P refuses to accept the car and pay for it. Can S successfully institute action against P? Would it have made a difference if the contract had read that S sold the car to P for delivery on 31 October, payment to take place against delivery, and S had then tendered delivery and claimed payment on 30 September? Discuss. (8) 
DO QUESTION ON OWN

10. Identify the following clauses and substantiate your answer. 
10.1 C agrees to buy B's car if the Automobile Association (AA) approved the car yesterday. (1) 
This clause is known as a supposition. C only intends to bind himself if a particular state of affairs exists or existed in the past (that the AA approved the car the day before) although he is uncertain about whether that state of affairs actually exists or existed. The agreed basis of the contract is therefore the supposition (assumption) that the car has indeed been approved by the AA. If it were eventually to emerge that the car had not been approved by the AA, the contract would be void whereas if the car had indeed been approved by the AA, there would be a valid contract creating the intended obligations. 
10.2 C agrees to buy B's car tomorrow morning at sunrise. 

This is an example of an unconditional contract subject to a suspensive time clause. It is a time clause as it relates to a future moment or event (sunrise the following day) which is certain to occur and is suspensive in the sense that the effect of the obligations is postponed until the future moment or event. The effect of a suspensive time clause depends on whether it is intended to be in favour of the debtor (pro debitore) or in favour of the creditor (pro creditore). The time limit is normally inserted in favour of the debtor and there is also a presumption in the debtor's favour. Where the suspensive time clause is pro-debitore, the debtor may waive the benefit he has stipulated for himself by tendering performance before the date concerned. The creditor is then obliged to accept the performance. If the clause is pro creditore, however, performance may only take place at the time or event fixed for performance. The creditor cannot be compelled to accept performance before the fixed time or event, but is entitled to enforce performance earlier. A time clause may also be inserted in favour of both the debtor and creditor. 
Both the enforceability as well as the performability of the obligation will then be postponed. 
10.3 C agrees to buy B's car if it rains in the Karoo next Monday. 
This term is an example of a condition. A condition is a term which qualifies a contractual obligation in such a manner as to make its operation and consequences dependent on whether an uncertain future event will happen or will not happen. It is clear that this particular term is a condition because the event which the operation of the obligation is made subject to, is both uncertain (it is uncertain whether it will rain in the Karoo on that Monday) and it is an event which must take place in the future (the next Monday). It is important to take note of the various classifications into which conditions can be grouped. In terms of these classifications, the particular condition under discussion can be classified as a positive (the condition is formulated affirmatively), a casual (it is not dependent on the will of one of the parties), or a suspensive condition (the full operation of the obligation is dependent on the uncertain future event). 
STUDY UNIT 22 1.
 X claims R1 000 from Y. Y denies that he owes X anything but nevertheless sends him a cheque for R250 saying that the cheque is offered "in full settlement and to avoid litigation". X deposits the cheque and then institutes action for R750. Can X successfully institute action against Y? Would the position have been any different if Y had said in his letter: "I owe you R250 only. My cheque for this amount is enclosed"? Discuss. (6) 
The performance which is in fact due must be rendered. If the debtor tenders anything else it is not due performance and may be refused by the creditor.
 On the other hand, if the creditor accepts it, the debtor is conditionally released.
This is known as in solutum datio. A owes B R400 and offers him a horse. B need not accept the horse as discharge of the debt, but if he does, A is conditionally released. If the horse has a defect A can either rely on the original cause of action by claiming R400 or institute a claim for the defect in the horse.  In solutum datio must not be confused with novatio. The same applies to payment in full settlement. 
Assume that A owes B R200. B sends A a letter of demand in which he claims this amount and A then sends B a cheque for R160, expressly stating that he is offering this sum ``in full and final settlement'' of the debt of R200. The courts usually infer from such a phrase that A is making an offer to B, that is an offer to pay R160 in full settlement of his debt to B and B may therefore only accept the cheque subject to the condition which A has made. If B should deposit the cheque in his bank account and thereafter write to A stating that he has accepted the cheque as partial settlement only, he cannot enforce payment of the balance of R40.
The position is different where B demands that A pay him R200 and A then sends B a cheque for R100 with the statement: ``I owe you only R100, which I enclose herewith.'' B can now safely accept the money and still hold A liable for the balance, since A has made no offer but has merely denied that he owes the sum of R200.
2. Write notes on the distinction between in release, settlement and novation and delegation. (6) 
Novation is an agreement between a creditor and a debtor, to an existing obligation whereby the old debt between them is extinguished and a new obligation is created in the place of the old one. A and B agree that B will deliver a horse to A. Subsequently the parties reach a new agreement in terms of which B is to deliver a cow instead of the horse. The original agreement is extinguished by this new agreement between the parties and a new debt therefore takes the place of the old. The sureties of the original debt are consequently released by the novation. 
Settlement is an agreement whereby the parties terminate a dispute between them. For a settlement to be valid, it is not necessary that a valid old debt should have been in existence. Should a previous debt exist, however, it is extinguished by the settlement
Release:  This is an agreement between the creditor and debtor according to which the creditor releases the debtor from his  obligations under their contract. Agreement is necessary; a mere offer of release by the creditor to the debtor may be revoked at any time before the debtor has accepted
Delegation:  Here both rights and duties are transferred by agreement. A and B enter into a contract; A approaches B and asks whether C may take his place; if B agrees, C takes over all A's rights and obligations against B. It is clear that the consent of all parties is necessary in this case. When C takes A's place, the obligation between A and B is terminated.  It is therefore incorrect to talk of ``taking over'' rights and obligations in such a case: the old obligations are in fact terminated and totally new obligations are created by agreement. We are dealing with a case of novation, which is coupled with a variation of the parties to the agreement. Thus the usual rules of novation apply. Usually both rights and obligations are ``transferred'' in this way, but it may also happen that only obligations are supplanted in this way, or even rights only. The latter case must not be confused with cession. For a valid delegation there must be agreement between all three parties involved, for example between creditor, old debtor and new debtor

STUDY UNIT 23 1. 
John is the owner of a vacant stand and he concludes a contract with a builder, Peter, in terms of which Peter must build him a house on the stand according to a plan supplied by John. In terms of the contract, Peter must start building operations on 1 January and the house must be completed on 1 July. Peter will be paid in full on completion of the building. In each of the following instances, indicate whether the conduct of one of the parties amounts to breach of contract. If it does, identify the form of breach. Should you be of the opinion that breach of contract does not occur, explain the legal position in one sentence. 
1.1 John's stand is enclosed by a high electrified wire fence and there is only one gate affording access to the stand. On 1 January, Peter arrives at the stand with his team of builders to start work, but they cannot enter the premises because John has neglected to unlock the gate. In spite of several telephonic requests to John, the gate is still locked a week later. 
John commits mora creditoris by failing to perform timeously an act necessary for the debtor to perform on his part. 
Where the cooperation of the creditor is necessary for the fulfilment of the obligation of the debtor, the creditor is guilty of breach of contract if he fails to cooperate timeously. Mora creditoris can only arise if: 
(1) the debt is capable of fulfilment 
(2) the debtor is ready to perform 
(3) the creditor fails to perform an act necessary for the debtor to perform 
(4) the creditor is at fault and fails to cooperate 
1.2 John informs Peter on 1 December the previous year that his stand has been expropriated by the government and that consequently they cannot proceed with the building. 
John does not commit breach of contract. 
This is a case of supervening impossibility of performance which is not due to any fault on John's part and for which he does not bear the risk. If performance becomes impossible after conclusion of the contract, the obligation is terminated. The object of the personal right, the performance, has been extinguished and with that the claim is terminated. Performance may be physically or legally impossible. For it to have the effect of terminating an obligation the impossibility must be absolute and not merely relative. Impossibility of performance will not release the debtor from his duty to perform where performance becomes impossible through the fault (intention or negligence) of the debtor or where the debtor bears the risk of the performance becoming impossible. 
1.3 Peter does not arrive to commence building operations on 1 January and in spite of repeated telephonic requests, building has not started by the end of January. 

Peter commits mora debitoris and more specifically mora ex re, by failing to perform where a date for performance has contractually been determined. The debtor is only in mora ex re if it was the intention of the parties that he should perform on or before a specified day. Furthermore, performance must still be possible in spite of the delay; the debt must be due and the delay must be due to the debtor's fault. 
1.4 Peter informs John on 1 December the previous year that he has accepted a position with a big construction company and that he will thus no longer be able to build John's house. 
Peter repudiates by unequivocally indicating that he is not going to perform even before the performences under the contract are due. This may also be classified as subjective prevention of performance. We are dealing with repudiation when one contracting party conducts himself in such a manner that the other can conclude with reasonable certainty that the former will not render performance or will not render further performance in accordance with a material term of the contract. The party breaching the contract does not subjectively have to have the intention of putting an end to the contract. An objective test is applied. The question is whether a reasonable man would conclude that the repudiating party does not intend to fulfil his part of the contract. 
1.5 John informs Peter on 1 December the previous year that he has bought another stand and that he no longer wants a house on the original stand, but would prefer Peter to build him an apartment block on the new stand. Peter agrees to start building the apartment block on the new stand on 1 January.
 Breach of contract is not applicable here. Since John and Peter agreed to replace the old contract with a new one, this is a case of novation. Novation is an agreement between creditor and debtor to an existing obligation whereby the old debt between them is extinguished and a new obligation is created in place of the old one. The original agreement is extinguished by this and a new debt replaces the old. 
1.6 Peter completes the house on 1 July. but it transpires that the house is 15m2 smaller than the specifications required by the plan. 
Peter commits breach of contract in the form of positive malperformance (he did perform but his performance is defective). Positive malperformance may occur in two ways: 
(1) The debtor tenders faulty or defective performance. 
(2) The debtor does something which he is not permitted to do in terms of the agreement. 
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2. A leases a video camera from B, to be delivered on 23 March 2005. Distinguish which form of breach of contract took place in the following instances and substantiate your answer in one sentence. 
2.1 B fails to deliver the camera. 
This is a case of mora debitoris and, more specifically, mora ex re. Wrongful failure by the debtor to perform timeously (deliver the camera on 23 March 2005) constitutes a breach of contract known as mora debitoris. B will be in mora ex re as it was the intention of the parties that he should perform on a specified day (23 March 2005). 
Note that there are four requirements for mora debitoris: 
(1) Performance must remain possible notwithstanding the delay. 
(2) The debt must be due and enforceable. 
(3) The delay must be wrongful. 
(4) The delay must be due to the fault of the debtor. Only if all four of these requirements are present, can it be said that B's failure to deliver the camera constituted mora debitoris. 
2.2 B delivers the camera but it takes unclear pictures. 
This is a case of positive malperformance. Delivery of the defective camera is clearly a performance which does not comply with the terms of the contract and as such, constitutes a breach of contract by means of positive malperformance. Positive malperformance also takes place where a contractant does something which he undertook not to do. Delivery of a thing which is defective need not necessarily constitute positive malperformance. The contractants may, for example, agree that the debtor will be given a reasonable opportunity to rectify a performance which does not comply with the terms of the contract. A tacit term to this effect will not, however, easily be inferred from the circumstances. 
1.3 B delivers the camera at the agreed upon time and place, but A fails to take delivery. 

This is a case of mora creditoris. In this case the co-operation of A (the creditor) is necessary for the fulfilment of the obligation of the debtor, and his (A's) failure to co-operate timeously constitutes breach of contract by means of mora creditoris. If the debtor is ready to perform and needs the creditor's co-operation to do so, the creditor will be in mora if the following requirements have been met: 
(1) The debt must have been capable of being fulfilled. 
(2) The debtor must have made a proper tender of performance. 
(3) The creditor fails to perform an act necessary for the debtor to perform on his part or the creditor fails to cooperate. 
(4) The delay must have been due to the fault of the creditor. 
1.4 It comes to A's knowledge that B has agreed to lease his only video camera to C for the same date. 
This action by B amounts to breach of contract in the form of repudiation. We are clearly dealing with repudiation here as B has conducted himself in such a manner (through his agreement to lease his only video camera to C on the same date as the date on which he has agreed to lease it to A) that A can conclude with reasonable certainty that B will not render performance or will not render further performance in accordance with a material term of the contract. It is important not to confuse mora creditoris and repudiation. Mora creditoris should not be used to denote all forms of breach of contract by a creditor, but should be reserved for delay by the creditor. The mere delay of performance is not enough to constitute repudiation; the conduct of the guilty party must objectively indicate an intention not to perform. 
STUDY UNIT 24 1. Discuss the concept "reasonable time" with regard to mora debitoris. (10) 
2. On 1 April, X buys a house from Y for R500 000. It is a term of the contract that transfer will be given within a reasonable time after the buyer has lodged bank guarantees to secure payment of the purchase price. X lodges the required guarantees on 1 May, but on 1 August transfer has not yet been given. On this date X advises Y that he is resiling from the contract with immediate effect, and is claiming R25 000 damages. Discuss with reference to case law. You may assume that the contract of sale complies with all the formal requirements. (10) 
This question is concerned with mora debitoris) and repudiation as forms of breach of contract (identification of the issue). X could rescind the contract on 1 August only if Y were in breach at that date, and the only type of breach of which Y could have been guilty was mora debitoris. The first point to be determined therefore, is whether Y was in mora on 1 August. Mora debitoris is involved, not mora creditoris. Two obligations arose from the contract of sale, namely the obligation in terms of which X has a duty to pay the purchase price (with Y having the corresponding right to receive payment) and the obligation in terms of which Y has the duty to give transfer of the house (with X having the corresponding right to receive transfer). In the first of these obligations, X is debtor and Y creditor and, in the second, Y is debtor and X creditor. Therefore, if Y fails to give timeous transfer he is failing in his duty as debtor and not as creditor. X could, of course, be in mora debitoris if he should fail to lend his timeous cooperation to the extent that it might be necessary to enable Y to effect transfer.) The contract did not fix a date for performance by Y, with the result that Y could not have been in mora ex re (The clause requiring Y to give transfer within a reasonable time after the bank guarantees had been lodged does not fix a time for performance with the degree of certainty which is necessary for mora to arise ex re). X had not sent a demand (interpellatio), which means that Y could not have been in mora ex persona either. Moreover, it cannot be argued that Y was in mora on the authority of Federal Tobacco Works v Barron 1904 TS 483, and the decisions in which that case was followed. Apart from the fact that some doubt has been cast on the authority of this line of decisions, they are in any case not in point, as there is nothing in the facts of our problem to indicate that time was of the essence to the contract. One must consequently conclude that Y was not in mora on 1 August and that X, for that reason, was not entitled to cancel the contract on that date. Even if Y had been in mora, X would still not have been entitled to cancel, as the contract did not embody a lex commissoria and X had not given Y a notice of recission. 
There is, however, another aspect which should have engaged your attention, namely the effect of X's attempted cancellation of the contract at a time when he had no right to cancel. X's cancellation probably amounted to a repudiation of the contract, in that it unequivocally informed Y that X no longer intended carrying out his part of the contract. It is not necessary for repudiation that the person who repudiates should have the subjective intention to repudiate. It is sufficient if his conduct, objectively assessed, informs the other party beyond reasonable doubt that the contract will not be carried out. 
Mala fides is no requirement. Even if X, therefore, honestly believed that he was entitled to cancel the contract, he could still be held guilty of repudiation once it emerged that he had no right to cancel, provided only that his intention not to continue the contract was clear. Y would then have the usual remedies on the ground of X's repudiation. He could, for instance, cancel the contract (by accepting the repudiation) and claim damages, or he could uphold the contract. 
STUDY UNIT 25 1. 
Write brief notes on the following: 
(a) The difference between mora creditoris and prevention of performance. (5) 
Mora creditoris is a form of breach which occurs where the creditor acts wrongfully. Where the cooperation of the creditor is necessary for the fulfillment of the obligations of the debtor, the creditor is guilty of contractual breach if he fails to cooperate timeously and performance remains possible. It is required that the debt must be capable of fulfillment, the debtor must be ready to perform properly and the creditor must culpably fail to cooperate in the required manner. In contrast, prevention of performance occurs when a party renders performance objectively impossible after conclusion of the contract. Fault is also a requirement. The difference between these two forms of breach of contract is mainly that with mora creditoris performance is still objectively possible despite the creditor's failure, while with prevention of performance, performance is objectively impossible as a result of the conduct of the creditor or the debtor. 
When does mora creditoris arise?

Mora creditoris can arise only in certain circumstances:

 (1) The debt is capable of fulfilment, that is capable of being discharged. A debt subject to a suspensive condition is, as we have seen, not capable of fulfilment Ð the debtor who renders performance may always reclaim it with the condictio indebiti. A natural obligation, on the other hand, can be discharged and in such a case mora creditoris is possible. In the case of a time clause it depends on whether the clause has been inserted in favour of the debtor or in favour of the creditor. If it is the former (the debtor), the creditor is obliged to accept performance even if it is tendered before the agreed time; in the case of the latter (the creditor) he is not obliged to do so, and consequently the debt cannot be discharged before the agreed time and mora creditoris is not possible before that time.
 (2) The debtor is ready to perform and tenders proper performance. On his part, the debtor must do everything he can do without enlisting the co- operation of the creditor. A tender of performance by the debtor is not always a requirement for mora creditoris, as the contract may provide that, on his part, the creditor shall first do certain things before the debtor will be in the position to perform. Where the debtor tenders performance, the tendered performance must be a material one, that is a performance which will discharge the obligation. It must be kept in mind that the creditor may not refuse to accept all types of defective performances, because he may not reject a defective performance that is of minor importance. In other words where the defect is not very serious the creditor will have to abide by the contract and be satisfied with damages rather than be entitled to resiling from the agreement. The matter of when a creditor is entitled to rescission is set out in detail in study unit 26. In Ranch International Pipelines (Case Book) Ranch International committed mora creditoris in that they interdicted their

sub-contractor from entering the site to complete the work.
 (3) The creditor culpably fails to perform an act necessary for the debtor to perform on his part. Example: the creditor has to unlock a storeroom where the debtor must deliver goods. The creditor fails to do this. OR 

 (4) The creditor culpably fails to co-operate. Example: David hires a lawnmower from Thabo and they agree that Thabo will deliver the lawnmower to David on the following Saturday at 10:00. Thabo arrives on the said date and at the said time, but David is not home to receive the lawnmower.

In Martin Harris & Seuns OVS (Edms) Bpk v Qwa Qwa Regeringsdiens 2000 (3) SA 339 (SCA) it was held that for mora creditoris to exist it is necessary that the debtor calls upon or demands from the creditor the required co-

operation. However, such demand is not necessary where either the agreement or the creditor has prescribed a time for performance by the debtor Ð and thus a time for co-operation by the creditor.
(b) The difference between mora creditoris and mora debitoris. (5) 
Mora creditoris is a form of breach which occurs where the creditor acts wrongfully. Where the cooperation of the creditor is necessary for the fulfillment of the obligations of the debtor, the creditor is guilty of contractual breach if he fails to cooperate timeously and performance remains possible. It is required that the debt must be capable of fulfillment, the debtor must be ready to perform properly and the creditor must culpably fail to cooperate in the required manner
Wrongful failure by the debtor to perform timeously (deliver the camera on 23 March 2005) constitutes a breach of contract known as mora debitoris.
2. P buys a fridge from S for R500 on 18 October. P pays the purchase price immediately. They agree furthermore that P will fetch the fridge on 20 October at S's house. P fails to turn up at S's house on 20 October. S is very glad because he has found another purchaser who is prepared to pay R1 000 and he cancels the contract immediately. Was S entitled to cancel the contract and did S breach the contract by doing so? Discuss. (10) 
DO QUESTION ON OWN 

STUDY UNIT 26 No specific questions 
STUDY UNIT 27 

1. Assume that X and Y signed a variation of a lease allowing X to sub-let a portion of the premises and thereafter Y changed his mind anyway and prohibited X from sub-letting. Discuss X's position with reference to Tuckers Land and Development Corporation (Pty)Ltd v Hovis 1980 (J) SA 645 (A). (10)
 In this instance Y clearly acts contrary to the agreement between the parties and commits breach of contract in the form of repudiation. This form of breach occurs when one party conducts himself in such a manner that the other party can conclude with reasonable certainty that the former will not discharge his obligations in terms of the contract. However, this does not mean that the guilty party must have the subjective intention to put an end to the contract. According to the Tuckers decision an objective test is applied. The question is whether the repudiating party conducts himself in such a manner that a reasonable person would conclude that he does not have the intention to honour his part of the contract. 
Therefore the debtor's subjective intention is irrelevant in determining the wrongfulness of his conduct. In the Tuckers decision the seller sold two stands in a proposed township. In the meantime the purchaser paid an amount of money to the seller. Thereafter the seller amended the plan of the township in such a way that the two stands were omitted. 
The purchaser succeeded in his claim fur restitution on the grounds of the seller’s repudiation of the contract. The same will apply to the present case. It should also be remembered that the usual remedies for breach of contract will be available to the injured party, namely specific performance or cancellation and damages in either case. 
2.1 Brian sells his showjumper Big Ronald to Adam for R50 000. Big Ronald had been killed by lightning the day before. Can Adam successfully institute a claim against Brian? Substantiate your answer in one sentence. (2) 
This is a case of initial impossibility of performance. As a result of the objective impossibility of performance, the contract is void, no obligations arise and Adam will not be able to successfully institute a claim against Brian. Bear in mind that supervening impossibility of performance is not applicable here as the impossibility arose before conclusion of the contract. 
2.2 Would your answer to 2.1 be any different if Brian had sold Big Ronald to someone else the day after the contract between himself and Adam was concluded? Substantiate your answer in one sentence (2) 
Yes. This would be a breach of contract by means of repudiation and Adam would have the usual remedies at his disposal. 
1. Write brief notes on the following: 
(a) The difference between repudiation and prevention of performance. (5) 
Prevention of performance, which is also a form of anticipatory breach, differs from repudiation in that the eventual non-performance is not reasonably certain but absolutely certain. If I have slaughtered the cow which is owed, there is not the slightest doubt that I will never be able to deliver the cow. And because eventual non-performance is absolutely certain, there is no sense in allowing the innocent party, as in the case of repudiation, to ignore the prevention of performance and insist on specific performance. For the same reason the guilty party cannot purge his breach of contract.
(b) The difference between mora creditoris and positive malperformance. (5) 
The difference between mora creditoris and prevention of performance is that one has to do with mora creditoris where the creditor fails to render cooperation timeously, but performance still remains possible, while one has to do with prevention of performance where performance is no longer possible as a result of the creditor's delay. Prevention of performance occurs, for example, where X buys flowers from Y every Thursday to resell in his shop and X fails to open his shop one particular Thursday as a result of which the flowers wilt and performance is made impossible. The time and content of the duty are so interwoven that performance at a later stage is impossible
STUDY UNIT 29 1. 
State and briefly discuss the circumstances in which a court usually will not order specific performance of a contract. (10) 
1) When specific performance has become impossible. Here the maxim ``the law does not force one to do the impossible'' is applicable. A distinction should be drawn between impossibility of performance which terminates the contract (Peters Flamman and Co v Kokstad Municipality 1919 AD 427; and the impossibility which prevents the issue of an order for specific performance. In the Peters case, vis maior prevented the debtor from discharging the contract, and for that reason the contract was terminated. Suppose, however, that A promises to deliver a cow to me and subsequently slaughters the cow. He remains bound, but specific performance will not be ordered, because it has become impossible (Farmer's Co-operative Society v Berry 1912 AD 343; Wireohms SA (Pty) Ltd v Greenblatt 1959 (3) SA 909 (C)).

(2) Where it is impossible for the court to control specific performance. The court may send the sheriff or the messenger of the court to fetch the horse from A and hand it over to me. Is the court able to supervise A when he is ordered to rebuild my house, as he undertook to do? The court will not order specific performance in a case where it is impossible to control the defendant (Barker v Beckett and Co 1911 TPD 151 which was concerned with repairs to a house). In such a case the court will order specific performance, but will add an alternative in case it is not executed, for example repair the house or pay so much damages. 

(3) Undue hardship. Specific performance will not be granted where it would operate harshly on the defendant or where the agreement giving rise to the claim is unreasonable or where specific performance would produce injustice or would be inequitable under all the circumstances (Haynes v Kingwilliamstown Municipality 1951 (2) SA 371 (A)).

(4) Inability to fulfil obligations. It is self-evident that specific performance in my favour will not be ordered if I am not in a position to fulfil my own obligations.

(5) Where it concerns the freedom of the individual. All the textbooks state that promises to marry, and master and servant contracts, etcetera are not specifically enforceable. 
2. Write notes on the court's discretion to refuse an application for specific performance. (10) 
Whenever specific performance is claimed by a party to a contract, the court has a discretion to grant or refuse the order. This discretion of the court is not confined to specific types of cases, nor is it circumscribed by any rule. Each case must be judged in the light of its own circumstances. It is only natural to leave this discretion to the court. No legal system can afford the creditor an unlimited right to claim specific performance. This does not mean that the discretion is in all respects completely unfettered.  The principles guiding a court's discretion to order specific performance rest on considerations of public policy. 

STUDY UNIT 30 1.
 Discuss the principle of reciprocity. (5) 
The distinguishing feature of a reciprocal contract is that it is aimed essentially at accomplishing an exchange of performances öf a contract of sale,for example, is aimed at effecting the exchange of a specific thing for a specific sum of money  and the implication of this characteristic of reciprocal contracts is that there is no duty on one par ty to perform unless the other party counterperforms. This means that one party to a reciprocal contract has a right to withhold his performance until the other party performs
2. Write notes on the exceptio non adimpleti contractus (10) SEE QUESTION BELOW
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3. John is the owner of a vacant stand and he concludes a contract with a builder, Peter, in terms of which Peter must build him a house on the stand according to a plan supplied by John. In terms of the contract, Peter must complete the house by 1 July. Peter will be paid in full on completion of the building. Peter completes the house on 1 July, but it transpires that the house is 15m2 smaller than the specifications required by the plan. 
3.1 John is so angry about the smaller house that he orders Peter to demolish the house and remove the rubble and refuses to pay him a cent. Is John entitled to do this?
 No. John's conduct would amount to rescission or cancellation of the contract. In cases of breach of contract, the innocent party may resile from the contract only if a right of rescission has been reserved in the contract, which is not the case here, or where the breach of contract is so serious that it would be unreasonable to expect the innocent party to abide by the contract and be satisfied with damages, which is also probably not the case. 
3.2 Assume the answer to question 3.1 is "no". John moves into the house and Peter claims full payment. John refuses to pay Peter before he renders performance properly. On which remedy is John relying? (1) 
The exceptio non adimpleti contractus. 
3.3 Is John entitled to rely on this defence? Yes. Each contracting party is in principle entitled to rely on the exceptio to enforce strict compliance with the terms of a contract (assuming, of course, that the requirements of the exceptio have been met), even where the performance rendered was only slightly defective. 3.4 Will a court necessarily accept John's defence? Substantiate your answer in one sentence. Refer to relevant case law. (1) 
No. A court may at its discretion refuse to allow a defendant to raise the exceptio where this is justified by fairness, and order him to render a reduced counterperformance. See BK Tooling v Scope Precision Engineering 1979 1 SA 391 (A)
Do ACTIVITIES ON OWN  
4.1 John is the owner of a vacant stand and he concludes a contract with a builder, Peter, in terms of which Peter must build him a house on the stand according to a plan supplied by John. In terms of the contract, Peter must complete the house by 1 July. Peter will be paid in full on completion of the building. Peter completes the house on 1 July, but it transpires that the house is 15m smaller than the specifications required by the plan. Peter claims the full contract price from John. Advise John fully. (15) 
4.2 What would the position be if John only discovered the defect in the house after he had paid Peter the full contract price. Advise John. (5) 
STUDY UNIT 31 1. 
Write brief notes on restitution by the party claiming rescission of a contract due to the other party's breach of contract. (5) 
2. B builds a swimming pool for O. The parties agree that the pool must be completed on 27 July. The contract price is R20 000 and O pays R5 000 upon signing the agreement. On 27 July B and O inspect the pool, but O is not satisfied. The paving around the pool is covered in cement splotches and the pool requires another layer of paint. O is of the opinion that B has committed breach of contract. He refuses to pay B a cent further and forbids B to set foot on the premises again. 
2.1 Can O cancel the agreement? Substantiate your answer. (2) 
2.2 Did O breach the contract if you assume that O may not validly cancel the agreement? Substantiate your answer. (3) 
2.3 What remedy does O have at his disposal where B instituted an action for the balance of the contract price and the agreement is not cancelled? Substantiate your answer. (6) 
3. K concludes a contract with L in terms of which L will manufacture cricket hats to be sold during the 2003 cricket world cup in South Africa. K has purchased the exclusive right to sell such hats from the cricket authorities at a cost of R100 000. However, K expects to make a profit of about R1 000 000 from the sale of the hats. The contract between K and L does not state the date, on which L must deliver the hats to K, but the hats clearly refer to the cricket world cup of 2003 and the dates of the matches are constantly announced in the media. At the time of commencement of the world cup matches, L has not delivered any hats to K. The cricket authorities immediately revoke K’s exclusive right to sell cricket hats because he failed to comply with the terms of his agreement with the cricket authorities. The contract between K and the cricket authorities also determines that upon cancellation of the contract for any reason, K will forfeit the R100 000 that he paid for the right to sell cricket hats. Thereafter, L informs K that he is ready to deliver the hats to K. K refuses to take delivery on the basis that L breached the contract. Discuss the legal positions of both K and L with reference to case law.
(15) STUDY UNIT 32 1. 
S sells his house to P and the parties conclude a contract of sale that complies with formal requirements. Thereafter, S receives a higher offer for the house from Z which he also accepts and the parties conclude a contract of sale that also complies with formal requirements. Z is unaware of the contract between S and P and sells his own house and proceeds to contract a removal company to assist him with the move at a price of R20 000,00. Z does not work for three days during the move. He earns R1 000 on average per day as an insurance broker. When Z arrives at the house of S to take occupation he finds that it is already occupied by P. Advise Z fully. (10) 
2. Write brief notes on the difference between general and special damages (5) 

The question arises whether a party should be held liable for all the consequences of breach of contract. In this regard a distinction is made between damages for which the guilty party is liable and damages which, although caused by the breach, are too remote from it to justify liability. General damages are those which flow naturally and generally from the breach in question, and the law presumes that the parties contemplated them as a probable result of the breach. The guilty party is summarily held liable for general damages. In contrast, special damages are those which do not flow naturally and generally from a specific form of breach. The guilty party is only liable for such damages in certain circumstances. The courts use two principles to determine the extent of liability in the case of special damages: the contemplation and convention principles. In terms of the former liability is restricted to damages which the parties actually or reasonably must have contemplated as a probable consequence of the breach. According to the latter liability is limited to those damages which may be proved on the basis of the contract. The innocent party has to prove either an express or implied provision concerning the payment of damages. 
3. Write brief notes on special damages for breach of contract. (5) 
Special damages are those which do not flow naturally and generally from the specific kind of breach of contract. The party that commits a breach of contract will be liable for special damages only in certain circumstances. To ascertain the circumstances, two principles can be applied, namely the contemplation principle and the convention principle.

In terms of the contemplation principle, the liability of the party who commits a breach of contract is limited to those damages which can fairly be said to have actually been contemplated by the parties, or may reasonably be supposed to have been contemplated by them as a probable consequence of a breach of contract. To establish what the parties actually contemplated or may be supposed to have contemplated, regard may be had to the subject-matter and terms of the contract itself, or the special circumstances known to both parties at the time they contracted.

The convention principle limits the liability of the party who commits a breach of contract to those damages which the innocent party can prove as having been agreed on between them, explicitly or presumably. The parties must have contracted from the premise that such damages would be paid. Thus the innocent party has to prove either an express or an implied provision concerning the payment of damages.

4. R purchased bricks from H to build a house for a third party. After the brickwork on the house had been completed, it emerged that most of the bricks were defective and were starting to crumble. R had to demolish the walls at a cost of R1 0000, purchase new bricks at a price of R100 000, and rebuild the walls at a further cost of R60 000. Furthermore, because of the interruption in the construction process, R completed the house a month later than the contract with the owner stipulated and he has to pay a penalty of R10 000 in terms of that contract. On what basis may R institute a claim against H and what may he claim? Discuss fully with reference to Holmdene Brickworks (Pty) Ltd v Roberts Construction Co Ltd 1977 (3) SA 760 (A) and other relevant case law. (15) 
5. J sells a new navigation system to P for R200 000 and undertakes to install it on P’s fishing trawler. J warrants that the system complies with a number of specifications. A month after J has installed the system and P has paid J the R200 000 the trawler is lost at sea during a storm. Subsequently P finds out that the system did not comply with most of the specifications. The value of the trawler was R2 000 000. The wages of the crew amounted to R1 000 000 and P lost an estimated profit of R500 000 that he would have made from the sale of the fish caught during the expedition. Discuss P’s legal position fully with reference to case law. (10) 
6. Write notes on the two principles which can be applied to determine whether a party who commits breach of contract will be liable to pay damages for special damages. (10) 
To ascertain the circumstances, two principles can be applied, namely the contemplation principle and the convention principle.

In terms of the contemplation principle, the liability of the party who commits a breach of contract is limited to those damages which can fairly be said to have actually been contemplated by the parties, or may reasonably be supposed to have been contemplated by them as a probable consequence of a breach of contract. To establish what the parties actually contemplated or may be supposed to have contemplated, regard may be had to the subject-matter and terms of the contract itself, or the special circumstances known to both parties at the time they contracted.

The convention principle limits the liability of the party who commits a breach of contract to those damages which the innocent party can prove as having been agreed on between them, explicitly or presumably. The parties must have contracted from the premise that such damages would be paid. Thus the innocent party has to prove either an express or an implied provision concerning the payment of damages.

7. Critically discuss one of the following cases with regard to damages caused by a breach of contract: 
1. Whitfield v Phillips 1957 (3) SA 318 (A) 
2. Shatz Investments (Pty) Ltd v Kalovyrnas 1976 (2) SA 545 (A) 
3. Lavery & Co. v Jungheinrich 1931 AD 156. (10) 
1. Introduction Damages are awarded after a breach of contract. Because of the contract the creditor had certain expectations which he can claim to have fulfilled, The aim of the awarding of damages must therefore be, to put the creditor in the financial position in which he would have been had the contract been properly performed. Although damage can be suffered in different ways there is only one formula for calculating the damages to which the creditor is entitled. This entails calculating the financial position in which he would have been if the contract had been properly performed and then subtracting his present financial position from that. The creditor can only claim loss caused by the breach. 
The plaintiff must establish this causal link between the loss and the breach of contract. A difficult question which requires attention is whether the party committing a breach of contract must be held liable for all consequences flowing from his breach. Our courts distinguish between general and special damages. General damages are those which flow naturally and generally from a specific kind of breach,
 The party that commits a breach of contract is held liable for general damages as a matter of course, Special damages, on the other hand, do not flow naturally and generally from a specific kind of breach. Liability for special damages is limited by the implementation of either of two principles viz, the contemplation and convention principles. According to the contemplation principle, liability is limited to those damages which were actually contemplated by the parties or may reasonably be supposed to have been contemplated by the parties as a probable consequence of a breach of contract. The convention principle limits liability to those damages which the innocent party can prove as having been contracted for. The innocent party must prove either an express or an implied provision in regard to the payment of damages. The purpose of discussing the different cases with regard to special damages is to ascertain which principle was applied to limit liability and how it was applied. 
2. Lavery & Co Ltd v Jungheinrich 1931 AD 156 
The plaintiff L & Co. claimed damages from the defendant based on the defendant's breach of contract. The defendant, a manufacturer of steel scaling-shafts supplied the plaintiff with defective shafts. The plaintiff resold these defective scaling-shafts and consequently his business reputation suffered severely. The plaintiff lost its market for scaling-shafts because many customers who had previously placed orders now refused to have business dealings with the plaintiff. Therefore, the question is whether the loss of trade or injury to business reputation (clearly special damages) "can be said to have been in the actual contemplation of the parties or may-reasonably be supposed to have been in their contemplation as a probable consequence of a breach of the contract." From this statement by the judge it appears that the contemplation principle is being applied in an attempt to decide whether the defendant is liable for the damages claimed. 
On the other hand, Curlewis JA makes the following statement: "But in most cases such special damage would entirely depend on special circumstances which would have to be proved before a court could possibly say that such damage can reasonably be supposed to have been within the contemplation of the parties as the probable consequence of a breach of the contract.." From this statament it appears that the judge favours the convention principle even though he still refers to the "contemplation" of the parties. However, Curlewis JA goes further and actually indicates what must be alleged by the plaintiff in order to prove that the special damage was supposedly within the contemplation of the parties as the probable consequence of a breach of their contract. He says that: "It seems to me that to justify that claim for damages the declaration must at least allege 
(1) knowledge on the part of the defendant at the time of making the contract that, if he supplied plaintiff with defective scaling-shafts in broach of his warranty and if plaintiff resold those shafts, plaintiffs business reputation would probably be injured and plaintiff would probably suffer a loss of trade or profitable business, and 
(2) that the contract was entered into by the parties on the basis of such knowledge," The plaintiffs declaration did not contain any of these allegations and based on this reasoning the appeal court confirmed the decision of the court a quo which had upheld the exception to the claim for damages. Wessels JA concurred with Curlewis JA in repect to what the decision should be, but it is nevertheless necessary to draw your attention to certain statements made in the course of his judgement. Wessels JA held that the contract must be entered into: "with the knowledge and in view of these special circumstances" 
However, at he qualifies this statement by stating that: "It must be so far in the mind and contemplation of the parties as virtually to be a term of the contract." He concludes that: "The defendant could only be held liable if he in such a case had contracted that he would pay damage for loss of business or business reputation in case the shafts were defective. There is no such allegation in the declaration, and the exception therefore, was rightly upheld." 
There appears to be support for both the contemplation and convention principles in both the judgements. However, it has also been suggested that the weight lies on the side of the convention principle. On the other hand, nearly all the subsequent cases in our courts that refer to, or apply Lavery's case including Whitfield v Phillips, mention only the contemplation principle as expounded by Curlewis JA. 
3. Whitfield v Phillips 1957 (3) SA 318 (A) In August 1953 W sold his farm to P and X, the plaintiffs, for £40 000. 
P and X informed W that they required the farm for planting and cultivating pineapples on a large scale. P and X bought one million Cayenne pineapple plants and commenced preparing the land for planting after the sale had been concluded. However, W repudiated the sale in October 1953. P and X sued for damages claiming: 
(a) the loss of one year's crop from the Cayenne plants and 
(b) the loss of crops from Queen pineapple plants that were already established on the farm at the date of the sale. 
The court a quo awarded P and X £12 333 on claim (a) and £2 000 on claim (b). W instituted an appeal against this award and P and X cross appealed. 
The majority held that the loss which P and X had suffered in regard to the crop from the Cayenne plants must have been in the contemplation of both parties as a consequence of a repudiation by W; (1 mark) that the award in respect of claim (a) should stand but that as P and X had not proved that the value of the Queen pineapple crop did not form part of the consideration for the purchase price, claim (b) had to fail. In regard to the question of damages attention is only given to the limitation thereof. Steyn JA states that: 
" ... I shall accept that the loss of the profit which the plaintiffs say they suffered in respect of the first crop of Cayenne pineapples which they would have produced on Thorn Park (the farm) had the defendant not repudiated the sale, would not constitute intrinsic damages, but special or extrinsic damages;" and would " ... according to the principles applied by this court, be recoverable if it be shown that it may, in the circumstances attending this sale, reasonably be supposed to have been in the contemplation of the parties as likely to result from its repudiation." Hoexter JA in his dissenting judgment states that: "The question is not whether the parties contemplated that the plaintiffs would not be able to buy another farm in time to plant Cayennes during the 1953-4 planting season, but whether they contemplated that no other buyer would be able to plant a million Cayenne plants ... " 
From these excerpts it should be obvious that the entire court assumed that a claim for special damages will succeed if the damages were in the contemplation of the parties at the time of entering into the contract. (1 mark) None of the qualifications or requirements raised in the Lavery case were repeated in Whitfield. 
4. Shatz Investments (Pty) Ltd v Kalovyrnas 1976 (2) 545 (A) 

Here K hired premises from S for the purpose of conducting a restaurant and fast-food business. In terms of the contract S was prohibited from letting any other premises in the building for a similar purpose. K spent R14 000 on equipping the premises. Before K had even opened his business, S let premises to another person in breach of the contractual undertaking. When this business actually opened, K's business was immediately adversely affected. A third party had offered to buy the business as a going concern for R25 000 before the competing business opened but this offer had not been accepted. K cancelled the contract and after protracted negotiations sold the fixtures to S for R10 000 He claimed R30 000 from S for the loss he suffered by not being able to sell the business as a going concern - R1 0000 for the fixtures and fittings and R20 000 for loss of goodwill. (1 mark) The trial court awarded R2 500. S appealed and K cross appealed as to quantum. K's cross appeal succeeded. 
The court's decision was unanimous. The court held that K's claim amounted to a claim for the loss of goodwill and that as such it was a claim for special damages. (1 mark) (A claim for the net loss of the rental value of the leased property for the unexpired term of the lease would be a claim for natural damages which a lessee suffers as the result of the lessor's breach of contract.) 
The court held that the convention principle as stated by Lavery's case was criticisable in certain respects, but that it could not be reconsidered in the absence of full argument. The convention principle was therefore to be applied. The court then applied the principles of Lavery's case to the facts of the present case. The court inferred from the facts known to both parties at the time of contracting and the terms of the contract that the parties must have contemplated that the lessee would want to sell the business as a going concern and so capitalise on the goodwill. The court then concluded that it could be inferred from the terms of the contract itself and the other special commonly known circumstances at the time of conclusion of the contract that the lease was entered into "on the basis of' or "with a view" to such common knowledge. It could therefore be reasonably supposed that the parties contemplated when they contracted that if the lessee was precluded from disposing of the business through the lessor's breach of contract he would probably lose the advantage of capitalising on his goodwill (in the words of Curlewis JA in the Lavery case) and also that the lessor by contracting on those terms virtually or tacitly assumed liability for such damages (in the words of Wessels JA in the Lavery case). 
From the foregoing paragraph it is clear that the court professes to apply the convention principle but in actual fact applies the tests of the contemplation principle. The convention principle will now be discussed briefly: 
(1) A party is held liable for damages on the convention principle because the parties tacitly agreed to be liable for damages in the case of breach of contract by one of them. The convention principle is based on a fiction for two reasons. The first reason is that the courts usually apply the hypothetical bystander test in order to determine if there is a tacit term in a contract, but neither this test not any other test for tacit terms is applied in any of the cases on remoteness of damages. The second reason is that the parties to a contract do not usually contemplate the possibility of a breach of contract at the time of conclusion of the contract but contemplate performance. The breach of contract is the real reason for liability.
 (2) Many writers are therefore in favour of the contemplation theory. There are, however, those who still favour the conclusion of the contract as the determining time. 
(3) The contemplation principle should be applied at the time of the breach of contract. Kerr is, however, of opinion that the time of contracting must be taken as a starting-point. 
STUDY UNIT 33 1. 
Write brief notes on the reduction of a penalty amount in a contract. (5) 
Penalty clauses are completely legal and enforceable, but section 3 of the Conventional Penalties Act provides a court with the competence to reduce a penalty amount to what it regards as equitable in the circumstances. In Smit v Bester 1977 4 SA 937 (A) the Appellate Division held that the onus rests on the debtor to prove that the penalty is out of proportion to the prejudice suffered by the creditor and that it should consequently be reduced. Should the debtor provide prima facie evidence that the penalty should be reduced, an onus of rebuttal rests on the creditor. Where it appears prima facie from the pleadings that the penalty is excessive, a court may reduce the penalty of its own accord. Prejudice means in the first place patrimonial damage caused by the breach of contract, but it goes further and includes other factors such as harm to reputation or considerable inconvenience. 
STUDY UNIT 34 1. 
Write brief notes on the application of the exceptio doli. (5) 
The exceptio doli is a defence introduced in about 200 BC which could be raised by a defendant if the plaintiff had acted contrary to the requirements of good faith at the moment the contract was entered into, or at the moment of enforcing the action. This made the exceptio doli the means of ensuring that an equitable decision was reached. The exceptio doli brought the requirement of good faith into the law of contract.

The most important application of the exceptio doli is to be found in cases where a plaintiff wishes to enforce a right that was acquired for one purpose, purely to achieve a totally different purpose, uncontemplated by the parties to the contract at the time of the conclusion of the contract. In the Bank of Lisbon and South Africa Ltd v De Ornelas Case Book the question arose whether the exceptio doli could be raised as a defence in order to obtain an quitable decision. The Appellate Division came to the conclusion that the exceptio doli did not form part of South African law
Bank of Lisbon v De Ornelas 
Facts 
· 2 respondents were joint MD’s of a company which caught and sold fish

· Appellant granted company overdraft and demanded they register mortgage bonds over their homes and bind themselves as sureties to the appellant to secure the company’s overdraft.

· The intention of the parties was that the securing would cover the company’s overdraft, the bonds and deeds of suretyship were drafted in wide terms to provide that they would secure any debt which the company owed the appellant

· Respondents request cancellation of the mortgage bond, deeds of suretyship and negotiable certificate of deposit

· Appellant refused to comply and alleged it was entitled to retain security to cover a claim for damages which it intended instituting against the company

· The claim arose from a transaction which was not in contemplation of any of the parties when the security  was furnished

· The CPD granted the respondents setting aside order

AD held: 

· Set aside the CPD decision

· Appellant was entitled to retain the security to cover the claim for damages

· Respondents relied on the exceptio doli

The exceptio doli not received into Roman-Dutch law and therefore not part of our law
What is cession?

Cession is the transfer of a personal right by means of an agreement. The transferor is known as the cedent and the transferee as the cessionary. If A owes B R100, B may transfer his right to claim R100 together with all its defects and benefits to C by a mere agreement between B and C. A is no party to the agreement and his consent and knowledge are not prerequisites for the validity of the cession.

 By virtue of the cession C is now substituted as A's creditor in B's stead, in every respect, as far as the debt of R100 is concerned
Write brief notes on the consequences of cession. (5) 
The effect of cession is that the right is transferred from the cedent to the cessionary. This fact, namely, that the cession establishes a transfer, has several consequences:

(1) The right now forms part of the estate of the cessionary and not of that of the cedent. A creditor of a cedent cannot therefore attach the claim after cession.
 (2) The cessionary alone is entitled to collect, novate or set-off the debt, etcetera. 
 (3) Once the cedent has ceded the claim to a third party, he can no longer cede it to a fourth person. This derives from the rule nemo plus iuris in alium transferre potest quam ipse habet (no-one can transfer more rights than they have).
 (4) From the above one may be forgiven for concluding that the debtor is no longer in a position to perform validly towards the cedent after a cession. After all, the cedent is no longer the creditor and a debt can, as a rule, only be discharged as against the creditor. 
 (5) The claim is transmitted to the cessionary in its entirety together with all benefits and privileges, such as preference, security, interest etcetera.
 (6) Since cession involves the transfer of a right, the cessionary receives the right with all the disadvantages attached to it, for example that the debt is not yet due, the debtor is a minor, the debt has become prescribed, etcetera. 
 (7) Finally it may be pointed out that cession may also be used as a form of security. A owes B R100. B in his turn owes C R80. As security for the latter debt B cedes to C his claim against A with this proviso that C should re-cede to him (B) the claim against A as soon as he pays back the R80. Should B fail to settle his debt to C, C is entitled to enforce the ceded claim against A. The transaction between B and C is known as an out-and-out security cession in securitatem debiti. A security cession can also be in the form of a pledge. The dominium of the right is retained by the pledgor (cedent) while only the quasi-possession is transferred to the pledgee (cessionary). The pledgee can realise the right to enforce it against the debtor when the pledgor fails to pay the debt he owes the pledgee.
2. Write notes on security cessions. (4) 
cession may also be used as a form of security. 
A owes B R100. B in his turn owes C R80. As security for the latter debt B cedes to C his claim against A with this proviso that C should re-cede to him (B) the claim against A as soon as he pays back the R80. 
Should B fail to settle his debt to C, C is entitled to enforce the ceded claim against A. 
The transaction between B and C is known as an out-and-out security cession in securitatem debiti. A security cession can also be in the form of a pledge. 
The dominium of the right is retained by the pledgor (cedent) while only the quasi-possession is transferred to the pledgee (cessionary). 
The pledgee can realise the right to enforce it against the debtor when the pledgor fails to pay the debt he owes the pledge
1. Write brief notes on novation (novatio). (5) 
Novation is an agreement between a creditor and debtor to an existing obligation whereby the old debt between them is extinguished and a new obligation is created in place of the old one. The original agreement is extinguished by the new agreement and a new debt takes the place of the old. Sureties of the original debt are released by novation. It is a presumption of novation that a valid debt already exists between the parties. Should the novation agreement be void, the old agreement will continue to exist. An old debt can also be novated conditionally. 
2. Adam owes Eve R1 000 which she can claim immediately. However, they agree that Adam will pay an amount of R100 per month for 10 months. After 4 months Adam fails to pay the monthly instalment of R100. What amount is Eve entitled to claim from Adam?
 Eve can claim the whole amount. Novation has taken place and it is a tacit condition of the novation that the instalments will be paid punctually as they become due and that, should Adam fail to pay his instalments, Eve will be able to rely on the original debt and claim the entire outstanding balance. In the absence of an express or tacit term which allows a party to fall back on the original agreement in the case of cancellation of the novation agreement, the innocent party will be restricted to claiming damages for the breach of the novation agreement. 
STUDY UNIT 37 1. 
Write brief notes on: 1.1 Set-off (compensatio). (5) 
Set-off is the extinction of debts owed reciprocally by two parties. In other words where A owes B R100 and B owes A R80, the R80 can be set off against the R100 which means A owes B R20 after set-off.

Our old writers held different opinions and our courts have not settled the controversy. Generally it is said that the debts are extinguished automatically, but it has also been held that when the debtor has paid his debt he may later enforce his counterclaim against the creditor. De Wet and Van Wyk come to the conclusion after examining our case law that set-off comes into operation only when one of the parties claims it, but then with retrospective effect. The party who wants to rely on set-off has to bring it to the notice of the court
1.2 The requirements for set-off. (10) 
There are four requirements for set off:

2.1 The debts must be similar in nature
Two monetary debts may set each other off proportionately; two debts for the delivery of the same kind of goods set each other off proportionately, but two debts for the delivery of different kinds of goods (eg the payment of money on the one hand and the delivery of goods on the other hand) cannot set each other off (Grotius 3 40 9).

2.2 Liquidated debts
Two debts can be set off only if both are liquidated. A debt is liquidated when its exact money value is certain, or when the amount is admitted by the debtor, or even if the claim is disputed by the debtor, it is of such a nature that the accuracy of the amount can be clearly and promptly established by proof in court, or a taxed bill of costs (Wille Principles 484).  Thus a liquidated debt is an amount which is fixed or can readily be fixed
2.3 The debts must be due
A debt which is already due cannot be extinguished by one which is not yet due. Further, an unconditional obligation cannot be set off against a conditional obligation.

2.4 Debts between the same persons and persons in the same capacity
The debts must be reciprocal, that is, they must exist between the same parties in the same capacities. If A has a claim against B in the latter's capacity as executor of C's estate, then the executor cannot plead set-off against a debt owed by A to him, B, in his personal capacity
2. Dick and Joe agree that Dick will complete Joe's income tax forms every year at a payment of R 100 per hour. Dick spends ten hours working on Joe's return and sends him an account for R1 000. Hereafter, Dick buys a computer from Joe for R2 000, which amount has not yet been paid. 
2.1 What amount can Joe recover from Dick? (1) 
Joe can recover R1 000 from Dick 
2.2 Substantiate your answer to question 2.1 

Since Dick owes Joe R2 000 and Joe owes Dick R1 000, set-off takes place and the debts extinguish each other (probably automatically) so that Joe can only recover R1 000 (the balance) from Dick. Set-off effects the extinction of reciprocal debts. There are four requirements which must be met before set-off can take place. These requirements have been fulfilled, so set-off can take place. Joe, who wishes to rely on set-off, will have to bring it to the notice of the court.
STUDY UNIT 38 1. 
Write notes on supervening impossibility of performance. (5) 
3.1 Whatis supervening impossibility of performance?
 If performance becomes impossible after conclusion of the contract, the obligation is terminated. The object of the claim (personal right), that is the performance, has been extinguished and with that the claim is terminated. Note that the impossibility need not necessarily be physical: performance may also become legally impossible. If, for instance, one person leases a thing to another and an enactment of the legislature subsequently provides that the lease is illegal, or the thing is subsequently expropriated, the lease is terminated. 

3.2 Requirements for supervening impossibility of performance

 For supervening impossibility of performance to have the effect of terminating an obligation, the impossibility must be absolute and not relative. Thus, for example, if I sell two tons of wheat to B, to be delivered in six months time, and my wheat crop is destroyed by flood, my obligation to deliver the wheat I have sold is not terminated as I can still fulfil my contract by purchasing wheat elsewhere. Mere difficuly of performance does not release the debtor. That supervening impossiblility should have the effect of terminating the obligation, that is, of releasing the debtor from the duty which he undertook in terms of the contract, is self-evident. Not even the law can force a person to do the impossible

Effects of supervening impossibility of performance

(1) Termination of the obligation - releasing the debtor from his liability to perform - this is normally not the only effect of supervening impossibility of performance 

In other words, the debtor is not only released from the liability to perform that which he undertook to perform, but he also incurs no other liability whatsoever
COMBINATION QUESTION 1. 
X, a manufacturer of navigation systems, sells a new navigation system to Y for R200 000 and undertakes to install it on Y's fishing trawler. X warrants that the system complies with a number of specifications. A month after X has installed the system and Y has paid X R200 000 the trawler is lost at sea during a storm. Three years later Y finds out that the system did not comply with most of the specifications. Y cancels the contract in writing. The letter of rescission is delivered to X, who never reads the letter, because the letter is lost amongst the correspondence on his untidy desk. X refuses to pay Y back the R200 000. Y institutes action against X for the repayment of R200 000, but does not tender return of navigations system. X raises the defence that the contract has not been validly cancelled. Discuss the following reasons put forward by X: 
1.1 Y had no right to cancel the contract. Discuss with regard to Sweet v Ragerguhara 1978 (1) SA 131 (D). (4) 
1.2 The claim has prescribed, because more than three years had lapsed since the installation of the navigation system before the contract was cancelled. (2) 
1.3 Y cannot return the navigation system as the ship was lost at sea. (4) 
1.4 X never read the letter cancelling the contract. Discuss with regard to Swart v Vosloo 1965 (3) SA 100 (A). (4) 
2. Suppose the fishing trawler runs aground because the navigation system does not comply with the specifications and the trawler is damaged by the waves. Fortunately the trawler can be salvaged at the cost of R100 000. It will cost a further R50 000 to repair the damage to the trawler. Y wants to claim R150 000 (the cost of salvaging and repair) from X. Discuss X's defence that the damage is too remote from the breach of warranty. X and Y knew at the time of conclusion of the contract that if the navigation system does not comply with the specifications it would seriously malfunction, that a navigation system is essential for the safety of every fishing trawler especially at night and during storms at sea, that fishing trawlers are used at night and are sometimes caught in storms at sea. (6)
