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1. THE REQUIREMENTS FOR A VALID OFFER
a. An offer must be definite and complete
An offer must embody or contain sufficient information to enable a person to whom it is addressed to form a clear idea of exactly what the offeror has in mind.
b. An offer must contemplate acceptance and a resultant obligation
An offer must be a firm offer. An advertisement is merely an invitation to do business, does not generally constitute an offer. Crawley v Rex.
Crawley v Rex
Facts 
· Shopkeeper advertised sale of tobacco at reduced price
· C bought half a KG and returned immediately to buy more
· Shopkeeper refused to sell to C again
· C refused to leave the shop and was arrested for remaining unlawfully on the premises

Legal question 
· C argued that he had accepted the shopkeepers offer to sell tobacco and therefore a contract existed between C and shopkeeper

Finding 
· Adverts are invitations to the public to do business and it is the client who makes an offer to purchase, which the shopkeeper can then accept or reject
Promise of reward is a form of advertisement and does not constitute an offer. Bloom vs American Swiss

Bloom v The American Swiss Watch Company
Facts 
· Bloom claimed a reward in terms of a notice published by ASW promising a reward to anyone providing information which lead to the arrest of the thieves and recovery of jewelry stolen 
· Bloom gave the information BEFORE he became aware of the notice

Finding and Rationale 
· He therefore, did not furnish the information in response to the notice and could not therefore, be said to have accepted ASW’s offer to pay a reward
· Thus, no contract came into being between Bloom and ASW and therefore, no basis on which he could claim the reward
Note  
· Parties who agree must be aware of their agreement

c. An offer must come to the attention of the offeree (addressee) and offeree must have knowledge of the offer to be able to react to it. McKensie Farmers + Bloom vs ASWC.

d. An offer must as a rule be directed at a definite person or persons, although it may also be directed at undefined persons.
4.1 (a) An offer directed at defined persons where offer addressed to unascertained persons, it may be accepted by any one of them, but where addressed to specific persons/persons may only be accepted by the addressee, Bird v Sumerville.
Bird v Summerville and another
Facts 
· B signed a written offer to sell his house to S
· S added the name of second respondent to the document and they both signed the document as purchasers
Finding  
· AD held no contract came into existence as B’s offer had been made to S only and could not be accepted by S together with somebody else
Note 
· Generally an offer is directed at a definite person, but may also be directed at unidentified persons
· But if offer is addresses to a specific person it may only be accepted by the specific offeree(s)
· See Bloom case

4.2 An offer directed at undefined persons, e.g. promise of reward and auctions. 
Simple auction: a bidder makes an offer which the auctioneer then considers and either accepts or rejects. If the auctioneer implies, by the consideration of a new bid, he does not accept, the previous bid falls away. 
Auction subject to conditions: is different. The conditions may relate to many things, from the matter and time of payment to the passing of ownership, to the auctioneer’s remuneration. Conditions relate to the contents of the contrasts of sale which are envisaged.
Legal consequences of an offer – an obligation will not arise where an offer has been made but not accepted. No obligation will arise.

2. LAPSE OF AN OFFER
· After the expiry or lapse of the prescribed time or of a reasonable time.
· Up the death of either the offeror or the offeree.
· Upon being rejected 
· Upon revocation 

3. REQUIREMENTS FOR VALID ACCEPTANCE 
(1) The acceptance must be unconditional and unequivocal. Consent is possible only where the whole offer is accepted when the acceptance contains conditions, it is a counter offer which the original offerer may accept or reject.
An ambiguous acceptance does not constitute a valid acceptance.
(2) An offer must be accepted by the person to whom it was addressed. The offer cannot be accepted by anyone but the person to whom it is made. Bird v Sumerville. Except offer of reward, public. 
(3) An acceptance must be a reaction to the offer. Bloom v American Swiss. The court held that he cannot recover reward because ‘until the plaintiff knew of the offer he could not accept it, until he accepted it there could be no contract. For a contract requires that there should be consensus of two minds and if one did not know what the other was proposing, the minds never came together.
(4) An acceptance must comply with any formalities set by law or by the offeror. Brand vs Spies.
Brand v Spies
Facts 
· S granted B an option to buy farm orally
· S later repudiated the option. B sued S for damages on ground of breach of contract
Court held: 
· No contract existed
· Contract of sale of land had to be in writing. For a contract to be in writing, both offer and acceptance had to be in writing 
· No written offer had existed which could be accepted by B to bring about a written contract 

Note  
· The option itself does not equal a contract for sale of land therefore there is no need for it to be in writing
· An option involves 2 contracts/parts
1. offer to buy or sell the property in question (substantive offer)
2. a contract by which the grantor of the option binds himself to the grantee to keep the substantive offer open for a certain period of time 
· the oral offer was of no force and although the option contract may be entered into orally, there was in this case no valid offer to which such a contract could relate

4. INFORMATION THEORY AND ITS CONSEQUENCES
· The primary basis for contractual liability is actual and conscious agreement between the contractants.
· The offerer must be informed of the acceptance of his offer before actual consensus has been reached and a contract arises. There can be no consensus unless the offeror knows that his offer has been accepted. 
· Contracts concluded by way of letter/telegram
· The declaration theory. The agreement is concluded once the offeree has expressed his acceptance, that is when he has written his letter.
· Reception theory. The agreement comes into being when the offeror receives the offereer’s letter of acceptance. 
· Information theory. Agreement is concluded only when the offeror has been informed of the acceptance i.o.w when A has read Bs letter (READS) offeror reads offeree’s letter.

5. APPLICATION OF THE EXPEDITION THEORY
· Cape Explosive Works Ltd v South African Oil and Fat industries; Cape Explosive Works Ltd v Lever Brothers. Agreements entered into by letter: arise at the place where and at the moment when the letter of acceptance is mailed. This judgment was approved by the appellant division in Kergeulen Sealing and Whaling Co v Com for Inland Revenue.

5.1 Criticism Of The Expedition Theory.
· The offeror who uses the post to convey his offer thereby tacitly prescribes the post as the mode of acceptance. 
· Van der Merwe refer to authorities who criticise this theory as unconvincing and entailing affliction 
· Creates risk liability 
· Expedition theory applies to letter and telegram

5.2 Consequences Of The Expedition Theory 
· The courts have adopted that the posting of the letter of acceptance determines when the agreement is formed and also where the agreement is concluded 
· Once the letter of acceptance has been posted, the offeror may no longer revoke his offer and the offeree may no longer revoke his acceptance.
· Revocation of the acceptance will result in breach of contract
· Suggested application of the information theory in case of revocation of the acceptance
· Suppose that the letter of acceptance is delayed or lost in the post, in terms of the expedition theory the contract has already arisen at the time when the letter of acceptance was posted.
· Which party is at fault
· If the delay or loss is due to the offeror’s fault he should bear the risk and the offeree should be able to rely in the existence of the contract.
· If the offeree is at fault then the offeree should be able to dispute the existence of the contract even though the offeree has posted the letter of acceptance. 
· Agreements concluded by telephone, telex, telefax/email 
· Information theory applies to agreements concluded by telephone (SV Henckert, telex, telefax and email)
· Place of information of the contract
· Agreement is concluded at the place where last act necessary to constitute the agreement is performed. Written agreements are concluded at the place where the last signature affixed
· Entering into negotiation creates a certain relationship between the parties which is governed by good faith and objective reasonableness which requires each party to have due regard for the legitimate expectations and interest of the other.
· In certain circumstances the law could impose a duty to inform or to exercise due care on obligation to pay compensation for loss arising out of the frustration of reasonable expectation or a duty to continue negotiating in good faith. 
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