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A unanimous court found that s 114 (the section) of the Customs and Excise Act 91 of 1964 was constitutionally invalid to the extent that it provided that goods owned by persons other than the person (the ‘customs debtor’) liable to the State for the debts described in the section, are subject to a lien, detention and sale.

Section 114

The section empowers the Commissioner of Customs and Excise to enforce payment of customs debt by detaining and selling certain goods relating thereto. Notably the goods need not be the property of the customs debtor and may include goods of third parties that are in the possession of the latter. It is based on a system in which the State has priority over the claims of all other persons on anything that is subject to a lien, and may be enforced by sale of the goods without due process.

Clearly, this section authorises the detention and sale of goods of third parties, that is, persons who do not owe the s 114 debts to the State, so long as the customs debtor is in ‘possession or control’ thereof. It thus seeks to spread the enforcement and recovery wings of the Commissioner as widely as possible (para 23).

The facts

In this case, in order to obtain security for a customs debt and penalties owed by two customs debtors, namely Lauray and Airpark, the Commissioner detained – and thereby established a lien – over several vehicles found on their premises, three of which were subject to a lease between them and the appellant. A substantial amount was due to the appellant in terms thereof.

This was a direct appeal, with the leave of the court, from the judgment and order of the Cape High Court dismissing a constitutional challenge by the appellant to the provisions of the section (First National Bank of SA Ltd t/a Wesbank v Commissioner for the South African Revenue Services and Another, 2001(7) BCLR 715 (C)).

The challenge and the issue

The constitutional challenge was premised under s 25 of the Constitution and focussed primarily on the power of the Commissioner to detain and sell various types of property under the provisions of the section. It was contended that the detention and sale by the Commissioner under the provisions of the section, under circumstances where the appellant was not a customs debtor, amounted to an expropriation of the motor vehicles in question for the purposes of s 25 of the Constitution since no compensation was payable for such expropriation as required by s 25(2)(b). It was submitted that such expropriation was inconsistent with s 25(1) of the Constitution (para 26).

The crucial issue that had to be determined was whether, in the absence of a relevant nexus between the goods and the customs debtor, the sale by the Commissioner, under the section, of goods owned by someone who was not a customs debtor amounted to an unjustifiable infringement of the owner’s s 25 property rights. In a nutshell the court unanimously held that it did.

What s 25 means

While s 25 embodies a negative protection of property and does not expressly guarantee the right to acquire, hold and dispose of property, it has to be construed both in its historical context as well as in the Constitutional context as a whole. Its underlying purpose is a need to redress one of the most enduring legacies of racial discrimination, namely, the grossly unequal distribution of land in South Africa.

It was contended on behalf of the respondent that the constitutional concept of property was dependent on the use made thereof by the rights holder and that since the appellant did not use the vehicle for driving, it could not claim constitutional protection under s 25. In essence it was claimed that the appellant’s ownership was ‘nothing more’ than ‘a contractual device which reserve[d] "ownership" of the vehicles in question’. That contention was rejected by the court (para 54), which held that ownership of a corporeal movable enjoyed the same constitutional protection as that enjoyed by ownership of land under s 25 (para 51).

The fact that an owner of a corporeal movable made no or only limited use of the object in question was irrelevant to the categorisation of the object as constitutional property (para 54). Neither the subjective interest of the owner of the thing owned, nor the economic value of the right of ownership, having regard to the terms of the agreement, could determine the characterisation of the right.

Thus, in the context of the present case it was held that the appellant’s right of ownership in the vehicles in question constituted property for purposes of s 25 (para 56).

‘Arbitrary’?

The court premised its finding on the jurisprudential as well as historical context in which the Constitution came into existence and in which it currently functions. It found it necessary to determine what purpose the word ‘arbitrary’ was intended to serve in s 25 of the Constitution. Comparative law on deprivation of property taught that some sort of ‘proportionality analysis’ on a case-by-case basis was imperative in order to determine whether a deprivation of property was lawful or not (para 71–99).

The court concluded that a deprivation of property was ‘arbitrary’ when the ‘law’ referred to in s 25(1) did not provide a sufficient reason for the particular deprivation in question or when the deprivation was procedurally unfair (para 100).

As applied to s 114, the court held that while the end sought to be achieved by the deprivation was a legitimate and important one, namely to exact payment of a customs debt, it cast the net far too wide. The means it used sanctioned the total deprivation of a person’s property under circumstances where that person and his property had no connection with the transaction giving rise to the customs debt (para 108).

In the absence of any such relevant nexus no sufficient reason existed for the section to deprive persons other than the customs debtor of their goods. Such deprivation, the court went on to hold, was therefore arbitrary for the purpose of s 25(1) and consequently an infringement of such person’s rights (para 109).

Justifiable?

In light of the fact that

•

the appellant’s ownership was totally extinguished by the operation of the section; and

•

the Commissioner gained an execution object of someone else’s customs debt in respect of which no connection existed between the property and the debt in question, it was unanimously held that the object achieved by the section was grossly disproportionate to the infringement of the appellant’s property rights (para 111). Moreover, given that the amount of money recovered by the Commissioner was insubstantial at the best of times, the court found it unavoidable that the infringement by the section was not reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom (para 113). It was accordingly held constitutionally invalid.

Finally, it is important to note that the court emphasised that even fiscal statutory provisions, no matter how indispensable they may be for the economic well-being of the country – a legitimate governmental objective of undisputed high priority – were not immune to the discipline of the Constitution and had to conform to its normative standards (para 31).

