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ASSIGNMENT
INTRODUCTION TO PROPERTY LAW
INTRODUCTION
· Property law can be described as patrimonial law in the broad sense
· Patrimonial law = law of things, law of succession, law of obligations and intellectual property law

· Patrimonial law regulates all rights which have assets in a person’s estate as objects

· Property includes things, personal rights and immaterial property rights

REAL RELATIONSHIPS AND REAL RIGHTS
· Real relationships include real rights
· Two sides to a real relationship/right: subject-object relationship, between the legal subject and the particular thing involved and subject-subject relationship, between the  particular legal subject and all other legal subjects

· Three categories of real relationships: ownership,  possession and holdership

· ownership is always lawful

· possession is always unlawful, only a real relationship and not a real right

· holdership can be lawful or unlawful

· only lawful real relationships ( ownership and lawful holdership) confer real rights

· the rights which has its origin in a lawful real relationship is known as a real right

ENTITLEMENTS

· the capacities conferred on the legal subject by virtue of a right are called entitlements

· The entitlements of a real right determine which acts a legal subject may perform in regard to a thing.

· The real right of ownership, the most important entitlements are: entitlement to control, use, burden, enjoy the fruits, consume, alienate and vindicate the thing
REMEDIES
· In the case of real rights remedies serve to maintain, protect or restore the real right concerned

· There are also remedies governing the legal consequences of unlawful real relationships

FUNCTION OF THE LAW OF THINGS
1.  Strives to harmonize or regulate various competing ownership rights

2. strives to harmonize or regulate an owners right in regards to his/her thing with the rights of other limited real right holders to the same thing

3. controls the acquisition, transfer and extinction of things and real rights

BASIS AND SOURCE OF LAW OF THINGS
· the constitution of the republic of South Africa 1996
· Statutory law

· Case law

· Common law( roman- Dutch law)/indigenous( customary) law
THINGS AS LEGAL OBJECTS
CORPOREALITY
· law of things is confined to things that form part of the corporeal world

· two problems created by this requirement:
· there is a roman-Dutch  tradition to which certain real rights are defined in such a way that the object of the right need not be a corporeal thing, but may be another right, then described as a incorporeal thing, we can however deal with these as “exceptions” most important being a pledge of claims
· technological developments, whether a natural process such as electrical energy can or should be regarded as a thing

EXTERNAL TO HUMANS

· can qualify as an object only if it is not part of the human body
INDEPENDENCE
· has it’s own existence and can be recognized as a demarcated, distinct entity

SUBJECT TO HUMAN CONTROL
USEFUL AND VALUABLE TO HUMANS
· The law is only concerned with real relationships when these result in legal consequences.

· Value need not denote economic or market value with real price attached, but simply that the legal subject wants their relationship with the thing to be maintained by the law against interference by other legal subjects.
· Depends on circumstances and determined objectively

· De minimis non curat lex ( the law does not concern itself with trivialities)
CLASSIFICATION OF THINGS
RELATION TO HUMANS
· The nature of the thing is not considered but only the function or purpose that the thing has in various legal processes and transactions.
· Distinguish between negotiable and non-negotiable things.

· Negotiability
· Res in commercio- things which are in the legal sphere or commerce or trade

· in principle all things are negotiable.

· The following are res extra commercium ( excluded from commerce):

· Res communes omnium- things that do not fall under private legal control, but that are available to be used by all legal subjects

· Res publcae- things that belong to the state but that are used for the general benefit and use of the public

· Other res extra commercium- things that are not freely negotiable for other reasons such as body parts or corpses

· Negotiable things may be either already someone else’s property (res alicuius)or no-ones property (res nullius)
· Anyone may establish ownership of a res nullius  by means of appropriation

INHERENT NATURE
· Things are classified to according o their relation to man, but according to their inherent characteristics or qualities.

· A collection of things- two forms of collections of things are relevant. Similar and dissimilar things (such as corporeal and incorporeal things or things and rights)

· A composite thing consists of various constituent parts. Three kinds in principle:

· the principle thing is the independent thing made up of various parts, with an independent existence as a composite thing

· an accessory thing can have a separate existence apart form the composite thing, but has forfeited its independent existence in that it has been physically joined to the principle thing

· An auxiliary thing can like an accessory thing have an independent existence apart from the composite thing; it forfeits its independent existence without being physically joined to the principle thing. It is economically dependant on the principle thing

· Fruits- as log as the fruit is attached to a principle thing, it is accessory to the principle thing. In principle fruits are accessory things and as such constitute part of the principle thing, but with this difference: fruits are intended to be separated from the principle thing so as to have an independent existence.

· natural, civil, hanging, separated or gathered fruits

· the rights to these fruits will vary according to the relevant legal relationship involved

· movable and immovable things
· this distinction has significance in several fields of law:

· it affects the formalities and requirements for the transfer of ownership (movable by delivery, immovable by registration at the deeds office)

· several statutes distinguish between movables and immovable

· private international law distinguishes  between movable and immovable things in that the law of the owners domicile applies in the case of movables, whereas the law of the immovable thing’s location governs immovables

· the right to alienate or encumber the estate of a minor, permission from the master is required for alienation of a minors immovable asset worth more than R100 000

· in the execution of a judgment debt and in the case of insolvency, the debtors movable assets are sold before the immovables, to secure payment of the judgment

· in criminal law theft can only be committed in regard to movables, while arson can only be committed in relation to immovables

· real security is effected by means of a pledge in the case movables and by means of a mortgage in the case of immovables

· fungible and non-fungible things
· replaceable and irreplaceable things

· depends on whether they have individual characteristics or they belong to a certain kind or genus

· consumable and non-consumable things
· divisible and indivisible things

· A thing is divisible if it can be divided, without losing its essential characteristics, into smaller parts of which the nature and function are essentially the same as those of the original thing.
REAL RIGHTS AND PERSONAL RIGHTS
· A personal right originates from an obligation, which in turn arises from a contract, delict or various other causes.
· An obligation is an abstract legal tie between two specific legal subjects in terms of which the one party, the creditor, has a right to a particular performance against the other, the debtor, and the latter a corresponding duty to render such performance.

· S63(1) of the deeds registries act 47 of 1937 provides that personal rights may not be registered over land, as an exception the section allows for the registration of a personal right where such a right is ancillary or complementary to the registerable real right
· A real action focuses directly on the thing concerned and can be instituted against anyone who is in control of the thing

· A personal action is always directed against a particular person or persons who are bound to the claimant in terms of an obligation to perform.

THEORETICAL DISTINCTIONS

PERSONALIST THEORY

· Content- emphasis is placed on the person against whom the right may be enforced
· A real right operates absolutely, in the sense that it can be enforced against “the world at large”

· A personal right has relative operation, it can only be enforced against the particular person who is obliged to perform

· Criticism- it overemphasizes the absolute operation of real rights, which do not, in reality, always and necessarily operate absolutely

· Personal rights do not always have only relative operation either. In exceptional circumstances they operate absolutely and have to be respected by outsiders, such as in the case of a service contract. It has been held that an outsider may not intentionally interfere in the relationship between an employer and an employee.

· The above criticism is valid to a certain extent, but it overemphasizes the exceptions in each category.

· Other rights such as personality rights and immaterial property rights also operate absolutely. This argument has little substance since this theory is used to distinguish real and personal rights for a particular reason.

CLASSICAL THEORY
· Content- it distinguishes between real and personal rights with reference to the nature of the object to which each right pertains.
· Real rights according to this theory concern the relationship between a person and a thing.

· A real right confers direct control and the right of disposal over a thing.

· Personal rights concern the relationship between persons

· A personal right entitles the creditor only to claim performance from a particular person. The object of the right is therefore performance.

· Criticism- in most instances this criterion will help to determine if we are dealing with a real right or not.

· Certain personal rights ultimately also have  a thing as their object, but they are not real rights

DISTINGUISHING CARACTERISTICS
Typical real and personal rights have the following distinguishing characteristics:
· Object- the object or a real right is a corporeal thing. The object of a personal right is performance
· Content- the holder of a real right has a direct claim to and a right of disposal over a thing. The holder of a personal right is entitled to claim performance from a specific person

· Remedies- the holder of a real right can enforce his right by means of a real action such as the rei vindication of the owner. The holder of a personal right enforces his right by means of a personal action such as conduction furtive

· Origin- real rights have their origin in legal facts other than obligation. Personal rights come into existence through obligations
· Absoluteness- real rights are absolute in principle: the holder of the right can vindicate his thing from whoever is control of the thing. Personal rights are relative in principle: the holder can enforce his right only against the person who is obliged to perform in terms of an obligation

· Preference- a real right always enjoys preference over other rights in insolvency. The maxim first in time is stronger in law is applied in the case of two or more competing real rights. This principle does not apply to personal rights

· Publicity- the establishment of real rights requires some form of publicity

CASE LAW
· The existing characteristics of real rights or real rights recognized by  roman-Dutch law are ownership, servitudes, real security rights, quitrent and leasehold

· The courts have also formulated a test to determine whether one is dealing with a real or a personal right in a particular set of facts

· “One has to look not so much to the right but to the correlative obligation. If that obligation is a burden upon the land a subtraction from the dominium( ownership), the corresponding right is real and registerable, if it is not such an obligation, but merely an obligation binding on some person or other, the corresponding right is a personal right, or right in personam, and it cannot as a rule be registered ( ex Parte Geldenhuys)

· Criticism- it is not possible to identify the most important real right, ownership, by means of the “subtraction from the dominium test”. The test can therefore only be applied if ownership has already been determined and identified by means of other criteria, the test can only be used to identify limited real rights to another person’s property

· Personal rights can also impose restrictions on ownership. An owners obligation to pay over a portion of the proceeds of his property does in fact imply limitation of the owner’s ownership, but the corresponding right is not necessarily a real right

· A personal right which limits the exercise of an owner’s ownership has as its object performance by the specific owner. This performance cannot be exacted from the owner’s successors in title.

· A limited real right, on the other hand, has as its object the thing itself. The right and the accompanying obligation remain connected with the thing concerned, regardless of who the owner of the thing is.
· The SA courts realized that the subtraction from the dominium test cannot be applied without qualification, accordingly, the parties are required to have envisaged that the accompanying obligation would be binding- not only on the present owner, but on his or her successors in title as well. It’s clear that the courts do not apply the subtraction from dominium test without considering the additional requirements as well.

· It is not always easy to apply the subtraction from dominium test to a specific set of facts and that the distinction between real and personal rights is one of the most problematic areas of the law of things. 
· The supreme court of appeal approved this test in Cape explosive works v Denel

· In principle only real rights may be registered in the deeds registry. S63 of the deeds registries act 47 expressly provides that, excluding provisions in mortgage bonds, leases and deeds of grant as contemplated in S3 (1) (c) of the act, no condition to a deed which purports to create a personal right in immovable property and no condition which does not restrict the exercise of ownership on immovable property, shall be capable of registration.

· The section authorizes the registrar to accept such a condition for registration if, in his opinion, it is complementary or ancillary, to another registerable condition or right in the deed.

· Registration of such a condition, however, does not convert the right it may contain to a real right ( ex Parte Geldenhuys)

CATAGORIES OF REAL RIGHTS
· Ownership is in principle the most comprehensive real right to a thing, whereas limited real rights to someone else’s thing are limited, in principle.

· The difference between ownership and limited real rights lies in the fact that ownership is a real right over one’s own thing, whereas limited real rights are rights to another person’s thing
DEFINITION OF OWNERSHIP
· Is the most comprehensive real right a person can have to a thing, it is not unlimited
· Ownership can be defined with reference to it’s inviolability, it’s inherent nature or it’s entitlements 

INVIOLABILITY

· Refers to the principle that a person cannot lose his ownership without his consent, with it’s corollary that a person cannot pass a better title than they have (nemo plus iuris alium transferre potest quam ipse haberet) 
INHERENT NATURE 
· Refers not only to the fact that an owner can enforce his or her ownership against the world at large: it also refers to the number of entitlements (or the extent of entitlements) flowing from ownership.

· In glen v Glen the courts defied ownership with reference to its inherent nature as the most comprehensive real right a person can have to a thing. The point of departure is that a person can do with his or her thing as that person pleases.

· This apparent freedom is restricted however by the law and the rights of others. Consequently no owner ever has the unlimited right to exercises his or her entitlements in absolute freedom in their own discretion.

· The limitation can be categorized as follows: statutory limitations and neighbor law

· The nature and the extents of the limitation imposed on ownership in terms of the objective law are influenced by social, economic and political factors

· The limitations on ownership can be summarized as follows: limited real rights and personal rights

ENTITLEMENTS

· A legal subject who acquires a real right from a real relationship is usually entitled by the legal order to perform certain acts in connection with the thing.
· Entitlements therefore emanate from rights, on the basis of which a legal subject may perform certain acts in regards to the thing.

· Entitlement of ownership included:

· Use of the thing, the fruits, control, consume of destroy the thing, alienate the thing, burden the thing or vindicate the thing.
· Use- by making use of the entitlement to burden the thing an owner voluntarily limits the entitlement of use

· Fruits- an owner is entitled to the fruits, natural or civil, of the thing

· Control- an owner has the entitlement to physically control the thing

· Alienate- the owner is entitled to alienate the thing by means of sale or donation. Ownership can only be transferred to a third party by the owner or someone who has been authorized to do so. This is in accordance with the inviolability principle of ownership which derives from the roman- law maxim (nemo plus iuris alium transferre potest quam ipse haberet). Therefore where a non-owner sells the thing, the sale is valid but the seller cannot transfer ownership
· Burden- an owner is entitled to burden a thing by granting other people limited real rights to the thing

· Vindicate- because of the inviolability of ownership, an owner is entitled to claim their thing from anyone who is in control of the thing, simply by proving ownership
LIMITATIONS OF OWNERSHIP
· Limitations on ownership can be divided into two categories- limitations imposed by the law and limitations imposed the rights of other legal subjects
LIMITATIONS IMPOSED BY LAW

· Statutory limitations:
· Movables- firearms, motor vehicles, drugs ect.

· Immovable- land ect.

· Neighbour law:

· Nuisance, lateral and surface support, encroachments, surface water, party walls and fences, elimination of danger.

· Neighbour law deals with the limitations placed on owners in the exercise of their entitlements as owners, in the interests of neighbour’s.

· An owner must therefore exercise their entitlements as reasonably and the neighbour must endure such exercise in a reasonable way. A certain degree of tolerance is to be expected.

· Prinsloo v Shaw-  the standard to be taken into account must not be that of the perverse or finicking or over scrupulous person, but of the normal man of sound and liberal tastes and habits

· Nuisance
· In the narrow sense we deal with where a nuisance occurs where the neighbour’s right of personality or entitlement of use is infringed. This infringement does not necessarily result in damages. The remedies are a prohibitory interdict and or a claim for delictual compensation.
· In the broad sense nuisance results in damage to property and the remedies available are a prohibitory interdict and or a claim for delictual damages (Malherbe v Ceres municipality, Regal v African Superslate ) 

· Lateral and surface support
· Every owner of a piece of land is entitled to support from his or her neighbour’s land. An owner cannot make excavations that result in his neighbour’s land subsiding. This principle only applies to land in its natural state. Extensive building regulations regulate built up land. ( Gitjzen v Verrinder, Foentjies v Beukes)
· Encroachments
· When owners encroach their neighbour’s land, the rules regarding encroachment come into operation.

· Buildings- the owner can claim removal of the encroachment, the owner can claim ejectment from his land against payment of compensation for the encroachment of their property, the owner can claim that the encroacher should take transfer of the land encroached upon and pay compensation. Compensation is determined with reference to: all the costs of the transfer, the value of the land, a solatium for the trespass and involuntary deprivation of land.
· Trees
· branches- the neighbour can request the owner remove the branches

· roots- the neighbour may remove the roots encroaching of their land

· Surface water- the upper owner may not interfere with the natural flow of water in a manner prejudicial to the lower owner. 
· In a rural tenement the lower land owner can institute the action aquae pluviae arcendae  by means of which they can claim removal of any works causing such interference, as well as damages for damages sustained after close of pleadings. 
· In urban tenements that water should be diverted to the nearest street and only if that is not possible, it can be diverted onto the lower tenement provided all reasonable precautions have been taken to avoid damages to the lower tenement

· Owners if urban tenements can institute the actio negatoria de stillicidio vel flumine, in terms of which the lower owner denies that they are liable to receive drippings or a stream from the upper tenement

· Criteria to determine rural or urban tenement ( Redelinghuis v Bazzoni):

· The size of the land, the extent of the building development in the catchments and drainage area, the identifiability of the original topographical qualities of the land.

· Party walls and fences- each neighbour is part owner f that wall with a servitude of lateral support over the part of the wall which is on the other side. A party wall ma not be demolished without the other owners consent, subject, however to the exception that a wooden wall may be demolished and replaced by a brick wall. 
· Elimination of danger- an owner has a duty to remove or eliminate dangerous situations on his property
LIMITATIONS IMPOSED BY (SUBJECTIVE) RIGHTS OF OTHER LEGAL SUBJECTS
· Limited real rights- e.g. A personal servitude or limited real right of security (mortgage)

· Personal rights- is not as limiting as the operation of the limited real right. Do not operate against third parties in principle
ORIGINAL ACQUISITION OF OWNERSHIP
· Original methods are used when there is no co-operation from a predecessor in title 
· There is no transfer of ownership

· not limited to things belonging to no-one

· In the case of accession, prescription and expropriation the thing is actually owned by another, but no transfer of ownership takes place. Acquisition takes place regardless of the fact that the thing has been held by another

APPROPRIATION (OCCUPATION)
· Control- physical control is essential. The control need not be lawful. The person must obtain physical control with the intention.

· Thing which does not belong to anyone- res nullius animals regulated by the game theft act 105 of 1991 are not res nullius and cannot be acquired in ownership by means of appropriation
· Game as defined in the act means all game kept of held for commercial of hunting purposes, and includes meat, skin, carcass or any other portion of the carcass of that game.

· Products of the sea are open to acquisition by appropriation, in principle.
· Abandoned things, res derilictae,  are tings which the former owner has abandoned with the intention of ceasing to be their owner, such things are res nullius and may become the property f any person taking control of them ( reck v Mills)
· A lost thing is not a res nullius.

· Intention of becoming the owner
ACCESSION
· The movable accessory loses its independence and becomes part of the principal thing.

· T is often difficult to determine which of the prior independent things the principal thing is and which is the accessory thing. Weight, size, use and value are taken in to account to help determine. Land is ALWAYS the principal thing.

· Strictly speaking accession is not a mode of acquisition of ownership, but a process whereby the accessory item ceases to exist as an independent thing and the principal thing is increased or expanded by the merger.
· Regardless accession is treated as an original mode of acquiring ownership, since the acquisition occurs regardless of the co-operation of the former owner.

· Variety of forms: traditionally as natural, industrial or mixed, but preferably to divide between movable and immovable.
· ACCESSION OF IMMOVABLES TO IMMOVABLES
· A distinction is drawn between situation where the boundary of the land is a natural boundary which is formed by a water line of a river or the sea (  agri non limitatus )and those where the land has an artificially fixed boundary ( ager limitatus ), even though it is alongside water.

· Invisible accretion: (alluvio)
· Gradual and imperceptible addition- to distinguish from visible accretion

· Through the natural action of water- usually takes place where silt is washed down gradually as a result of flow of water.

· Property bounded by a river or sea- invisible accretion can only take place where the natural boundary of the property is a river or the sea

· Visible accretion: (avulsio)
· Sudden addition of land- if it takes place gradually we are dealing with alluvio
· Violent natural causes-  violent, yet natural dislodgement of land through heavy floods or landslides

· Dislodged elsewhere- the land is dislodged from one owners land to become attached to another’s land. The test to determine whether avulsio has taken place is to determine whether plants have taken root.
· Island arising in riverbed: ( insula nata in flumine)
· An island which is formed- similar to alluvio, similar principals apply.
· Acquisition by riparian owners- when an island arises in the river and the farms alongside the public river are agri non limitati, so that the public river forms the natural boundary of the farms, then the island is divided proportionally amongst the farmers as it is presumed in the case of agri non limitatus that the boundary of the farm extends to the middle of the river. On the other hand in the case of agri limitati, the farms which have artificial boundaries, the island is a res nullius, some however argue that it should belong to the state.
· Proportionate division- rights in a newly formed island are acquired by riparian owners in the basis of proximity of the island to the land on either side of the river.
· Dry riverbed (alveus derelictus)
· Sowing and planting:
· Growing things accede to the land- Roman- Dutch law principle that everything planted on the land became part of the land (omne quod implantatur solo cedit). The basis for this is that plants, in taking root, derive water and essential nourishments from the soil.
· Become the property of the owner of the land
· Building: (inaedifactio) 
· a distinction must be drawn between the different situations where the: 
· Owner of the movables, is also the owner of the land
· Annexor is the owner of the movables, but not the owner of the land
· Annexor is owner of the movables, but not the land and also does not  have any rights to the land
· Annexor is neither the owner of the movables, nor the land.
· Movables attached to immovables:
· Whether the movable has become permanently attached to the immovable? each case must depend on its own facts; but the elements to be considered are the nature of the particular article, the degree and manner of its annexation, and the intention of the person annexing it
· Three criteria applied by the courts: nature and purpose of the attached thing, manner and degree of attachment and intention of the person annexing it or the intention of the owner of the movable. 
· Nature and purpose of the attached thing- the nature must be such that it can indeed be attached permanently to the immovable thing and the purpose must be to benefit the immovable thing indefinitely. This test is limited in use.
· Manner ad degree of attachment- relates to the mode in which the movable thing is attached to the immovable thing. As long as a sufficient linking exists, it does not mater whether this has been bought about by the weight of the thing or by physical attachment
· two tests to determine whether the manner and degree of attachment are such that it constitutes a sufficient linking with the immovable thing: the manner in which the thing may be detached, and the state of the attached thing after attachment
· Intention of the person annexing it (Annexor) or the intention of the owner of the movable- intention determined as it was at the time of attachment. See cases
· Becoming property of owner of land:
· The landowner becomes owner of the increased principle thing, since the principle is that the accessory thing is drawn to the principle thing.
· What is the position of the owner of the attached accessory thing?
· Lessee- before termination of the lease the lessee has the right to remove improvements which can be dismantled without damages to the property (van wezel v van wezel’s trustee)
· Bona fide attacher- in roman and roman-Dutch law the owner’s ownership of the attached materials revived once the building had been demolished and they could then claim the materials back from the owner of the land by means of the rei vindication. The owner should be treated as a bono fide possessor or holder
· Mala fide attacher- the mala fide possessor loses his ownership of the materials and cannot claim them from the owner after demolition. they can however possibly claim on the ground of unjust enrichment, as if they were in the position of the mala fide possessor
· Estoppel- in the konstanz the court held that the owner of the movables may be estopped from relying on his ownership despite the fact that the movables remained movable in terms of the above criteria
· ACCESSION OF MOVABLES TO IMMOVABLES
· an original method of acquiring ownership in terms of which as accessory movable thing becomes attached to a principal movable in such a way that the single entity is formed and the ownership of the principal thing extends over the accessory thing which has lost its independence
· accessory movable combines with principal movable
· essential criteria for accession in this case are that: the accessory thing and the principal thing should be clearly distinguishable, the combination is difficult to separate, it should not amount to manufacture
· formation of single entity
· the question of the extent to which the annexure must be final or irreversible is relevant
MIXING OF SOLIDS OR MINGLING OF FLUIDS (COMMIXTIO/CONFUSIO)
· Things are mixed together- takes place only when the mixture is impossible or where it can only be separated with great difficulty. Where separation is possible each owner retains their ownership and can claim that portion of the mixture, which is in proportion to the value of that owners contribution back with the rei vindication  
· Belonging to different owners- where all movables that are mixed belong to one person, acquisition of ownership is not an issue
· Without the consent of owners- mixing must take place without the owners consent. If consent is given, then mixing does not take place and a co-ownership is created.
MANUFACTURING (SPECIFICATION-SPECIFICATIO)

· Unauthorized production- the production of the new thing must not be authorized by the owner of the material. 
· This can only apply if the manufacturer was under the impression that the materials belonged to them, and they produced the thing to benefit themselves.
· If the manufacturer was bona fide under the impression that the materials which they used where theirs or if the knew it belonged to someone else. The owner of the material can institute an enrichment action for the value of the material or a claim for damages in terms of the actio legis aquiliae
· If however the manufacturer acted mala fide then damages can be claimed with the actio legis aquiliae
· Completely new objects- restoration to its constituent parts should not be possible
· Acquisition of ownership of thing belonging to another- when a manufacturer of makes a new thing, the former owner loses ownership, the manufacturer is bound on the ground of unjust enrichment to compensate the owner of the material for its value, however if the new thing can be reduced to the material from which it was made, the new thing belongs to the owner of the material. If the manufacturer was bono fide they are entitled to compensation for labour.
ACQUISITION OF FRUITS
· Takes place when a person who is entitled to separate or gather the fruits, does so. Before separation the fruits are accessories of the principal thing and therefore the property of the owner of the principal thing. Upon separation the fruits become independent things.

· Fruits- hanging, separated, gathered and civil fruits

· Separation- the separation may be manipulated by human intervention or without.

· Acquisition of ownership- after separation but before they have been gathered the fruits remain the property of the owner of the principal thing. Lessees, usufructuaries and bono fide possessors become owners once the fruits have been gathered

TREASURE TROVE

· The treasure is not necessarily a res nullius, and the owner of the land becomes owner of half of or the whole treasure through the operation of law. Physical control not required.

· Every owner may search for treasure of his own land, and acquires ownership should he find any, however one may not search for treasure on another’s land without their permission , without the permission the owner of the land becomes the sole owner of any treasure found
EXPROPRIATION

· Section 25 of the constitution of the republic of South Africa 1996, empowers the state to expropriate “property” for public purposes against payment of compensation.
PRESCRITION
· Extinctive prescription is a process whereby both real rights and personal rights become unenforceable, again through lapse of time and provided that certain requirements are met.
· Acquisitive and extinctive prescription have- a condition acknowledged in law results from a condition that actually exists
· The legal position regarding acquisitive prescription is regulated mainly by legislation- prescription act 18 of 1943 and prescription act 68 of 1969 depending on date of completion. Completion after 1 December 1970, then act 68 of 1969 applies completion before 1 December 1970 then act 18 of 1943 will applies, as well as that part of the prescription period occurring before 1 December 1970 which was not completed before that date.
· Requirements: 
· Prescription act 18 0f 1943- section 2 (1),  possession of another person’s movable or immovable property continuously for 30 years, not by force (n ACCESSION OF IMMOVABLES TO IMMOVABLES
· nec vi), not secretly (nec clam) and not on sufferance (nec precario)
· Prescription act 48 of 1969- section 1, a person shall by prescription become the owner of a thing which he has possessed openly and as if he were the owner thereof for an uninterrupted period of 30 years or for a period which together with any periods for which such thing was so possessed by his predecessors in title, constitutes an uninterrupted period of 30 years
· Elements:

· Possession- physical and mental elements. the test applied is whether a reasonable person would infer from the circumstances that they held the property ad if they were the owner
· Openly- this requirement in the 1969 act corresponds with the requirements of not by force, not secretly and not on sufferance as stated in the 1943 prescription act.
· The nec vi requirement makes sense only where short prescription periods are concerned , since the owner might, within a brief period, be unable to take action against a person withholding his thing for him by means of violence. Where there is a prescription period it is unlikely that the owner would be unable to enforce his rights regarding his thing by availing himself of legal remedies. This requirement was omitted in the new act.
· No practical distinction between the old and new prescribed requirements.
· As if they were the owner- the aminus domini  as though they were the owner in their external conduct
· For an uninterrupted period of thirty years- period of predecessors in title added (Stephen v Lamsley), absolute continuity not required, disturbance of continuity- may be disturbed by interruption or suspension:
· Interruption: the period of prescription which has already run is terminated and the period of prescription must begin to run anew. 
· Interruptions occur in two forms: natural and judicial interruption
· Natural interruption- 
· at common law natural interruption occurs when the acquirer loses possession of the thing by relinquishing it voluntarily ; it could have been forcibly removed from him; the could have been prevented from further exercising control or the thing by an act of God or war time
· the 1943 act did not alter the common-law position in any way

· Section 2 of the 1969 act changed it in that prescription will not be interrupted by voluntary loss if possession is regained at any time by means of legal proceedings instituted within6 months of loss for the purpose of regaining possession, or if possession is lawfully regained in any other way within one year after loss.

· Judicial interruption-
· At common law the prescription is interrupted by the serving of any process. Any document by means of which legal proceedings have commenced. The process must clearly set out the claim of ownership and who the owner of the thing is; a mere claim for rent or compensation due to unlawful possession is insufficient.

· Section 4 of the 1969 act provides that the running of the prescription shall be interrupted by the service on the possessor of any process whereby any person claims ownership in that thing; any interruption in terms of subsection (1) shall lapse and the running of the prescription shall not be deemed to have been interrupted if the person claiming ownership does not successfully prosecute his claim or abandons the judgment or the judgment is set aside; if the prescription is interrupted as contemplated in subsection (1) a new prescription shall commence to run, if at all, only on the day on which the final judgment is given
· The serving process only temporarily interrupts the course of prescription and will lapse with retrospective effect if the judgment is unsuccessful.

· Suspension: is the temporary suspension of a prescription, the period does not lapse but the course is suspended and can recommence at a later date. Suspension takes place in favour of a number of persons who the law wants to protect by not allowing prescription to run against them- they may be incompetent to enforce their rights, ect. The underlying reason is the fact that these persons cannot assert their rights.

· Prescription does not run against persons who cannot institute action- contra non valentem agree non currit praescriptio 

· Minors, insane persons, married woman (marital power before 1993), persons absent from the country because of war or employees of the state, fideicommissaries.
· The 1943 act does not provide protection for the disadvantaged owner from acquisitive prescription running against them, consequently common-law is applicable to any period before 30 November 1970

· The 1969 act section 3 provides that where an impediment exists, and if it not for the impediment the prescription would have been completed before, or on, or within 3 years after the day on which the relevant impediment ceased to exist, the prescription period shall not be completed before the expiration of a three year period after the day
DERIVATIVE ACQUISITION OF OWNERSHIP
· Derivative methods of acquiring ownership occur with the co-operation of a predecessor in title.

· The right which is transferred is derived from the former owner. This implies that he predecessor in title should himself have been the owner and entitled to transfer the ownership

· No one may transfer more rights than he has himself (  nemo plus iuris in alium transferre potest quam ipse haberet)
· The right is transferred with the advantages and disadvantages attached to that right.

· Transfer of movables takes place by means of delivery and immovables by means of registration in the deeds office.

· Elements:
1. Things to which the real right relates must be a thing in the legal sphere or commerce
2. the parties should be in the position to pass and acquire ownership
3. the transferor must be the owner or be authorized by the owner- refers to the inviolability of ownership
4. the parties should have the intention to pass and receive ownership- delivery and intention, transfer of ownership only passes on delivery, the intention is referred to as the real agreement
5. there should be a legal ground or iusta causa for the transfer of ownership

· Casual system of transfer: the transfer of a real right dependant on a valid underlying contract, where there is a link between the validity and the reason for the transfer and its effectiveness, this system presupposes a valid underlying agreement without which no transfer of ownership can take place.
· abstract system of transfer: the transfer of ownership is concerned with the intention of the parties to transfer and receive ownership, regardless of whether such intention is supported by a valid underlying agreement, it is of no consequence whether the underlying agreement is valid or invalid apart form physical handing over all that is required is the real agreement (causa) for ownership to be passes, as long as this agreement is valid. Applicable to both movables and immovables
· practical consequences: in the abstract system ownership is only transferred if there is serious intention, if the agreement subsequently turns out to be defective the thing may only be reclaimed with a personal action from the person to whom it was transferred and not third parties. In the casual system ownership is not transferred without a valid reason, this means the owner retains ownership and can reclaim the thing with a real action against anyone who possesses the thing
6. Cash or credit required- in a cash transaction, ownership does not pass until the cash price has been paid, in a credit sale it depends on the transferor’s intention. If the transferor intended ownership to pass, it will pass on transfer of the control of the thing, if they did not intend to transfer ownership, but rather reserve ownership until the last payment is made, ownership will pass on the last installment and not control of the thing,
7. Method of transfer- since it is the transfer of a real right the publicity requirement must be fulfilled.

· Delivery: 
· distinguish between actual delivery and constructive or fictitious delivery

· actual delivery traditio vera - the transfer gives the thing from his hand to the hand of the transferee with the intention of transferring ownership ( groenewald v van der Merwe) the handing over can at the same time be proof of the intention of the transferor and transferee to transfer ownership, to accept it

· constructive or fictitious delivery traditio ficta- the transferee is placed in a position to exercise physical control or already in physical control or in a position where someone else exercises physical control on his behalf
· transferee is placed in a position to exercise physical control
· symbolic delivery- things which cannot be physically handed over, owing to their nature or size, are handed over symbolically in the sense that a token or symbol of the thing is delivered
· Delivery with the long hand- here the transfer of the thing is nor possible because of its size or weight. The transferee id placed in a position enabling him to exercise physical control, it is not sufficient to merely point out the thing, the transferee must be placed in a position to take control of the thing to the exclusion of everyone else
· Bills of landing- closely related to symbolic delivery, the bill of landing is the basic document in the so called cost, insurance and freight contracts in respect of goods shipment. Separate from symbolic delivery in that the bill of landing is a separately recognized means of transferring ownership
· Transferee is already in physical control by virtue of some other legal relationship

· Delivery with the short hand- no transfer of physical control takes place, since the transferee is already in control of the thing, although not as owner. There should be a clear indication of the intention requirement.
· Someone else exercises physical control on behalf of the transferee

· Constitutum possessorium- the transferee retains physical control of the thing in which he has agreed to transfer ownership to the transferee; it is only the intention towards the things that changes. There can be no Constitutum possessorium unless the facts support a legal relationship on the basis of which the transferor continues to hold the thing 
· Attornment- relevant where an owner wishes to transfer ownership in a thing where he is no longer in control of the thing. 2 requirements: a tripartite agreement and the holder should exercise physical control of the thing at the moment of the transfer from the transferor to transferee
· Registration:

· No act of registration regarding land can be effected without the lodging of the existing title deed at the deeds registrar, under which the property concerned is held. Registration is regulated by the deed registration act 47 of 1937 and takes place at the deed registry
· Transfer procedure- an owner can only transfer land by means of a deed of transfer which is prepared by a conveyancer in the form prescribed by law or by regulation and must be executed in the presence of the registrar by the owner of the land described therein, or by a conveyancer authorized by power of attorney to act on behalf of the owner and must be attested by the registrar. Ownership of the land passes to the new owner as soon as the registrar of deeds affixes their signature to the deed. A number is then awarded to the deed of transfer, which becomes the new title deed of the land described in it.
· System of transfer of ownership- it is a requirement that the transferor should have the intention of transferring ownership to the transferee and that the transferee should have the intention of acquiring ownership, these concurring intentions are seen as the iusta causa. The registered owner of the land can prove his ownership by producing his registered deed of transfer.
· Positive and negative systems of ownership- exceptions to which the title deed of land may not reflect the correct legal standing: entering into a marriage in community of property, in the case of expropriation, prescription and mistakes
· south Africa has a positive system largely, although mistakes can occur
PROTECTION OF OWNERSHIP
	REMEDY
	WHAT CAN BE CLAIMED?
	WHO CAN CLAIM?
	AGAINST WHOM CAN THE ACTION BE INSTITUTED?
	WHAT MUST BE PROVED?

	rei vindicatio
	thing
	owner
	any person in control
	ownership, the thing exists and is identifiable and that the defendant is in control when the action is instituted


	interdict
	order to direct/prohibit
	owner or lawful holder
	violator
	clear right; unlawful and continuing infringement of right or reasonable expectation of unlawful infringement in future; no other effective remedy


	declaratory order
	order for setting out the rights and duties of parties to dispute
	owner or possessor /holder
	opponent in dispute
	existing/future right/interest; real dispute about right/interest; requirements for rights/interest relied on

	actio negatoria
	prohibition of exercising entitlements of servitude holder/exceeding of rights of servitude holder
	owner
	violator
	ownership; physical infringement of entitlements of ownership

	conducito furtiva
	stolen thing or highest value of thing since theft
	owner or person with lawful interest
	thief or thief's heirs
	ownership/retention of lawful interest from date of theft to date of institution of action or until destruction of thing; theft/removal with the deceitful intent by defendant; if action is not instituted against thief/deceitful remover, that defendant is an heir of the former

	actio legis aquiliae
	Damages
	owner or bona fide possessor/holder
	person who caused damage
	act against the law( unlawful conduct); culpability (intent/ negligence) or defendant; proprietary right/interest in thing; patrimonial loss; casual connection between patrimonial loss and conduct of the defendant

	actio ad exhibendum
	market value of thing at time of alienation/ destruction
	owner
	former owner who mala fide alienated or destroyed thing
	intentional alienation/destruction; mala fide conduct ( with knowledge); loss


· property-law remedies- rei vindicatio, actio negatoria, interdict and a declaratory order
· delictual remedies- conducito furtiva, actio ad exhibendum and the aquilian action (delictual claim for damages)
· Enrichment- an owner cam claim on the ground of undue enrichment where a bona fide possessor benefited from the thing which he had under his control. The claim would depend on whether the possessor acquired the thing for value or without giving value. Where the possessor gave no value for the thing, the owner can use the conductio sine causa to claim compensation
· Estoppel- requirements: representation, fault, detriment and casual connection 
TERMINATION OF OWENRSHIP
· Termination by death of the owner, the destruction of the thing and termination of the legal relationship by means of either transfer of ownership, loss of physical control or by operation of the law
· Death of owner- the heir acquires a vested right, a personal right, against the executor to demand delivery or transfer of the inheritance

· Loss of physical control- res nullius either res derelicta ( abandonment) or res deperdita (lost) 

· Operation of law- accession, acquisitive prescription, attachment and sale in execution, confiscation by the state, expropriation, forfeiture, insolvency, manufacture and others.
CO-OWNERSHIP

· Ownership is divided not the thing itself. Two forms of co-ownership: free and bound
· In free co-ownership the co-ownership is the only relationship between the co-owners

· In bound co-ownership exists where there is an underlying legal relationship between the co-owners which determines the basis of their co-ownership

· Rights and duties regarding the whole thing:
· Alienation or burdening- all the co-owners must consent and cooperate in fulfilling the required formalities

· Use- every co-owner is entitled to use the thing reasonably and in proportion to their undivided share in the thing

· Profit, income and fruits- entitled to share in proportion to their share in the thing

· Maintenance and expenses- the co-owners must contribute to the maintenance of the thing in proportion to their share; this is only in regard to necessary expenses for the preservation of the property.

· Rights and duties regarding the undivided share of the thing:
· Every free co-owner can make completely independent arrangements with regard to his undivided share in the ownership of the thing. In the case of bound co-ownership this entitlement is restricted by terms of the underlying legal relationship

· A free co-owner cannot use the thing as though they were the sole owner. The profit which a free co-owner makes out of reasonable use, which is in proportion to his undivided share in the thing, may be retained

· Rights and duties regarding the use of the thing:
· A co-owner cannot unilaterally appropriate for himself a portion of the thing without the cooperative of the other co-owners

· Division of the thing:
· Agreement to divide without termination of co-ownership- free co-owners may agree to divide the thing physically among them; they may do this in proportion to their undivided shares in the thing or in any other proportion. One all the co-owners have agreed any co-owner may demand that such an agreement is carried out. Such an agreement to divide in no way terminates the co-ownership in respect of the entire thing since the agreement as to the division is only binding on the parties to it

· Agreement to partition and termination of co-ownership- co-ownership in respect of land will only be terminated when partition transfers are registered. A partition transfer is based on an agreement to terminate co-ownership and subdivide the land
· Interdict- a co-owner can use an interdict to prohibit another co-owner from making unreasonable use of the property

· Subdivision- if the co-owners fail to reach an agreement concerning the subdivision of the land, they may then approach the court. A co-owner may claim division in terms of the actio communi dividundo. The applicant must show that they have already tried to obtain a division by means of agreement. The courts usually divide the thing is relation to their portion, if that isn’t possible that the court grants ownership to one co-owner upon payment of compensation to the other co-owners, or the court can order the thing to be sold and the proceeds divided. Damages, or profit from unreasonable use can also be claimed.

POSSESSION AND HOLDERSHIP: NATURE THERE OF
· Possession in the broad sense includes possession in the narrow sense( unlawful possession)and holdership
· Possession in the broad sense can be described as a real relationship between a legal subject and a thing, characterized by two elements namely the physical and mental element.

· Depending on the mental element this real relationship is described as possession (always unlawful) or holdership (lawful or unlawful)

· Physical control with the intention of the owner is possession

· Physical control with the intention to derive a benefit is holdership

· Physical control- it is necessary is establishing the existence of physical control to consider the circumstance, the nature of the thing, the nature of the relationship, established customs prevailing in the particular context where similar relationships are concerned, and other similar considerations. The following principles have emerged:
1. The term physical control can be construed quite literally, as it is a factual situation, which is judged on the basis of physical criteria.  Shotlz, Nienber
2. Since physical control is not always possible it is necessary to apply physical control in the broader sense in certain circumstances. Although the person is not in direct physical control of the thing they may take up control at any time.

3. The requirements for physical control is more strictly applied where the acquisition of physical control is concerned than in the case of the continued existence or retention of control

4. Physical control need not be exercised personally but nay be exercised by one person for and on behalf of another. It is important to distinguish between the two

5. Physical control does not necessarily imply that control of the thing must be maintained continuously. An important criterion is whether the controller can regain physical control at any time. The nature of the object under control and the circumstances play a role in determining if there is sufficient continuous control.
6. Where actual physical control is required in order to establish control, such control need not be comprehensive. Te cardinal question is whether the control of specific parts pf the whole justifies the conclusion that the other parts fall within the sphere of the controllers activities 
7. The degree of actual control required for physical control is generally greater for movables than immovables, simply because it is more difficult to maintain comprehensive physical control with an immovable thing.
· Mental element-is a factual matter.

· In the absence of intention, no legal relationship can be said to exist between the legal subject and the thing
· The intention must be firmly established before the legal relationship can be determined. The following requirements are relevant:

· The legal subject must be capable of forming a legally recognized intention

· The legal subject must be aware of the particular relationship between himself and the thing, in order for him to be able to form a specific intention with regard to it

· The legal subject must form and maintain a specific intention wit regard to his control over the ting. It may be said that he should direct his will at the control of the thing.

· The intention of the owner is the intention to derive a benefit

· Intention of owner- means that the legal subject exercises control over a thing with the intention or disposition which would normally be found in the owner of a thing

· The ownership intention entails tat the person controlling the ting regards himself as its owner, and his conduct signifies to the world that he as assumed ownership. This intention may be found amongst three groups of people:
· Owners- the owners intention regarding his control is irrelevant as far as the law of tings is concerned since the consequences of ownership that are legally ascribed to the owner are based not on his subjective intention, but on the recognition of his ownership according to the law

· Bona fide possessors- the person is unaware of the fact that they do not meet all the requirements for ownership, or they have accidentally appropriated another’s property, unaware that it is not their own. Although the bona fide possessor’s control of the ting is unlawful, it still has certain legal consequences, and is therefore significant for the law of things.

· Mala fide- although this relationship is unlawfully, it nevertheless has legal consequences. Excludes the recognition of another person’s ownership
· Intention to derive a benefit- the person who controls the thing with the intention to derive a benefit does not regard themselves as the owner of the thing, but simply intends o retain control of the thing, and to keep controlling it to their advantage. The recognition of ownership is usually based on that permission or on the legal basis for control. This intention is found among 2 groups:
· Lawful holders- they exercise control while recognizing and respecting the owners ownership

· Unlawful holders-

· Possession- fact or right?
· The factual situation of physical control with the necessary intention (possession as a fact) never gave rise to an action and therefore possession was not a right. In modern law, however, physical control is protected to such an extent that even Mala fide possessors enjoy a strong measure of protection in terms of the spoliation remedy. The real relationships of possessors are protected although they do not have a right to the thing.

· Ius possessionis and ius possidendi
· Right to possession and the right to possess.

· Ius possessionis- the law recognizes this real relationship and therefore attaches certain consequences to the factual situation. The right of possession entails that the real relationship may not be disturbed unlawfully

· Ius possidendi- a buyer of a thing has the right to possess before delivery has taken place and, once it has taken place, they have the right of possession.

· Possession and presumption of ownership
· As long as a person is in control of a thing, that person has the right of possession

· If a third party wishes to claim the thing from the person in control, the third party must prove a right to possess it. The onus of proving a better title is on the person wishing to enforce it.

· There is a rebuttable presumption of law that the person in control of a thing is also the owner of it, unless there is an admission by the controller of the other party’s title as owner

· rei vindicatio 
POSSESSION AND HOLDERSHIP: PROTECTION AND TERMINATION
Remedies 
· Declaratory order
· Interdict- This is a summary court order ordering or prohibiting a specific act, in order to prevent the prejudice from continuing or occurring.
· Spoliation remedy
· Requirements: the applicant must have enjoyed peaceful and undisturbed control of the thing and the respondent must have disturbed the applicants control in an unlawful manner. 
· The remedy is used to restore an existing relationship of physical control summarily, without any investigation into the merits of the parties claim to the thing
· Purpose is to prevent persons from taking the law into their own hands by resorting to self-help
· An act of spoliation is always regarded as unlawful
· The order focuses not so much on the parties’ rights to the thing, but on the factual existence of control and on the protection of such control against self-help.
· It is not the applicants right to the thing which is foremost, but the fact that the respondent unlawfully took the law into their own hands
· To deprive someone of control may be lawful if there is a valid and enforceable legal ground for such an act
· Valid defenses against a spoliation remedy: the applicant did not have peaceful and undisturbed control at the time of spoliation, the respondent did not disturb the applicants control, the disturbance was not unlawful, the applicant waited to long in making his application( longer than a year), it is impossible to restore control
· Possessory action- the purpose is to claim the thing or its value from anyone with a weaker right to control the thing.
· Conduction furtiva
· Acquilian action- the owner, bona fide possessor or lawful holder ma use this action.
· Enrichment action- restricted to the claim of a non-owner (possessor or holder) for compensation for improvements made to a thing owned by another. De Vos definitions of possession and holdership:
· Possession is a narrow category of physical control which is exercised by a non-owner with the intention of being the owner of the thing
· Holdership is a broad category of physical control, exercised by persons who know that they are not the owners of the thing in question, and who do not intend or pretend to be the owners. They control the thing for their own benefit, but recognize that the owner has the ultimate right over it
· De Vos’s classification is based on the fact that a claim for reimbursement for improvements implies distinctive consequences for the various categories of persons
LIMITED REAL RIGHTS
· Ownership is a real right with regards to one’s own thing, while a limited real right is real right with regards to a thing belonging to another person

· Ownership is unlimited, limited real rights are limited.

· Types: servitudes, restrictive conditions and real security rights, mineral rights and the rights of lessees
SERVITUDES
· The limited real right is established only after it ahs vested in the prescribed way ( by registration)
· Until registration, the future servitude holder merely has a personal right

Differences between land and personal servitudes
1. land servitudes are created in favour of a piece of land, while personal servitudes are created in favour of someone in their personal capacity
2. land servitudes last indefinitely while personal servitudes can only be granted for a specific period or for the holders lifetime, or if not specified in the case of a legal person 100 years 
3. land servitudes can be established over immovable things only; personal servitudes may be established over both movables and immovables
4. Land servitudes are alienated together with land, while personal servitudes are inseparably attached to the holder’s person and are in no way transferable.
Common characteristics between lad and persona servitudes
1. both are limited real rights

2. the maxim that no one can establish a servitude over his own thing applies to both

3. the maxim that a servitude cannot be established over another servitude applies to both

Land (praedial) servitudes

Requirements for validity:
1. There must be at least 2 properties, a dominant and servient tenement, belonging to different owners.

2. Benefit. A land servitude must enhance the use and enjoyment of the dominant servitude. It must be to the use and benefit of the dominant tenement, and not serve merely to satisfy the owner’s whims and fancies.

3. Proximity. The tenements must be situated, in relation to each other, in such a way that the effective exercise of the servitude to the benefit of the dominant tenement is possible

4. Permanency. The servitude must have a degree of permanency. The servient tenement must b able to satisfy the needs of the dominant tenement of a continual basis.

5. Passivity. A servitude cannot place a duty on the owner of the servient tenement to perform a positive act. It can only require that they endures a particular activity or that they refrain from a particular activity

6. Indivisibility. A land servitude relates to the entire dominant tenement, and burdens the whole of the servient tenement. The divisibility of the servitude must be distinguished from the physical subdivision of the land to which the servitude applies. The servitude remains vested in each of the subdivisions of the original dominant tenement, in so far as the subdivision benefits thereby, and provided that the burden on the servient tenement is not increased. Those subdivisions which are not crossed by the right of way are exempted from the servitude in the case of subdivision.
Classification

· Land servitudes are divided into rural and urban servitudes

· Both rural and urban servitudes are usually positive; they create entitlements to perform an act on the servient tenement
· In the case of urban servitudes certain negative servitudes can also occur. In these cases the holder acquires entitlements to prohibit the performance of certain activities on the servient tenement

· Rural servitudes: 
· Right of way
· Iter -right to walk or ride on horseback on another’s land 
· Actus- the right to herd livestock or to travel in a light vehicle over the servient tenement

· Via- the right to use all forms of transport over the servient tenement
· Via necessitates- the owner of a piece of land without access to a public road can obtain a right of way over another’s land, so as to gain access. Acquired by wither agreement or court order. Must follow the shortest route and cause the owner of the servient tenement the least possible inconvenience. Guidelines for a successful application for permanent right of way: the particulars of the claim must allege the particular necessity, the nature of the way of necessity must be stated, the nature of the terrain over the way of necessity will run must be determined, a particular route must e determined as being the most suitable, the width of the road must be stated, an amount of compensation should be offered, which must be reasonable, taking into account factors such as the advantage gained by the applicant.

· Right to water
· Aquaehaustus- the right to draw water , including the right of access to the source
· Aquaeductus- the right to lead water, including the right of maintenance

· Percoris ad quam appulsus- the right to water livestock, including the right to heard livestock to the water source.

· Right to grazing
· Outspan- confer the right to unharness animals and let them rest, graze and drink

· Urban servitudes:
· Light and view- sevitus luminis immitendi ( a servitude of letting light it) servitus altius non tollendi ( not building higher)

· Rain and drainage
· walls and structure- sevitus oneris ferendi  ( owner of the servient tenement is obliged to support a buttress

Personal servitude

Usufruct
· is the most common personal servitude and is often reserved in wills
· The servient thing may be either movable or immovable. It may be a singular thing or a collection of things, but it may not be consumable.
· The usufructuary is entitled to control, use and enjoy the servitude thing. They may also enjoy the fruits, both natural and civil.
· The usufructuary becomes the owner of the fruits when they are gathered.
· A usufruct cannot be alienated, nor can the usufructuary alienate the servient thing. They may however let, alienate, pledge or mortgage their entitlement to use the object of the usufruct.
· The entitlement acquired this way is not a limited real right against the owner, but a personal right against the usufructuary who retains the limited real right against the owner 
· The usufructuary is obliged to use the servient thing in a reasonable manner for the purpose for which it was intended.
· They should have the attitude of a reasonable man and restore the thing to the owner in the condition that is was when they took control of the thing.
· They may not exhaust or destroy the thing or allow it to lose value or change in character
· They develop or exploit the thing in a new way only if this is reasonable and sensible in the circumstances
· The usufructuary is obliged to give security for restoration of the thing in the condition that it was when they took control. The usufructuary need not give security where parents have left their property to their children under a will, receiving the usufruct for themselves; an owner, alienating his property reserves a usufruct for himself; the usufructuary has been explicitly exempted from giving security; the state is the usufructuary
· The usufructuary is responsible for expenses involved in the ordinary maintenance of the thing in the condition in which they received it. The usufructuary is not held responsible for normal wear and tear or for improvements where the thing is destroyed through no fault of his own
· Ordinary taxes o the servient thin and paid by the usufructuary, but not premiums for fire insurance or interest on a bond taken out y the owner. The usufructuary would only be responsible for these expenses f they assumed responsibility for them.
Use

· Is a less comprehensive personal servitude than a usufruct

· It is a personal servitude conferring on the holder a limited real right to use the property of another for his own needs and those of their household, provided the character of the thing is preserved.

· The user cannot alienate the property or his right to it

Dwelling

· Is a personal servitude conferring a limited real right on the holder to occupy another’s house with retention of the character of the thing.

· They may not alienate the property, they may let the house but do not have the right to use the fruits of the land for their own daily needs

Establishment and termination of servitudes

· Acquisition and conferment
· Servitudes may be acquired by: agreement, legislation, court order or prescription.
· Only an owner may grant a servitude over his property

· All co-owners must cooperate, and the bondholder must consent to the granting of the servitude

· An agreement or a testamentary bequest will not establish servitude, but merely a personal right to have the servitude registered.

· A negative servitude cannot be acquired by prescription just because the owner of the land has not exercised all of their entitlements of ownership.

· Establishment (vesting)
· Vesting takes place, in the case of movables, when they are delivered and by registration for immovables. The only exceptions are the establishment of a servitude by prescription, legislation or court order.
· A servitude over immovable things is established on registration of a: reservation in a grant by state, reservation by a transferor in a deed of transfer, notarial deed.

· The registration of a servitude which is established by statute, prescription or a court order serves merely as a correction of the deeds registry records

· Doctrine of notice
· The limited real right is only created upon registration

· Someone who acquires ownership of the servient tenement, knowing that there is an unregistered servitude agreement in respect of that land, is bound to respect the existence of the servitude agreement. In terms of the doctrine of notice such new owner who has knowledge of the servitude agreement may be bound to register the servitude

· Someone who acquires the land without paying for it or at a judicial auction is bound to respect the servitude agreement even if that person does not know of the servitude agreement.

· Termination
· Upon the expiry of the period for which it was established, or the fulfillment of a resolutive condition and, specifically in the case of a personal servitude, by the death of the holder or the end of a 100 years if no period was fixed

· By agreement

· By expropriation

· By renunciation

· By merger

· By the impossibility of exercising the right as a consequence of a permanent change in the condition of the dominant or servient tenement.

Relationship between servitude holder and owner or burdened thing
· The rights of the servitude holder enjoy precedence over those of the owner

· They are entitled to perform all the acts that are necessary for the due exercise of the servitude

· The owner of the servient tenement is entitled to exercise their rights as an owner as long as these do not conflict with the servitude holder’s rights.

Remedies

· A mandatory interdict to prohibit any  further disturbance of his rights

· The servitude holder can also institute the Acquilian action for recovery of damages

· If someone should claim servitude rights disputed by the owner, the owner may apply to the court for a declaratory order together with a mandatory or prohibitory interdict.

Public servitudes
· Cannot be acquire through prescription and it does not lapse though non-use. It is therefore questionable whether it can really be classified as servitude at all.
RESTRICTIVE CONDITIONS
· As a group not classified as limited real rights, but some can be
· Remedies- interdict or an Acquilian (delictual)claim for damages
· Conditions of title may be removed or modified by court order or in terms of certain statutes

REAL SECURITY RIGHTS

· Are limited real rights over another person’s thing

· Secure performance by a security granter that the debtor will perform his obligation towards the security holder

· Two forms- personal and real security.

· In the case of real security rights the person accepting security obtains a limited real right over a thing as security for the fulfillment of an obligation. If the principal debtor does not fulfill the obligation, the creditor can use the security object to satisfy the debt
· Debtor- principal debt- creditor- limited real right- thing- debtor

· Conventional real security is based on agreement and tacit mortgage arising by operation of law

· Security transactions: 1. loan contract 2. Security contract 3. constitution of real security right: delivery/ registration/ security cession ( pledge, fiduciary security cession)

· All are accessory in nature. Security rights cannot exist if there is no principal debt, when the principal debt is discharged the security right is extinguished by operation of law

· Any movable or immovable thing that is part of the commercial world can be the object of a real security right. It can also be an incorporeal thing, like a personal right or servitude.

· Indivisible unless there is an agreement to the contrary
PLEDGE

· A principal debt, a pledge agreement (security agreement) and delivery are required to constitute a pledge.
· Is an agreement creating an obligation

· The pledgee does not acquire a real right to the thing until delivery has taken place. He merely acquires a personal right, by virtue of the pledge agreement, to compel the pledgor to deliver the thing. Usually accepted that only movable, corporeal things can be given in pledge

· Constitutum possessorium- is a form of constructive delivery where the pledgor remains in control of the thing and exercise’s control on the pledgee’s behalf. Not acceptable to the courts as it leaves ample opportunity for fraud.

· It’s not possible for more than one pledge to exist over the same thing.

Clauses in pledge agreement

· Clause for summary execution (execution without court order)
· The pledgor and pledgee may agree that is case of default payment the pledgee may sell the thing without an execution order form the court

· The pledgor may seek the protection of the court if they were prejudiced by the sale

· After the debt has been satisfied the pledgor is entitled to the balance of the proceeds, can be claimed by the action upon pledge of the pledgor who has discharged his debt

· Valid

· Clause that the pledgee may keep the thing if pledgor fails to pay- invalid

· Clause that the pledgee may buy the thing at a specific price
· Valid but application restricted
· Clause that debt may not be redeemed-invalid

· Pactum antichresis​ the parties; may agree that the pledgee may use the fruits of the thing

Rights and duties of parties

Pledgee

· Acquires a limited real rights to the pledged article

· Enables them to keep the thing in their control until the pledgor/debtor pays their debt

· In the case of involuntary loss of control the pledgee may claim it by means pf the real actio quasi Serviana  from whoever is in control of the thing

· As a lawful holder the pledgee may also use the spoliation remedy to recover control of the ledge thing from the person who unlawfully removed control from the pledgee.

· If the pledgee voluntarily loses control, the principle that movables cannot be followed up in the hands of a bona fide third parties in the case of a hypothec (pledge) applies. In this instance the pledgee cannot claim the thing and also loses their limited real right as a pledgee

· If the pledgor is unable to satisfy the debt, the pledgee may apply for a execution order from the court, the pledgee must pay the pledgor the surplus once the debt has been settled.
· If the pledgor is declared insolvent the, the pledgee enjoys preference by virtue of their pledge

· The pledge applies not only to the thing itself, but also its fruits and offspring.

· The pledgee may recover any expenses incurred in the maintenance of the thing by means of the actio pigneraticia contraria
· Obliged to take care of the thing as a reasonable man would do. The pledgee is liable to the pledgor for any damages to the thing caused by his fault, but not for damages caused by chance

Pledgor

· If the pledgee should use the pledged article in a way that is contrary to the pledge agreement, the pledgor may require security that they will refrain from doing so

· The pledgor is obliged to refund the pledgee for any necessary expenses incurred with regard to maintenance of the thing.

· The pledgor may claim back his thing once the pledge has been extinguished by means of a personal action, actio pigneraticia directa, form the pledgee or with the rei vindicatio from whoever has it

Extinction of pledge by:

· Discharge of debt, destruction of pledged article, effuxion of time where the pledge was subject to a condition or time clause, the pledgee’s renunciation of the pledge, novation of the principal debt, merger where the pledgee becomes the owner of the thing, extinction of the pledgor’s title, prescription, voluntary loss of control, court order, sale in execution
SECURITY BY MEANS OF CLAIMS

· Granted in three ways: by pledge, a fiduciary security cession and a notarial bond of claims
· Personal rights are assets in a person’s estate, and can therefore by sold and transferred by means of cession( transfer agreement)
· A personal right as an asset in person’s estate can also be used to secure payment of a debt.

· A personal right as in incorporeal thing can sometimes be the object of a real right

Pledge

· All the principles that apply to the pledge of a corporeal thing cannot apply to the pledge of claim, as t is incorporeal
· The nature and effect of a pledge, the constitution of the pledge and the rights of pledgee and pledgor deserve special attention with regards to a ledge of claim
· The basic principles of the law of pledge such as publicity, specificity and the fact that a pledge is of an accessory nature should be adhered to
Fiduciary security cessions
· Takes place where a cedent (creditor) transfers his personal right against a debtor to his creditor (cessionary) as security of payment of the principal debt
· Because it is not an outright transfer of the right and merely for security purposes the effect of a full transfer of the right must be limited.
· The limitation takes place in terms of a fiduciary agreement( called such because of the trust which the cedent/principal debtor places in the cessionary underlies the relationship.

· The cedent agrees in the agreement with the cessionary that the personal right is transferred for security purposes only. Consequently the cessionary may not enforce the personal right that has been ceded to him until the cedent debt to the cessionary falls due and the cedent is unable to pay

· The cessionary may not transfer the right ceded to him to another person and must cede the personal right back to the cedent after the debt has been paid.

· Creditors and debtors favour fiduciary security cessions because of the fact that the cessionary normally does not wish to give notice of the cession to the cedent’s debtors, but merely to hold the cession as covering security. The cedent prefers this form of security as it does not affect the day-to-day running of his business affairs and because his financial arrangements are not made public. Cessionaries are also satisfied with this form of security as their interests are well protected

· Nature of fiduciary security cessions
· A fiduciary security cession is in all respects the same as an ordinary cession, coupled with the fiduciary agreement
Notarial bonds of claims (incorporeal movable things)

· The security by means of movable property act 57 of1993- only makes provision for the registration of a notarial bond over specified corporeal movables, this act excludes incorporeal movables from the operation of the act. This act does not affect the general position of the general notarial bondholder of incorporeal movable things.
· a general notarial bondholder of incorporeal movable thing is in a stronger position than a special notarial bondholder of incorporeal things, who cannot rely on S102 of the insolvency act and is as a non-preferent creditor liable to contribute to the costs  terms of S106
MORTGAGE
· Mortgages in the generic sense(as hypothecs) can  be divided into 2 groups- conventional or express mortgages ( by means of agreement) and tacit mortgages.
· In an arrow sense mortgage refers to the situation where the creditor is not in control of the object of security. 

· An express mortgage is established by a mortgage agreement and registration. Due to the accessory nature of real security rights, there must be a principal debt. Both movables and immovables may be burdened by such a mortgage

Kinds of express mortgages

Notarial bond

· Before 1993- the notarial bonds (Natal) act 18 of 1932
· A special notarial bond burdens specified movable things, whereas a general notarial bond burdens all the movable things of the mortgagor in general
· In terms of common-law a special notarial bond is a bond specially hypothecating movable things, corporeal and incorporeal. This bond does not enjoy priority over a general notarial bond. Priority is determined with reference to the date of registration.
· This bond does not create a real right of security over such movables in favour of the bondholder. If a valid and enforceable perfection clause is included in the bond the bondholder can acquire a limited real right of pledge on obtaining control over the bonded articles
· Generally accepted in terms of common-law that the special bondholder obtained a preference over the unsecured creditors over such of the bonded articles as are in control of the debtor at the date of his sequestration.
· This belief was shattered. The court held that section 102 of the insolvency act affords preference only to the general notarial bondholder and that the special notarial bondholder enjoys no preference and ranks equally with the concurrent creditors.
· A general bondholder- 
TACIT MORTGAGES (HYPOTHECS)
· May be constituted over movable or immoveable things.
· They are not  created by agreement and registration, but by operation of law, independently of the creditors and the debtors will.

· They may be is respect of specific things, whether movable or immovable, or even the debtors whole estate.

· S2 (1) of the security by means of movable property act 57 of 1993 provides the tacit hypothec of the lessor does not extend over movable things which are the objects of notarial bonds or which are objects of installment sale transactions

· Tacit mortgages are classified as tacit hypothecs, rights of retention or liens, tacit mortgages in terms of the statutory restraints against alienation of immovables and judicial mortgages.

Tacit hypothecs

· Landlord- to secure arrear rent a landlord has a tacit hypothec other all the movables which are brought onto the premises by the tenant. Anything belonging to third parties which brought onto the property by the tenant is also subject to the landlords tacit hypothec if the third parties know where the property is and intend the tenant to have the use of it, on the rented premises for an indefinite period. If the third parties wish to avoid this they must notify the landlord that the tenant has their property on the premises and that they do not wish this property to be subject to the landlords tacit hypothec
· The landlords tacit hypothec comes into operation as soon as the rent is owing
· In order to render his tacit hypothec effective it is necessary for the landlord to have the movables bought onto the leased property attached while they are still on the premises or while they are in the process of being removed form the rented premises, but have not yet reached their new destination. Known as the doctrine of quick pursuit- insolvency act 24 of 1936
· Credit grantor-  in terms of a credit agreement which reserves ownership the seller retains ownership of the property until the last installment has been paid. The ownership of the credit grantor changes to a limited real right in the event of the credit grantee’s insolvency. Therefore becomes a secured preferent creditor of the insolvent estate.
Liens ( rights of retention)
· If the holder of the lien was in control and was deprived of his control unlawfully or against his will, upon application to the court control will be restored to him
· Liens may apply to both movables and immovables.

· The expenses one might incur in respect of another thing are divided into three categories: essential expenses, useful expenses and luxurious expenses.

· One the principle that no one may be unjustly enriched at another’s expense, someone who incurs essential or useful expenses in respect of another person’s property has a right against the owner of the thing to compensation for the expense. 
· If those expenses were essential it is known as a salvage lien, if they were useful, it is termed a improvement lien.
· The doctrine of unjustified enrichment applies to essential and useful expenses only.

· Salvage and Improvement liens are limited real rights because they can be maintained against the owner and all third parties, including buyers, regardless of whether they were aware of the existence of the right or not.

· Enrichment liens are limited real rights which come into existence by operation of law.

· Debtor- and- creditor liens are not limited real rights; these rights may only be enforced against the debtor and his successors, who have knowledge of the existence of the lien.

· The basis for the liability in enrichment lien is the enrichment of the owner at the expense of the lienholder. Where no enrichment occurred, the lienholder has no enrichment claim and consequently no lien.

· An enrichment lien is accessory to the principal debt and the unjustified enrichment of the owner of a thing must be at the expense of the person who claims to exercise a lien over the thing.

· It is a real security which ensures payment of an underlying claim for compensation

Judicial pledge

· Arises officially, by attachment by the sheriff in terms of a court order of the judgment debtor’s movable or immovable thins, in execution of a judgment.
· The attachment of movables by the sheriff has the same effect as a pledge and the attachment of immovables has the same effect as a special mortgage of immovables.
· When the attached thing is sold in execution, the judgment creditor has preference is respect of the proceeds of the sale
· As soon as a judgment debtor becomes insolvent the execution of the judgment against him is suspended when the sheriff becomes aware of his insolvency
· A judgment creditor who has had assets of the judgment debtor attached acquires no preferent right o the insolvency of the judgment debtor. But the pledgee who is in possession of the pledged thing does acquire a preferent right on the insolvency of the pledgor.
MINERL RIGHTS
Meaning of concept (mineral(
· In a broad sense it refers to all substances in the earths crust that are of neither vegetable nor animal origin. Scientifically and technically the word mineral may refer to an inorganic substance having a definite chemical composition and possessing certain characteristics easy to define.
· In a popular and narrow sense the word mineral refers to everything that is usually regarded as a mineral in common parlance which would normally exclude substances such as sand, stone and clay

· To determine the correct meaning it is important to distinguish between the different contexts in which the word is used and to determine the intention with which the word was used by the parties to a contract or by the legislature in a particular statute. In the absence of indications to the contrary it will be assumed that the parties intended the word mineral to be understood in it ordinary popular meaning.

· mineral and petroleum resources Development act 28 of 2002: mineral means any substance, whether in solid, liquid or gaseous form, occurring naturally in or on the earth or in or under water and which was formed by or subjected to a geological process, and includes sand, stone, rock, gravel, clay, soil and any mineral occurring in residue stockpiles or in residue deposits but excludes: water, petroleum or peat
· S3 vests all minerals and petroleum resources in the state, to be held by it as custodian for the benefit of all the people of South Africa. In effect the common-law rule that the owner of the land is also the owner of all unservered minerals in the land has been abolished
· The act states that prospecting rights and mining rights are real rights, yet they may only be transferred with the written consent of the minister
· A prospecting right and a mining right become effective, and therefore vest as limited real rights, on the date of approval of the environmental programme required by the act.
· A prospecting right is granted for a specific period that may not exceed 5 years and may be renewed once for a period not exceeding 3 years. A mining right is granted for a specific period not exceeding 30 years and may be renewed for further periods, each of which may not exceed 30 years at a time. the act repeals the provisions of the deeds registraries act pertaining to mineral rights.
Mineral rights

Common law

· The owner of the land was also the owner of all the minerals in the land until the minerals had been extracted from the soil.

· A mineral right entitles the holder to enter upon the land and to prospect and to mine for minerals. Mineral rights could be severed form the ownership of the land by issuing a separate title of rights to minerals to the owner of the land, or by means of a notarial cession of mineral rights to another. Further more mineral rights could also be expropriated.
WATER RIGHTS

· Water act 54 of 1956- retained the common-law distinction between public and private water
· There was no right of ownership to public water( S6(1)) and the sole and exclusive enjoyment of private water belonged to the owner of the land on which such water was found, but that such an owner could not, except under the authority from the minister and on such conditions as may have been specified for the permit, sell, give or otherwise dispose of such water to any other person for use on any other land, or convey such water for his own use beyond the boundaries of the land on which such water was found S5(1)-(2)
· National water act 36 of 1998- repealed and replaced all previous legislation dealing with water. The use of water is currently regulated by 2 statutes only; this national water act and the Water Services act 108 of 1997

· the act no longer recognizes the distinction between public and private water. The purpose of the act is to ensure that the nations water resources are protected, used , developed, conserves, managed and controlled in ways which take into account various factors so as to meet the basic human needs of present and future generations, to promote equitable access to water, to promote the efficient, sustainable and beneficial use of water in the public interest, to protect aquatic and associated ecosystems and their biological diversity, to reduce and prevent pollution and degradation of water resources and to manage floods and droughts

· the state has overall responsibility for and authority over water resource management, a person is only entitled to use water if the use is permissible under the act 
· servitudes- acquired by executing and registering an applicable deed in terms of the deed registraries act 47 of 1937, or by means of an order of the high court which takes effect on the noting of the order against the relevant title deeds in the deed registry 

TENANTS RIGHTS
· A lease contract creates personal rights. These rights cannot be enforced against third parties.
· Dutch rule huur gaat voor koop- lease overrides sale- entails that a lessee is protected in certain circumstances against a new owner of the leased premises

· The rule used to be applicable to only the lease of land and a house, the rule was extended to cattle now it is generally accepted to cover all movables as well.

· Between the lessor and the lessee the mere contract offers sufficient protection to the lessee; the lessee can enforce his personal right against the lessor even if he is not in control of the premises and even if his right has not been registered

Long leases

· Is al ease for 10 years or more
· Roman-Dutch law
· Registration was a requirement for the establishment of the lessee’s real right. An unregistered long lease was also valid for the full term against the lessee’s successors who had notice of the lease, even if the lessor’s successor had no knowledge of the existence of the lease, the lease was still valid for the first 10 years, provided he was in control of the leased property. An unregistered long lease was valid for the full term against the universal successors in terms of a will in contrast to particular successors in terms of a gift or donation
· S2 of the General Law Amendment act 50 of 1956
· No long lease would apply against the successors of the lessor unless it was registered against the title deed of the leased property
· S1 (2) of the Formalities in respect of leases of land act 18 of 1969 replaced S2. it regulates leases entered into for a period of at least 10 years or for the natural life of the lessee or another person mentioned in the lease or which from time to time, at the will of the lessee, are renewable indefinitely or for periods which, together with the first period amount in all to at least 10 years.
· S1 (2) determines that no long lease shall be valid against creditors or successors under onerous title of the lessor for a period longer than 10 years unless it is registered or the creditor or successor had knowledge of the lease
· The position before 1956 has been reestablished
Short leases
· A short term lessee who is not in control obtains only a personal right, they can enforce this right against the lessor but not against third parties

· Real right vests on his obtaining control

· All short term lessees who are not in control under an unregistered lease may maintain their lease against gratuitous successors of the landlord, even if they do not have notice of the lease. They can maintain their lease for the original lease period. They cannot maintain the lease against onerous successors

Effect of lessee’s (tenants) real rights
· The maxim that it is only the buyer’s right that has to give way to that of the lessee. The maxim applies to the rights of anyone who established rights to the thing after the lessee’s right has been established

· The lessee has a limited real right. The lessee’s real right enjoys preference if it conflicts with any other subsequent vested right

· The right of the lessee is preferred to purely personal rights irrespective of the time when they were vested.

· The effect of the lessee’s limited real right is that the successor cannot disturb him in the exercise of the rights in terms of the lease.

· It is not possible for the new owner to take over the rights and duties without following the prescribed rules for the cession of personal rights and delegation of duties. Personal rights are transferred by cession, and duties by delegation
CONSTITUTIONAL PROPERTY LAW
· One of the aims of the 1996 constitution is to recognize fundamental human rights. The right to property is protected by S25 of the 1996 constitution. 
The meaning of property in terms of S25

· Not only are ownership and limited real rights granted protection, but also a number of other rights, including personal rights, immaterial property rights, customary land rights, rights against a pension fund and labour rights
Deprivation
· Does not necessarily refer to the taking away of property. Any interference with the use and enjoyment of private property involves some deprivation with regard to the person who has the a right to or in the property concerned.

· Refers to interference in the wide sense, whereas expropriation refers to interference in the narrow sense

· S25 (1) of the 1996 constitution: no one may be deprived of property except in terms of law of general application, and no law may permit arbitrary deprivation of property.

·  A deprivation can be described as a properly authorized and fairly imposed limitation on the use and enjoyment or disposal of property for the sake of protecting and promoting public health and safety, normally without compensation
· Two requirements: a deprivation must take place in terms of a law of general application. Deprivation of property usually occurs as a result of a statutory provision and a deprivation of property may not take place arbitrarily 9 when the law that is referred to in S25 does not provide a sufficient reason for the deprivation or limitation if it is procedurally unfair.

Expropriation

· S25 (2) of the 1996 constitution: property may be expropriated only in terms of law of general application for a public purpose or in the public interest; and subject to compensation, the amount of which and the time and manner of payment of which have either been agreed to by those affected or decided or approved by the court.
· Results in the legitimate imposition of limitations that involve the actual taking away or acquisition, by the state, of private property.
· An expropriation of property will be valid if: it takes place in terms if a law of general application; it is for a public purpose; compensation is paid
· S25 (3): the amount of compensation and time and manner of payment must be just and equitable, reflecting an equitable balance between the public interest and the interests of those affected, having regard to all relevant circumstances including the current use of the house; history of the acquisition and use of the property; market value of the property; extent of direct state investment a d subsidy in the acquisition and beneficial capital improvement of the property and purpose of expropriation.
LAND REFORM
· Section 25(5) redistribution of land, 25(6) land tenure reform, and 25(7) lad restitution
Redistribution of land
· S25(5) of the 1996 constitution: the state must undertake reasonable legislative and other measures, within its available resources, to foster conditions which enable citizens to gain access to land on an equitable basis

· Is the process of making land or access to land available to people who never had land or who had insufficient land

· Provision of land and assistance act 126 of 1993- authorizes the integrated programme of land redistribution and agricultural development and the settlement and land acquisitions grant programmes whereby advances or subsidies are granted to persons who have no land or who have limited access to land or who wish to gain access to land or additional land. LRAD and SLAG

· Development facilitation act 67 of 1995- the aim is to provide for the speedy provision of housing. This it does by firstly providing a set of principles, the main purpose of which is to make planning and development more transparent and accountable. 

· The act also introduces a new form of land title, namely initial ownership. This form of ownership vests in the holder of the right to occupy and use the land is if they were the owner, until the upgrading of initial ownership to full ownership is complete. The introduction of initial ownership is a method of redistribution of land, because it makes it possible for initial owners to grant mortgages at an earlier stage of the development process of land without increasing the risk to financial institutions.
· The initial owner has the right to acquire full ownership by upgrading the initial ownership. When the land becomes register able the initial ownership becomes full ownership and vests in the holder of the initial ownership

Land tenure reform
· S25 (6) of the 1996 constitution: a person or community whose tenure of land is legally insecure as a result of past racially discriminator laws or practices is entitled, to the extent provided by an act of parliament, either to tenure which is legally secure or to comparable redress.

· Applies to people who do have access to land or housing, but whose tenure is based on weak or insecure property rights. The purpose being to give legal recognition and protection to weak and insecure rights

· The upgrading of land tenure rights act 112 of 1991; the communal property associations act 28 of 1996; the communal land rights act 11 of 2004
· Also involves the protection of certain categories of persons from eviction by ensuring that certain procedures must be followed before they may be evicted. This is authorized by S26 (3): no one may be evicted from their home or have their home demolished, without an order of court made after considering the relevant circumstances. No legislation may permit arbitrary evictions.
· Land reform (labour tenants) act 3 of 1996 this act is aimed at regulating the position of labour tenants. In terms of this act a labour tenant is a person who has the right to reside on a farm and also has the right to use cropping or grazing land on that farm in return for his labour. The substantive part of the labour tenants remuneration consists of the right to occupy and use the land 

· The act provides for the security tenure of labour tenants and those persons who occupy and use the land as a result of their relationship with the labour tenant. May only be evicted in  terms of a court order and only if it is just and equitable to do so after the labour tenant has refused to or failed to provide labour to the owner despite one calendar months written notice, or if the labour tenant has committed such a material breach of the relationship between himself and the owner that it is not practically possible to remedy it.

· Extension of security of tenure act 62 of 1997- this act applies to occupiers that are people occupying land lawfully. In terms of this act an occupier is a person who resides on land which belongs to another person, and who has consent or another right in law to do so, but excluding a person using or intending to use the land in question mainly for industrial, mining, commercial or commercial farming purposes.

· The security tenure of occupiers is promoted by regulating the conditions and circumstances under which the rights of persons to reside of land may be terminated. An occupiers right of residence may be terminated on any lawful ground as log as the termination is just and equitable having regard to certain factors.

· The act also provides that the rights and duties and legitimate interests of the owners of the land should be recognized.

· Farm workers who occupy the land with permission of the landowner are protected against unlawful eviction by the provisions of the act

· Prevention of illegal eviction from and unlawful occupation of land act 19 of 1998-differs from the extension act because it protects people who occupy land unlawfully, people who occupy the land without the owner’s permission. The purpose of the act is to provide for procedures to evict unlawful occupiers, the principle being that no one may evict an unlawful occupier of land without a court order.
· A part of the eviction process of unlawful occupiers is that certain circumstances must be considered. These include the rights and needs of the elderly, children, disabled persons and households headed by women and, in certain cases, the availability of alternative accommodation for the relocation of the unlawful occupiers

Restitution of land right

· S25(7) of the 1996 constitution: a person or community dispossessed of property after 19 June 1913 as a result of past racially discriminatory laws or practices is entitled, to the extent provided by an act of parliament, either to restitution of that property or to equitable redress.
· Aimed at returning specific pieces of land, taken away from specific people during the apartheid era, to those same people. It is restricted process because to only concerns specific pieces of land and specific people. S25(7) also restricts the process to dispossessions that took place after 19 June 1913.
· This process differs from the process of redistribution because land restitution is aimed at rectifying specific dispossessions that took place in the past whereas land redistribution is aimed at rectifying the unequal distribution of land in general
· Restitution of land rights act 22 of 1994-a person is entitled to restitution if land was taken away as a result of past racially discriminatory laws or practices after 19 June 1913. Such a person will however, not be entitled to restitution if just and equitable compensation was received at the time of the disposition
· It is also possible for a court to order that additional compensation be paid in a case where inadequate compensation was paid to the claimant at the time of the original disposition
ADDITIONAL FORMS OF STATUTORY LAND USE
Sectional titles act 95 of 1986
· This act provides for the division of buildings and the land on which they stand into sections and common property and for the acquisition of separate ownership of sections together with co-ownership of common property which together make up a unit.

· A unit consists of a section together with an undivided share in the common property apportioned according to the participation quota.

· The act further regulates the control over certain rights connected with the separate ownership of sections and joint ownership of the common property; the transfer of ownership of units and the registration of sectional mortgage bonds over and real rights in units and the granting and registration of rights in and the disposal of the common property; as well as the creation of a body corporate to manage each sectional title scheme by way of rules
Share blocks control act 59 of 1980

· This act regulates the operation of share block schemes and provides for related matters. 

· In terms of this legislation a shareholder in a share block company acquires a personal right to use part of a particular building or land according to his shareholding.
· The share block company can be the owner or lessee of the relevant building or land
· The object f the shareholders right is therefore not an independent immovable thing, but a personal right against the company based on his shareholding to which the right to use a specific part of the building or land for a specific period is linked
Property time-sharing control act 75 of 1983
· This act regulates the alienation of property time-sharing interests pursuant to property time-haring schemes and related matters.

· In terms of these schemes a person acquires a right or interest in the exclusive use or occupation of accommodation during determined or determinable periods during every year.

· a property time-sharing scheme can be established either as a sectional title scheme (real right); a share block scheme (personal right); membership of or participation in a club (real or personal right); any scheme, measure or undertaking declared by notice n the gazette to be time-sharing scheme
Housing development schemes for retired persons act 65 of 1988
· This act regulates the alienation of certain interests in housing development schemes for retired persons and related matters.
· The act provides for the acquisition of a right of occupation in relation to immovable property in terms of a housing development scheme which confers such rights in terms of either ownership or a personal right to retired persons.

· The types of housing development schemes that can be established are: a sectional title scheme (real right); a share block scheme (personal right); membership of or participation in a club (real or personal right); a registered long term lease ( limited real right)
DEFFINITIONS
· LAW OF THINGS : A branch of private law which consists of a number of legal rules that determine the nature, content, vesting, protection, transfer and termination of various real relationships between legal subjects and a thing, as well as the rights and duties ensuing from these relationships

· LEGAL SUBJECT: any person capable of acting as a subject in legal relationships and of acquiring rights and incurring duties in the process

· LEGAL OBJECT: every object with which a legal subject has a legally recognized relationship. Legal objects may be divided into things, performances, immaterial property and personality property

· A THING: an independent part of the corporeal world which is external to humans and subject to human control as well as useful and valuable to humans.

· THE LAW: That body of rules and norms which regulates and harmonizes the community by demarcating the rights and duties of legal subjects

· LEGAL RELATIONSHIP: is a relationship to which the law attaches consequences

· A REAL RELATIONHSIP: is the particular legal relationship between one or more legal subjects and a thing

· A REAL RIGHT: a lawful relationship between a legal subject and a thing which confers direct control over the thing on the legal subject, as well as the relationship between the legal subject and all other legal subjects who must respect this relationship
· As a (subjective) right which confers on the holder of the right ( legal subject) a direct claim to and control over the thing which may be enforced against all third parties (other legal subjects)

· ENTITLEMENT: refers to the content of a right

· A REAL REMEDY: a legal process with its own purpose, for which certain requirements are set and which protects, maintains or restores a particular real relationship in a specific way.

· APPROPRIATION: the unilateral taking of physical control of a thing which does not belong to anyone, but which is in within the sphere of law with the intention of becoming its owner

· ACCESSION: an original method of acquiring ownership which takes place when an accessory thing becomes merged with a principal thing, with the result that the two things form one entity. The accessory thing loses its independence and becomes part if the principal thing. The owner of the principal thing is owner of the composite thing.

· IVISIBLE ACCRETION: the gradual and imperceptible addition of land to land through the natural action of water where the natural boundary of the property is a river or sea.

· VISIBLE ACCRETION: an original method of acquiring ownership which takes place when the extent of land is increased by the sudden addition of land which has by violent natural causes been dislodged elsewhere.

· INSULA NATA IN FLUMINE( ISLAND ARISING IN RIVERBED): an original method of acquiring ownership where an island s formed in a river by the natural action of water in such a way that the island is divided proportionately and acquired by the riparian owners.

· SOWING AND PLANTING: an original method of acquiring ownership in terms of which growing things accede to land and become the property of the owner of the land. Accession takes place as soon as plants take root in the ground. 
· BUILDING: an original method of acquiring ownership in terms of which a movable thing (accessory thing) becomes attached to land (principle thing) in such a manner that it loses its independence and forms an entity with the land, thereby becoming part of the owners land.

· MIXING: an original method of acquiring ownership in terms of which movable things belonging to different persons are mixed together without the consent of the owners and in such a way that the movables cannot be separated. The mixture becomes the joint property of the former owners in proportion to the value of the things included in the mixtures. The mixing together of solid materials is known as commixitio and the mixing together of liquid materials is known as confusio
· SPECIFIATION: an original method of acquiring ownership in terms of which ownership is acquired by the unauthorized production of a completely new thing, using a thing belonging to another
· TREASURE TROVE: an original method of acquiring ownership in terms of which hidden treasure, that is, valuable movable corporeal things hidden for so long that it is impossible to determine the ownership, is acquired either by the landowner himself or the landowner and the accidental finder together. It takes place upon the taking of control by the finder.

· EXPROPRIATION: an original method of acquiring ownership in terms of which the state acquires ownership of a movable or immovable thing without the consent of the owner against payment of compensation.

· PRESCRIPTION:  an original method of acquiring ownership in terms of which a person who controls a thing openly and as if they were the owner for an uninterrupted period of thirty years becomes its owner. This is termed acquisitive prescription, which is the means whereby real rights, in the form of ownership and servitudes, may be acquired through the passage of time.

· DERIVATIVE METHOD OF ACQUIRING OWNERSHIP: one by which ownership is acquired from a predecessor it title by means of delivery is the case of movables, or by registration in terms of immovables.
· ATTORNMENT: A derivative method of acquiring ownership where the transferor, the transferee and a third party (who is already yin control of the thing), agree that the third party will control the thing on the transferees behalf as owner

· REI VINDICATIO: a real action with which the owner can claim his thing from whoever is in control of it without the owner’s permission or consent. It may be instituted in regard to movables and immovables( eviction order)

· EESTOPPEL: a defence which can be raised against an owners rei vindicatio where the owner of a certain thing through his conduct, culpably leads to third parties to believe that someone else is the owner of the thing or is authorized to alienate the said thing, and the third party, relying on the representation, obtains possession and in doing so acts to their detriment. If the defence succeeds, the vindication action will be denied

· INTERDICT: A summary court order applied for on an urgent basis. In an application for an interdict the applicant mat apply for an order forcing a person to do something to refrain from doing something. It is a speedy remedy where rights have been infringed or are about to be infringed

· CONDUCTIO FURTIVA: an action which can be instituted by the owner or a person with lawful interest in claiming the thing or its highest value since the theft from the thief or person who removed the thing with deceitful intent, this action can be used as an alternative to the rei vindicatio.
· ACTIO AD EXHIBENDUM:  An action in terms of which the owner can claim the market value of the thing for ma person who destroyed or alienated the thing with a mala fide intention  

· CO-OWNERSHIP: the situation where two or more persons own the same thing at the same time in undivided shares.

· BONA FIDE POSSESSOR- a person who is not recognized as the owner of a thing, because they do not comply with the requirements for establishing ownership, but who has the intention of an owner, on the incorrect assumption that they are in fact the owner.
· MALA FIDE POSSESSOR- a person who is aware of the fact that they are not legally recognized as the owner of the thing, since they do not conform to the requirements of ownership, but whom nevertheless has the intention of an owner.

· LAWFUL HOLDER: a person who physically controls the thing with the owners permission or on another legal basis, in order to derive some benefit form it

· UNLAWFUL HOLDERS: a person who does not regard or conduct themselves as the owner, and who recognizes and respects the owner’s ownership to the thing, but who physically controls it for the sake of the benefit they derive from it, without the owner’s permission or other legal ground for their control.

· BONA FIDE UNLAWFUL HOLDER: a person who physically controls the thing unlawfully, but is unaware of the fact, since they are under the incorrect impression that they have the necessary permission or legal ground to control it.

· MALA FIDE UNLAWFUL HOLDER: a person who know that they do not have the owners consent for controlling the thing, but still exercises physical control over it for the sake of the benefit they can derive from it- not with the intention of an owner.

· SPOLIATION REMEDY: is a summary remedy, usually issued upon urgent application aimed at  restoring control of a thing to the applicant from whom it was taken by unlawful; self-help, without investigation the merits of the parties original right to control.

· SERVITUDE: a limited real right to another person’s thing. It confers specific entitlements of use and enjoyment on the holder who enjoys these entitlements as owner of a particular piece of land or in their personal capacity

· LAND SERVITUDE: a limited real right to the land of another ( servient tenement) which confers on the owner of the dominant tenement, in principle, permanent, defined entitlements of use and enjoyment with regard to the servient tenement.

· PERSONAL SERVITUDE: a limited real right granting the servitude holder specific entitlements of use and enjoyment with regard to movable or immovables thing of another in his personal capacity for a specific period of time, or for his lifetime, or in the case of a legal person, for a maximum of 100 years

· USUFRUCT: a personal servitude conferring a limited real right on a person ( the usufructuary) to use another person’s thing and to reap it’s fruits, with the duty to return the thing to the owner with the preservation of it’s substance 

· RESTRICTIVE CONDITIONS: a category of limitations on ownership which are either registered against the title deed of property or not so registered and imposed in terms of statute or based on contract in the interests of land-use planning. 

· CONDITIONS OF TITLE: limited real rights inserted into title deeds of property either in terms of legislation or as a result of a contract to regulate land use.

· PLEDGE: a limited real right over the pledgor’s thing, delivered to the pledgee as security for repayment of the principal debt which the pledgor or a third party owes to the pledgee

· CESSION: an act of transfer in terms of which a creditor transfers his personal right against his debtor to the cessionary in such a way that the cessionary steps into the shoes of the cedent as creditor.

· LIEN: a limited real right to a secure claim of a person who has spent money or done work on another person’s thing. It entitles the lienholder to keep the thing until they have been paid. Liens depend on the physical control over  the thing. The holder loses his lien as soon as he loses physical control over the thing.
· MORTGAGE: a limited real right over a thing belonging to the mortgagor in order to secure repayment of a debt owed by the mortgagor or a third person to the mortgages
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