LAW OF PROPERTY – EXAM PREP

Name two types of limitations on ownership imposed in terms of the law
(i) statutory (1) limitations
(ii) limitations in terms of neighbour law (1)

Discuss the limitations on ownership imposed in terms of the law.
The law imposes limitations on ownership through statutory (1) limitations and neighbour law. (1) A distinction can be drawn between statutory limitations on movable (1) and immovable (1) things. The Firearms Control Act is an example of a statutory limitation on movable things (firearms). (1) The Subdivision of Agricultural Land Act is an example of a statutory limitation on immovable things. (1) Conflicting ownership rights must be regulated and harmonised. (1) One of the ways of achieving this is to restrict ownership in the interests of neighbours. Where properties border on one another, the manner in which one of the owners uses his/her property may considerably influence the other owners’’ enjoyment of their property. (1) A conflict of ownership rights may develop and the principles of neighbour law regulate these possible conflicts. (1) Nuisance, lateral and surface support, encroachments, surface water, party walls and fences and elimination of danger (1) are examples of instances where neighbour law will be applied.

T steals Q’s car. T takes the car to Highway Motors, which undertakes to
(i) install a new crankshaft
(ii) install a device to improve petrol consumption
(iii) replace the upholstery with leather upholstery
In terms of their agreement, Twould pay R2600-00, R2000-00 and R3000-00 to Highway
Motors for the above services respectively. On passing the garage, Q sees his car and
institutes the rei vindicatio against Z, the owner of Highway Motors. Z, who was bona fide
all the time, and who was under the impression that Twas the owner of the car, relies on
his lien and alleges that he is entitled to keep the car until the full R7600-00 has been paid
for his services.
Discuss Z’s legal position (15) 
Introduction
For a successful reliance on his lien, Z must prove that he was in control (1) of the car and that he incurred expenses (1) in regard to the car. Z complies with both of these requirements; the only problem is the fact that he incurred these expenses in terms of his agreement with T. However, Z can rely on his lien even against the owner with whom he had no agreement (1) since enrichment liens (1) are limited real rights (1) which are based on the principle of unjust enrichment. (1)

Body
Two types of enrichment liens are distinguished, namely salvage and improvement liens. When someone incurs expenses that are necessary for the preservation of a thing (such as the installation of the driveshaft), (1) we are dealing with a salvage lien (1) and Z is entitled to retain the car until he is compensated for the amount by which the owner (Q) was enriched or he himself impoverished, whichever is the lesser. (1) It may therefore be less than R2600-00, (1) but normally it is the amount of the owner’s enrichment.
When someone incurs expenses which are not necessary for the preservation of the thing, but which increase the market value (such as the device which improves petrol consumption), (1) we are dealing with an improvement lien (1) and Z is entitled to retain the car until he is compensated for the amount by which the market value (1) of the car has been increased. For the luxurious improvements which are prompted by a mere whim or caprice of a person (such as the replacement of the seat covers with leather seat covers), Z cannot claim compensation from Q and is therefore not entitled to a lien either. (1)

Conclusion

Therefore, Z is only entitled to retain the car until Q has compensated him for an amount of more or less R2600-00 for the crankshaft, together with the amount by which the market value of the car was increased by the installation of the device to improve petrol consumption. (1)

Define
 real right (5)
A real right is a lawful real (1) relationship between a legal subject and a thing (1) which confers direct control (1) over the thing (1) on the legal subject, as well as the relationship between the legal subject and all other legal subjects (1) who must respect this relationship.

(b) law (5)

That body of rules and norms which regulates and harmonises society by demarcating the rights and duties of legal subjects.

(c) right (5)

Rights deal with the lawful relationships between legal subjects and the relationship between legal subjects and the objects of their rights

(d) legal subject (5)

A legal subject can be defined as any person (whether a natural or a legal person) capable of acting as a subject in legal relationships and of acquiring rights and incurring duties in the process. Human beings (natural persons) are the most common and best-known legal subjects, but legal persons such as the State, universities, companies, close corporations, and so on, are also legal subjects, since they can act as legal subjects in legal relationships and can therefore acquire rights and duties.


(e) legal object (2)

The rights and duties established by legal subjects in legal relationships pertain to one or more of the various kinds of legal object. A legal object can be defined as every object with which a legal subject has a legally recognised relationship (see para 2.3.2 below). These legal objects may be divided into things, performances, immaterial property and personality property. Each of these legal objects has its own characteristics which distinguish it from other legal objects. The law of things is concerned primarily with rights to things, although other rights may be discussed as well. In the law of things the distinction between things and performances (as legal objects) is very important since it determines the equally important distinction between real rights and personal rights (creditor’s rights/claims). In the law of things we are therefore concerned primarily with a specific legal object, a thing, and the legal relationships pertaining to it.



(f) thing (5)

Generally, a thing is a legal object characterised by its material (corporeal) nature. For a complete picture of a thing in a legal sense, we define a thing as an independent part of the corporeal world, which is external to humans and subject to human control, as well as useful and valuable to humans. In the next section we discuss these characteristics in more detail.



(g) real remedy (5)

A real remedy can be defined as a legal process with its own purpose, for which certain requirements are set and which protects, maintains or restores a particular real relationship in a specific way. A real remedy, therefore, finds application in lawful and unlawful real relationships. Various remedies are used in the law of things to fulfil different functions. In the case of real rights, remedies serve to maintain, protect or restore the real rights concerned (see SU 6), but there are also remedies governing the legal consequences of unlawful real relationships, for example, the spoliation remedy (see SU 9 on the protection of possession and holdership).
Distinguish between

(a) law of property and law of things (4)

[bookmark: _GoBack]In a broad sense the word ‘‘property’’ in the law of property refers to everything that forms part of a person’s estate. In a narrow sense and for the purposes of this module, property law refers to the law of things, which is the system of legal rules that regulates legal relationships between legal subjects in regard to a particular legal object, namely a thing.   Therefore, the law of things can be defined as a branch of private law which consists of a number of legal rules that determine the nature, content, vesting, protection, transfer and termination of various real relationships between a legal subject and a thing, as well as the rights and duties ensuing from these relationships.



(b) real right and entitlement (5)

a real right can be defined as a lawful real relationship between a legal subject and a thing which confers direct control over the thing on the legal subject, as well as the relationship between the legal subject and all other legal subjects who must respect this relationship.  A legal subject who acquires a real right from a lawful real relationship is usually entitled by the legal order to perform certain acts in connection with the thing. For example, an owner may sell the thing (see SU 3), a servitude holder may use the thing (see SU 10) and a pledgee may hold the thing as security (see SU 11). The capacities conferred on the legal subject by virtue of a right, in this case a real right, are called entitlements. The term ‘‘entitlement’’, therefore, refers to the content of a right. The entitlements of a real right determine which acts a legal subject is entitled to perform in regard to a thing. In the case of the real right of ownership, the most important entitlements are the legal subject’s entitlements to control, use, burden (encumber with limited real rights such as servitudes or real security rights, see SU 10), enjoy the fruits, consume, alienate (sell and deliver) and vindicate (claim from whoever is unlawfully in control, see SU 6) the thing. The various legal rules governing the establishment and exercise of these entitlements all form part of the law of things.

(c) legal object and thing (4)

The rights and duties established by legal subjects in legal relationships pertain to one or more of the various kinds of legal object. A legal object can be defined as every object with which a legal subject has a legally recognised relationship. These legal objects may be divided into things, performances, immaterial property and personality property. Each of these legal objects has its own characteristics which distinguish it from other legal objects. The law of things is concerned primarily with rights to things, although other rights may be discussed as well. In the law of things the distinction between things and performances (as legal objects) is very important since it determines the equally important distinction between real rights and personal rights (creditor’s rights/claims). In the law of things we are therefore concerned primarily with a specific legal object, a thing, and the legal relationships pertaining to it.  Generally, a thing is a legal object characterised by its material (corporeal) nature. For a complete picture of a thing in a legal sense, we define a thing as an independent part of the corporeal world, which is external to humans and subject to human control, as well as useful and valuable to humans. In the next section we discuss these characteristics in more detail.


(d) real relationship and real right (4)
A real relationship is the particular legal relationship between one or more legal subjects and a thing. This relationship has certain implications for the legal order. Note, furthermore, that the concept ‘‘real relationship’’ is broader than the concept ‘‘real right’’, since real relationships include both real rights and certain unlawful real relationships.   A real right is a lawful real (1) relationship between a legal subject and a thing (1) which confers direct control (1) over the thing (1) on the legal subject, as well as the relationship between the legal subject and all other legal subjects (1) who must respect this relationship.
Briefly mention the functions of the law of things. (6)

The function of the law of things can be summarised as follows:
1 It strives to harmonise or regulate various competing ownership rights, especially between neighbouring owners.
2 It strives to harmonise or regulate an owner’s rights in regard to his/her thing with the rights of other limited real right holders to the same thing.
3 It controls the acquisition, protection and extinction of things and real rights.

Name the sources of the current law of things in order of priority. (5)
(i) the Constitution of the Republic of South Africa, 1996
(ii) statute law
(iii) case law
(iv) common law (Roman-Dutch law)/indigenous (customary) law
Briefly distinguish between property and things. (5)
Everything that forms part of a person’s estate () can be described as ‘‘property’’. Property therefore includes a variety of assets, () such as things () (for example, a car, a computer and a mobile phone), personal rights (creditor’s rights/claims) () (for example, the right to one’s salary, the right to the proceeds of an insurance policy or the right to claim the purchase price in terms of a contract of sale) and immaterial property rights () (for example, copyright and patent rights). A thing is a specific asset (legal object) in a person’s estate, ie it is an independent part () of the corporeal world () which is external to humans, () subject to human control () and is useful and valuable to humans.

consumable and non-consumable things
Consumable things (res consumptibiles) are used up (consumed) (1) or their value is considerably diminished by ordinary use, (1) for example, pencils, foodstuffs and cigarettes. Non-consumable things (res non consumptibiles) are preserved (1) in spite of normal use, (1) for example, a motor car or a stove. A thing can be non-consumable despite the fact that it is subject to normal wear and tear. (1)

Fungible and non-fungible things and explain the relevance of this distinction (7)

Things are fungible (replaceable) (res fungibiles) or non-fungible (irreplaceable) (res non fungibiles). This distinction depends on whether they have individual characteristics (or value), or whether they belong to a certain kind or genus. The individual character of a kilogram of sugar or a litre of water is negligible, and they can therefore be replaced by a
kilogram of the same kind of sugar or by another litre of water. However, an original
Picasso painting cannot simply be replaced by an original Smith painting.


 Singular and composite things (5)	
Things may be singular or composite, depending on whether the thing consists of a single piece or of a composition of constituent parts. A horse, a stone or a brick are examples of singular things. A composite thing is made up of constituent parts, or even of independent things that have been joined together to form a new entity, for example, a car or a bicycle. Here the constituent parts lose their individuality and the composite thing is regarded as one thing for the purpose of the law of things.

Movables and Immovables (4)

Another classification according to the nature of things is that of movable and immovable things. In principle, immovable things consist of land and everything that is permanently attached to land, including natural attachments like plants and artificial fixtures like buildings and structures that are permanently attached to land. This distinction has significance in several fields of law:

Divisible and Indivisible things (4)

A thing is divisible if it can be divided, without losing its essential characteristics, into smaller parts of which the nature and function are essentially the same as those of the original thing. Examples are: a bag of sugar, a roll of fabric, or a piece of land. Indivisible things, such as a car or a painting, cannot be divided without destroying or changing the nature of the thing.


Composite things and a collection of things (4)
A collection of similar things, for example, a flock of sheep, a swarm of bees or the stock of a shop may be treated as a unit by the law, and that unit is then a composite thing for the purposes of the law, although the members or parts of the collection do not lose their individuality. It is important to remember that such a collection is only regarded as a unit for certain purposes. The owner owns both the flock or swarm or stock and the individual sheep or bees or items in the stock.
(ii) A collection of dissimilar things, such as corporeal and incorporeal things or things and rights, for example, an entire estate. Such a collection would be treated by the law as a legal unit, but then only for specific purposes. This would be the case in insolvency law and in the law of succession where the insolvent estate and the deceased estate, respectively, are regarded as independent entities.
A composite thing usually consists of various constituent parts. In principle, we distinguish between three kinds of constituent parts:
(i) The principal thing is the independent thing made up of various parts, with an existence as a composite thing. It is not a constituent or supplementary part of another thing. A car is an example of a principal thing in composite form. Land is always regarded as the principal thing, not the buildings attached to it.
(ii) An accessory thing can have a separate existence apart from the composite thing, but has forfeited its independent existence in that it has been physically joined to the principal thing, for example, a brick cemented into a wall.
(iii) An auxiliary thing can, like an accessory thing, have an independent existence apart from the composite thing.
Define
(a) principal thing (3)

The principal thing is the independent thing made up of various parts, with an existence as a composite thing. It is not a constituent or supplementary part of another thing. A car is an example of a principal thing in composite form. Land is always regarded as the principal thing, not the buildings attached to it.

(b) accessory thing (4)

An accessory thing can have a separate existence apart from the composite thing, but has forfeited its independent existence in that it has been physically joined to the principal thing, for example, a brick cemented into a wall.



(c) auxiliary thing (4)
An auxiliary thing can, like an accessory thing, have an independent existence apart from the composite thing.


Define ‘‘thing’’. (5)

We define a thing as an independent part of the corporeal world, which is external to humans and subject to human control, as well as useful and valuable to humans. In the next section we discuss these characteristics in more detail.


Name the characteristics of a thing. (5)
Corporeality;
External to humans;



Briefly discuss the characteristics of a thing. (15)
Corporeality
It is generally accepted that the law of things is confined to things that form part of the corporeal world and are therefore perceptible by means of the senses – for example, land, a car, a brick or a horse.
External to humans
It is accepted in modern law on the basis of religious and ethical considerations underlying the legal system that the human body and parts thereof cannot be regarded as legal objects. An object can therefore qualify as a thing only if it is not part of the human body. In future this issue may give rise to considerable debate owing to the advancement of medical technology and the shortage of human body parts for transplants. 
Independence
The independence of a thing denotes that it can function as a legal object for the purposes of the law of things only if it has its own, individual existence and can be recognised as a demarcated, distinct entity. The requirement that a thing must be capable of existing independently is the result of the Roman-Dutch view that two persons cannot simultaneously be the owners of different aspects of the same thing.
Subject to human control
Objects can be significant for the law of things only if they have the potential to be legally controlled by humans. It would be absurd, at this stage, for any person or group of persons to claim control over the planet Mars, for example, and therefore it cannot be considered a thing. Nor is it possible to control objects, such as air or seawater, which have not been divided into individual, controllable units by human intervention. Only when it is really possible for humans to bring a certain object under their control in such a way that a legal relationship may be said to exist between the legal subject and the object can the object be regarded as a thing.

Useful and valuable to humans
The law is only concerned with real relationships when these have legal consequences.
This is the case only when a thing is useful or valuable to a legal subject. The legal relationship between a home owner and a grain of sand in his/her garden has no legal consequences, in principle, and the grain of sand would not be considered a thing. A heap or load of sand, on the other hand, could have value, and would therefore be regarded as a thing. Value need not denote economic or market value with a price attached to it, but simply that the legal subject wants his/her relationship with the thing to be maintained by the law against interference by other legal subjects.
Whether the law would regard a specific thing as being of value to humans would depend largely on the circumstances and would be determined objectively. The legal maxim de minimis non curat lex (the law does not concern itself with trivialities) is an important consideration here. An old family photograph, for example, may have sentimental value, which would be sufficient for it to qualify as a thing.

Give an example from the below set of facts of the following types of things:
Movable things: car, farm implements or livestock (1)
Immovable thing: farm (1)
Incorporeal thing: C’s personal right (creditor’s rights/claims) against X and Y for payment of the loan or S’s personal right against his parents (X and Y) to graze his livestock on their farm (1)
Composite thing: farm (1) (A farm is a composite thing because buildings that, through attachment (accessio) are built on the farm), lost their independance, form part of the principal thing.
Principal thing: farm (land) (1)
Accessory thing: buildings or houses (1) (accessory things because they became part of the principal thing (the land) by accession)
Natural fruit: peaches, vegetables, dairy products or wool (1)
Civil fruit: interest on the loan (1)
Give three reasons why it is important to distinguish between movable and immovable things.
It affects the formalities and requirements for the transfer of ownership.
Transfer of ownership of movables is effected by delivery, and of immovables by registration in the deeds registry.
(ii) Several statutes distinguish between movable and immovable things: for example, the Deeds Registries Act 47 of 1937 and the Alienation of Land Act 68 of 1981.
(iii) Private international law distinguishes between movable and immovable things in that the law of the owner’s domicile (lex loci domicilii) applies in the case of movables, whereas the law of the immovable thing’s location governs immovable (lex loci rei sitae) (Southern Tankers (Pty) Ltd t/a Unilog v Pescana D’’Oro Ltd 2003 (4)
(iv) The right to alienate or encumber the estate of a minor is affected as follows: Permission of the High Court is required for the alienation or encumbrance of a minor’s immovable assets worth more than R100 000-00.
(v) In the execution of a judgment debt and in the case of insolvency, the debtor’s movable assets are sold before the immovables, to secure payment of the judgment debt.
(vi) In criminal law theft can be committed only in respect of movables, while arson can only be committed in relation to immovables.
(vii) Real security is effected by means of a pledge in the case of movables and by means of a mortgage in the case of immovable things.

Briefly explain and criticise the different tests/theories which are applied to determine whether a specific right is a real or a personal (creditor’s) right. (12)
Two important theories that have gained acceptance over many years are:
(i) the personalist theory
(ii) the classical theory
Personalist theory
Content
This theory is called the personalist theory because emphasis is placed on the person against whom the right may be enforced. In terms of this theory a real right operates absolutely, in the sense that it is enforceable against ‘‘the world at large’’. Recognition ofand compliance with such a right (for example, ownership) may be enforced against anyone. Whatever my relationship with someone might be, that person will have to recognise my ownership of a certain thing, and I can, in principle, claim my thing from anyone who is in control of it, for example, an owner can claim his car from a person who bought it from a thief.
A personal right (creditor’s right or claim), on the other hand, has relative operation. It can be enforced only against the particular person who is obliged to perform. For example, S in example 1 above can claim use of the farm from X and Y, the other contracting parties (the debtors) only. In a delict, damages can be claimed only from the person who caused the damage apart from certain exceptions therefore S can claim the damage caused to his car from Z only, not from his father (see example 2 above).
Criticism
The fundamental criticism levelled against this theory is that it overemphasises the absolute operation of real rights, and in reality such rights do not always and necessarily operate absolutely. There are cases, for example, where the owner of a thing is prevented by the operation of estoppel from enforcing his/her right of ownership against another person. Estoppel is a defence which operates against the rei vindicatio of an owner if he/she has culpably created the impression that a third person was the owner or had authorisation to alienate the thing.
Furthermore, personal rights do not always have only relative operation. In exceptional circumstances they operate absolutely and have to be respected by outsiders, such as in the case of a service contract. It has been held that an outsider may not intentionally interfere in the relationship between an employer and an employee.
The above criticism is valid to a certain extent, but it overemphasises the exceptions in each of the categories of rights. Generally, the theory is valuable in determining the nature of rights in this context.
Another objection to the absoluteness of real rights in personalist theory is that other rights, such as personality rights (eg, rights to physical integrity or reputation) and immaterial property rights (for example, patent rights and copyright) also operate absolutely. This argument also has little substance, since this theory is used to distinguish between real and personal rights for a particular reason. It is valuable in demarcating the boundary between the law of things and the law of obligations, but, in particular, in determining which rights may be registered against land in terms of section 63(1) of the Deeds Registries Act 47 of 1937.
Classical theory
Content
This theory is known as the classical theory because it corresponds to the original Roman law distinction. It distinguishes between real and personal rights with reference to the nature of the object to which each right pertains. Real rights, according to this theory, concern the relationship between a person and a thing. A real right confers direct control and the right of disposal over a thing. Personal rights, on the other hand, concern the relationship between persons. A personal right entitles the creditor to claim performance from a particular person only. The object of the right is therefore performance.
Criticism
Although this distinction is open to criticism, we think that in most instances this criterion will help to determine whether one is dealing with a real right. However, it is sometimes difficult to determine exactly what is meant by a ‘‘direct relationship with a thing’’. Certain personal rights ultimately also have a thing as their object, but they are not real rights. An example would be personal rights to acquire a thing (iura in personam ad rem acquirendam). Such rights are in question when, for example, X buys a car from Y. In terms of the contract X has a right to the car, but this is merely a personal right. Before delivery X has a personal right to claim delivery of the car (ius in personam ad rem acquirendam). X acquires the real right (ownership) only after delivery of the car to him/her.

Distinguish between real and personal rights under the following headings
(a) object (2)
(b) content (2)
(c) remedies (2)
(d) origin (2) 
(e) absoluteness (2)
(f) preference (2)
(g) publicity (2)

(i) Object
The object of a real right is a corporeal thing (leaving aside the exception of a pledge of claims); whereas the object of a personal right is performance (to give something, to do something or not to do something).
(ii) Content
The holder of a real right has a direct claim to and a right of disposal over a thing; whereas the holder of a personal right is entitled to claim performance from a specific person.
(iii) Remedies
The holder of a real right can enforce his/her real right by means of a real action such as the rei vindicatio of the owner, which can be instituted against anyone who is unlawfully in control of the thing; while the holder of a personal right enforces his/her right by means of a personal action such as the condictio furtiva (the action of an owner against the thief to claim back the stolen object).
(iv) Origin
Real rights have their origin in legal facts other than obligations, for example, delivery , accession (accessio) and prescription; while personal rights come into existence through obligations, for example in terms of a contract or a delict.
(v) Absoluteness
Real rights are absolute in principle: the holder of the right can vindicate his/her thing (subject to certain exceptions) from whomever is in control of the thing  on the protection of ownership); while personal rights are relative in principle: the holder can enforce his/her right only against the person who is obliged to perform in terms of an obligation (contract  – or delict – ).
(vi) Preference
In the case of insolvency, a real right enjoys preference over other rights. Moreover, the maxim ‘‘first in time is stronger in law’’ (prior in tempore est potior in jure) is applied in the case of two or more competing real rights. Apart from a few exceptions, this principle does not apply to personal rights (see SU 11 on real security).
(vii) Publicity
The creation, transfer or extinction of real rights requires some form of publicity. This takes the form of delivery in the case of the transfer of ownership of movable things, and of registration in the case of immovable property. The reason for this lies in the nature of real rights. Since these rights have to be respected by the world at large, it is imperative that there should be some form of publicity informing outsiders of the existence, transfer or extinction of the real right.
Summarise Ex parte Geldenhuys (1926 OPD 155) briefly (in not more than 250 words). (10)
The case must be discussed under the following headings:
Facts (You can use the facts as simplified in the example.)
Legal question
Ratio decidendi
Finding	
How is the subtraction from the dominium (ownership) test formulated in Ex parte Geldenhuys (1926 OPD 155)? (7)
One has to look not so much to the right, (1) but to the correlative obligation (1). If that obligation is a burden upon the land, (1) a subtraction from the dominium [ownership], (1) the corresponding right is real and registrable; (1) if it is not such an obligation, but merely an obligation binding on some person or other, (1) the corresponding right is a personal right, (1) or right in personam, and it cannot as a rule be registered.
Briefly discuss the difference between ownership and limited real rights. (6)
The difference between ownership and limited real rights lies in the fact that ownership is a real right over one’s own thing, (1) whereas limited real rights are real rights to another person’s thing. (1) Furthermore ownership is the most comprehensive (1) real right a person can have to a thing, whereas limited real rights are fundamentally limited (1) in scope. For example, in principle the owner of a piece of land can use it as he/she wishes, (1) whereas the entitlements of a usufructuary (limited real right holder in terms of a personal servitude) are clearly defined. (1)
Define ownership. (7)
Ownership is the most comprehensive (1) real right (1) a person can have with regard to a thing. (1. In principle, a person can act upon and with his thing as he/ she pleases. (1) This apparent freedom is restricted, (1) however, by the law (1) and the rights of others. (1)
 Distinguish between ownership and its entitlements. (3)
Ownership is the most comprehensive (1) real right (1) a person can have with regard to a thing. (1. In principle, a person can act upon and with his thing as he/ she pleases. (1) This apparent freedom is restricted, (1) however, by the law (1) and the rights of others. (1)
A legal subject who acquires a real right from a real relationship is usually entitled by the legal order to perform certain acts in connection with the thing, for example, he/she may use or sell the thing. The capacities conferred on the legal subject by virtue of a right, in this case the real right of ownership, are called entitlements. Entitlements therefore emanate from rights, on the basis of which a legal subject may perform certain acts in regard to the thing. Note that in some textbooks the term ‘‘powers’’ is used to describe the content of ownership. However, from a theoretical point of view it is better to refer to ‘‘entitlements’’ in describing the content of a right such as ownership.

Name the entitlements of ownership. (7)
The entitlements of ownership include the entitlement to: 
use the thing (eg, to drive your car) the fruits (eg, to charge rent for the use of your car)
control (possess) the thing (eg, to hold your handbag)
consume or destroy the thing (eg, to burn your book)
alienate the thing (eg, to sell or donate your mobile phone to someone)
burden the thing (eg, to grant a mortgage over your land)
vindicate the thing (eg, to claim your car from a third person with the rei vindicatio)

Name and briefly describe with reference to examples the entitlements of ownership. (14) Use
An owner’s entitlement to use and enjoy the thing is generally the most important entitlement of ownership. People acquire ownership of things because they wish to use and enjoy them. By making use of the entitlement to burden the thing, an owner voluntarily limits the entitlement of use, for example by granting a right of habitation. In this case the servitude holder has the use and enjoyment of the thing and the owner no longer has the use .
Fruits
An owner is also entitled to the natural and civil fruits of the thing.
 Control
An owner has the entitlement to physically control the thing. By making use of his/her entitlement to burden an owner may, for example, pledge a thing. The owner then transfers control of the thing to the pledgee and therefore the owner no longer has control.
Consume or destroy
An owner is entitled to consume or destroy the thing. An issue which is becoming more and more controversial is whether an owner can actually destroy the thing. Here the question arises whether the State can, for example, deny an owner the possibility of destroying a thing that is scarce or valuable to the community as a whole. Think of cultural objects or valuable artworks. The answer to this question will be determined by the way in which society views the object in question and sees its role in determining the nature of ownership.
Alienate
An owner is entitled to alienate the thing by means of a sale or donation and transfer of ownership. Ownership of the thing passes to the buyer or the donee only upon transfer of ownership. In the case of movables this takes place by means of delivery and in the case of immovables, by means of registration.
Ownership can only be transferred to a third person by the owner or by someone who has been authorised to do so. This is in accordance with the inviolability principle of ownership, which derives from the Roman law maxim: nemo plus iuris in alium transferre potest quam ipse haberet. Therefore, where a non-owner sells the thing, the sale is valid but the seller cannot transfer ownership.
Burden
An owner is entitled to burden the thing by granting other people limited real rights to the thing. Such limited real rights will limit or burden the ownership. In such a case the owner’s ownership is limited or burdened in that some of the entitlements are frozen for as long as the pledge or mortgage is in existence.
Vindicate
Because of the inviolability of ownership, an owner is entitled to claim his/her thing from anyone who is unlawfully in control of the thing, simply by proving ownership. The defendant must then raise and prove a valid defence. This common-law principle seems to be undergoing a change in regard to immovable property in the South African courts.

S decides to develop a part of his farm Highlands as a residential township but his attorney informs him that this will not be possible. Under the Physical Planning Act 125 of 1991 it appears that a regional development plan in terms of a physical planning scheme provides that the area is to be utilised for agricultural purposes only. (5) S approaches you for legal advice. Fully advise S on his legal position.
Although S has the most comprehensive real right to Highlands and, in principle, he can do as he pleases, (1) his ownership is nevertheless restricted. (1) What we have here is a limitation on ownership in terms of the law (1) and, more specifically, in terms of a statutory measure. (1) Therefore, S will not be able to develop a township on Highlands. (1)
Name any two statutory limitations on ownership. (2)
Limitations on the use of movable things: firearms (Firearms Control Act 60 of 2000)
motor vehicles (the National Road Traffic Act 93 of 1996)
drugs (the Drugs and Drugs Trafficking Act 140 of 1992)
Immovables (ii) Limitations on immovable things:
land (the Subdivision of Agricultural Land Act 70 of 1970 and the Physical Planning Act 125 of 1991)
Name the two categories of limitations imposed on ownership. (2)


Name the two classes of limitations imposed in terms of the law. (2) 


State the purpose of neighbour law. (2)
Neighbour law deals with the limitations placed on owners in the exercise of their entitlements as owners, in the interests of neighbours. Interests must be balanced against one another and the criterion by which this balancing of interests takes place is that of reasonableness. Neighbours are expected to behave reasonably towards one another. An owner must therefore exercise his/her entitlements as owner reasonably and the neighbour must endure such exercise in a reasonable way. A certain degree of tolerance is expected of neighbours in the exercise of their entitlements as owners. The standard to be applied was formulated in Prinsloo v Shaw (1938 AD 570 590)

Briefly discuss the facts and decision in Malherbe v Ceres Municipality (1951 (4) SA 510 (A)). (10)
Facts
The appellant, Malherbe, approached the court for an interdict ordering the respondent, Ceres Municipality, to prevent acorns and leaves of oak trees growing next to the streets of Ceres from falling onto his property. The appellant claimed that the oak trees constituted a nuisance on his property in that the falling oak leaves blocked the gutters of his building, thereby causing rainwater to damage the walls of the building. (1)
Legal question
To determine whether falling leaves, acorns and protruding branches of trees growing next to streets constitute a nuisance. (1)
Ratio decidendi
General
The law expects a degree of tolerance (1) between neighbours in the exercise of their entitlements of ownership.
Regarding leaves from trees next to the street
The planting of oak trees along the streets of towns and cities is considered to be compatible with the natural and normal use (1) of streets in the Western Province. Oak trees are benign, as well as being ornamental and shade giving. If their leaves are blown onto neighbouring premises by the wind, then the owners of those premises must endure (1) them as a natural result of the normal use of the street by the respondent.
Regarding leaves from overhanging branches
The appellant cannot complain about falling leaves and acorns from overhanging branches if he allows such branches to protrude onto his property. If he chooses to allow the branches of trees to protrude onto his property, he cannot expect his neighbour to clear the leaves from his property.
(1) If the appellant wishes to prevent leaves and acorns from overhanging branches from falling onto his property, he should request (1) the respondent to remove the branches. If the respondent refuses (1) to remove the branches, the appellant may either remove them himself or he may apply for an interdict either ordering the respondent to remove the overhanging branches or forbidding him to let the branches protrude onto the appellant’s land.
Application of finding on relevant facts
The application for an interdict failed. (1) The falling leaves did not cause any obvious damage to the appellant’s building. The damage complained about could have been avoided by annually spending a small amount of money on the cleaning of the gutters. (1) It is reasonable to expect the appellant to exercise a degree of tolerance in this regard.
With regard to the overhanging branches, the appellant failed because he did not prove that he had requested the respondent to remove the branches, or that the respondent had refused to remove the branches or had claimed that he had a right to let the branches protrude onto the appellant’s land. (1)
X and Y are seriously affected by baboons that destroy their maize plants. X installs an apparatus to chase away the baboons on the boundary with his neighbour. The apparatus makes loud noises at regular intervals during the day and the night. The neighbour writes to X and Y to complain about the noise during the night, but X ignores the letter and refuses to speak to his neighbour on the telephone. X and his neighbour are not on speaking terms because his neighbour seriously insulted him a few years ago. The neighbour applies for an interdict ordering X and Y to stop the noise. X and Y rely on their ownership of the farm. They argue that they are entitled to do as they please on their property. Will this argument succeed? Substantiate your answer and refer to case law. (10)
Remark
You could begin your answer with the definition of ownership in Gien v Gien.
Follow this with a discussion of the court’s approach to the question of reasonableness and reflect the court’s finding. Judge Spoelstra in Gien v Gien held that ownership is the most comprehensive real right (1) a person can have with regard to a thing. In principle, a person can act upon and deal with his thing as he/she pleases, (1) but this apparent freedom is restricted, (1) by the law (1) and the rights of others. (1)
Here we are dealing with nuisance in the narrow sense (1) (infringement of a personality right caused by the noise) and the remedy used here is the interdict. The rights of the two owners should be weighed against each other. (1) Both neighbours should act reasonably. (1) This is an objective test. (1) One party must exercise his ownership rights in a reasonable manner and the other party must endure this exercise in a reasonable manner. (1) The applicant must prove all the requirements for an interdict. (1) (See the discussion below SU 6 para 2.2 and Setlogelo v Setlogelo (1914 AD 221 227). The court found that the applicant was severely prejudiced without real gain for the respondent as a result of the disturbing conduct. (1) The applicant consequently succeeded with his interdict against the respondent. (1)

X and Y have a lucerne field on the only piece of fertile land with plenty of water. This lucerne field borders their neighbour’s farm. The new neighbour has planted a row of pine trees along the boundary between the two farms.
The trees have grown big and the branches hang over the lucerne field. The pine trees cast a lot of shade and the pine needles fall onto the lucerne, killing large patches of it.
Do X and Y have any remedies? Fully discuss the legal position with reference to case law. (10)
Remark
In answering this question, follow the guidelines for question 10 above.
Concentrate on the reasonableness of the neighbour’s actions in planting harmful trees on the boundary next to the lucerne field. X and Y are the owners of Waterford. Q and R are the owners of the neighbouring farm, Pulang. A river runs through both farms. X and Y applied for an interdict prohibiting Q and R from continuing or renewing the nuisance caused by slate which is washed down by the river from Pulang onto Waterford during heavy rainstorms. At that time Z was the owner of Pulang. Z dumped the slate waste on the farm near the river. X and Y apply for an interdict ordering Q and R to build a wall on their farm to prevent the slate from washing onto X and Y’s land. In the alternative they claim damages from Q and R for the loss they have suffered as a result of the slate washing onto their farm. Explain to X and Y with reference to authority what their chances of success are. (10)
Answer
The question is based on Regal v African Superslate. (1) (1963 (1) SA 102 (A)
Legal question
The court had to decide whether an interdict (1) could be granted to prevent future damage (1) to the neighbouring property or in the alternative whether X and Y could claim damages from Q and R where the source of the nuisance was created by a previous owner (1) of the property.
Ratio decidendi
Regal v African Superslate dealt with nuisance in the broad sense, (1) namely damage to property. It has been held by the court that the current owner of the farm cannot be held responsible for the damage caused by the use of the property by a previous owner. (1) The court further held that neighbour law is based on the principle of reasonableness. (1) If it was reasonably possible for the current owner to prevent the damage from happening again in future, the failure to do so would amount to an unlawful act. (1)
In the case of such an unlawful act the neighbour would be entitled to one or both of the following remedies against the current owner:
(i) an interdict (1) and/or
(ii) a delictual claim for damages. (1)
The court held that the current owner had acted reasonably and the application for an interdict did not succeed.
Application of finding on relevant facts
X and Y cannot hold Q and R liable for damage caused by Z’s use of the property. If it was reasonably possible for Q and R to prevent the damage from happening again in future, the failure to do so would amount to an unlawful act. (1) This would then entitle X and Y to an interdict and/or a delictual claim for damages against Q and R. In Regal v African Superslate (question based on the facts in this judgment) the court held that the current owner, in our question Q and R, had acted reasonably.

X and Y own their farm, Waterford; X’s parents-in-law (Q and R) are owners of their farm Pulang and S is the owner of Highlands. M has a right of habitation in respect of the homestead on Waterford. S has a contract with X and Y in terms of which he can graze 100 head of cattle on the farm. S also has the right to drive undisturbed over Q and R’s farm. A mortgage bond is registered over Highlands in favour of the bank. Briefly mention the nature and extent of the limitations on the ownership of the following persons:
(a) X and Y (10)
Answer
Limited real right: (1) M’s right of habitation determines that as long as she lives, or until she abandons her right, X and Y will not be able to evict her or interfere with her right of habitation. (1) Her personal servitude (1) to live in the homestead limits X and Y’s ownership of Waterford and because it is a limited real right to the house it is enforceable against a new owner.
Personal right: (1) S’s personal right (creditor’s right) in terms of the contract (1) is not as strong as M’s right of habitation (personal servitude = limited real right). (1) X and Y have entered into a contract with S in terms of which they limit their ownership through agreement (1). In terms of this agreement S may graze 100 head of cattle on the farm. In terms of the contract S has a creditor’s right which entitles him to use the farm for grazing purposes for the period of the lease contract. If X and Y prevent S from entering the farm, they will be breaching (1) the terms of their contract with S. Furthermore, if they sell the farm to Z, a third person, S cannot rely on the contract to force Z to allow him to graze his cattle on the farm. (1) The contract creates a personal right (creditor’s right) which is enforceable only against the other contracting party.(1)
(b) Q and R (3)
Answer
Limited real right: (1) In terms of S’s limited real right, he (as the owner of Highlands) may drive over Q and R’s farm Pulang without being disturbed (land servitude). (1) Therefore, Q and R cannot, for example, place an obstruction in the road or prevent S from using the road just because they are angry with him. (1)
(c) S (4)
Answer
Limited real right: (1) The bank’s limited real right of mortgage (1) limits S’s ownership of Highlands. During the currency of the mortgage (as long as S’s principal debt to the bank has not been paid), S’s ownership is restricted in the sense that he is not entitled to sell or burden the farm without the permission of the bank. (1) Furthermore, if S is unable to pay the loan (1) in terms of the mortgage, the bank may approach the court to declare the farm executable.
Indicate the effect on third parties of the distinction between limitations imposed in terms of personal rights (creditors’’ rights) and limited real rights. Give examples to illustrate the different limitations. (10)



Briefly discuss the difference between ownership and limited real rights. (6)
The difference between ownership and limited real rights lies in the fact that ownership is a real right over one’s own thing, (1) whereas limited real rights are real rights to another person’s thing. (1) Furthermore ownership is the most comprehensive (1) real right a person can have to a thing, whereas limited real rights are fundamentally limited (1) in scope. For example, in principle the owner of a piece of land can use it as he/she wishes, (1) whereas the entitlements of a usufructuary (limited real right holder in terms of a personal servitude) are clearly defined.
Define appropriation. (5)
Appropriation or occupation (occupatio) is defined as the unilateral taking (1) of physical control (1) of a thing which does not belong to anyone (1) (res nullius), but which is within the sphere of law (1) (res in commercio) with the intention of becoming its owner. (1)
What are the requirements for a successful reliance on acquisition of ownership by means of appropriation (occupatio)?


What is the difference between original and derivative methods of acquisition of ownership? (5) 
Original methods of acquiring ownership are used when there is no cooperation from a predecessor in title (this refers to the person who was owner of the thing before the new owner); in other words, where there is no transfer of ownership.
This form of acquisition is not limited to things belonging to no one (res nullius): in cases of accession, prescription and expropriation the thing is actually owned by another, but no transfer of ownership takes place. Acquisition takes place regardless of the fact that the thing has been held by another.
Derivative methods of acquiring ownership occur with the cooperation of a predecessor in title. The right which the transferee obtains is derived from the former owner. This implies that the predecessor in title should himself/herself have been the owner and have been entitled to transfer ownership. This principle is expressed in the maxim: no-one can transfer more rights to another person than he has himself (nemo plus iuris in alium transferre potest quam ipse haberet). Furthermore, the right is transferred to the new owner with the advantages and disadvantages attached to that right.
Name and discuss the requirements of appropriation (occupatio). (10)



Mills was attempting to remove a large condenser from the Antipolis, a shipwreck, abandoned by its owners. He tied a rope with a buoy to a large condenser in the engine room. Together with its attached pipes and contents, the condenser weighed about 63 tons. Reck and Hartmann started to cut sections of the condenser loose to remove and sell them. Mills wished to stop them by means of a spoliation remedy and had to prove that he was in undisturbed physical control of the thing. Would Mills succeed in proving sufficient control for a successful reliance on the spoliation remedy? Refer to case law. (10)
This question is based on Reck v Mills. (1)
Legal question
To determine whether the first respondent was entitled to the spoliation remedy (1) mandament van spolie or alternatively to an interdict. (1) The trial court granted the spoliation order. Reck appealed against this decision.
Ratio decidendi
(i) In common law ownership of a thing is terminated by means of abandonment (derelictio), when the owner abandons his property with the intention of no longer being the owner. (1)
(ii) The spoliation remedy mandament van spolie is based on the principle that the person who has been unlawfully deprived of his/her control must be reinstated in his/her original state of control before the merits of the case can be investigated. (1) To succeed with this remedy, Mills (spoliatus) must prove that he had free and undisturbed control (1) and that, against his wish, he was unlawfully deprived of such control by the spoliator. (1) There must be clear proof of control in a physical sense.
(iii) To succeed with an interdict Mills had to show (a) that he had a clear right to the condenser, (1) (b) that he had suffered damage or that he was threatened by irretrievable damage (1) and (c) that he had no other effective (appropriate) remedy at his disposal. (1)
Application of finding on relevant facts
It was common cause between the parties that the shipwreck was a res derelicta and therefore a res nullius. The case had to be decided on then requirements for spoliation. Even if the court accepted the evidence that Mills had tied a buoy with a rope to the condenser, he failed to prove that he had exercised the required control (1) over the condenser to justify the spoliation order.
The court also refused to grant a final interdict because Mills failed to show that he had a clear right to the condenser, or that he had been prejudiced by the activities of Reck and Hartmann or that their conduct had threatened to cause him harm or that there was no other appropriate remedy available to him. (1)
The appeal against the decision of the trial court was upheld. (1)

S and his friends go for a hunting weekend. S mortally wounds a kudu. The kudu manages to escape into dense bush. S gives up the search for the kudu when darkness falls. On his way home from a party, Z, one of the farm labourers, stumbles upon the wounded kudu. He fetches his friends and they slaughter the animal and take the meat to their respective homes. Z is accused of theft of the kudu. The state alleges that S was the owner of the kudu and that Z stole the kudu. To succeed the state will have to prove that S was the owner. Will the State succeed in proving this? Substantiate your answer with reference to case law. (10)
Answer
No, the State will not succeed in proving that S was the owner. (1) S could only have become the owner by means of appropriation. (1) Appropriation or occupation is an original method (1) of acquisition of ownership. It can be defined as the unilateral (1) taking of physical control (1) of a thing which does not belong to anyone (1) (res nullius), but which is within the sphere of law (1) (res in commercio) with the intention of becoming (1) its owner. The above set of facts is similar to those in R v Mafohla. (1) The element of the definition which causes problems for S’s reliance on acquisition of ownership by means of appropriation is the element of control. Physical control is essential for the acquisition (1) of ownership by means of appropriation. Where wild animals are wounded, but actual physical control is not taken, appropriation does not take place. (1) Therefore, if one person wounds a wild animal but another person catches it or discovers the carcass, the latter obtains ownership. (1)

Q and R, who are S’s grandparents, are lovers of game and they keep two impalas, a few kudus and a giraffe in a camp of approximately 250 to 300 hectares in extent. The camp is enclosed by a fence 1.68 m high. Q and R purchased the animals at an auction from a well-known game farmer who marks all his animals with the initials JR. Late one evening the game ranger leaves the gate open and the animals escape. S and his friends go hunting on S’s farm the following evening. They shoot four of the kudus. S’s grandparents, Q and R, are claiming the value of the animals from S and his friends because they argue that the game was their property. Will Q and R succeed? Substantiate your answer. (10)
Answer
In order to answer this question you have to determine whether Q and R lost their ownership and S and his friends acquired ownership of the kudu through appropriation or occupatio.
Appropriation or occupatio is an original method of acquisition (1) of ownership. It can be defined as the unilateral taking (1) of physical control of a thing which does not belong to anyone (1), but which is within the sphere of law (1) with the intention of becoming (1) its owner.
S and his friends took physical control of the kudus. The kudus were within the legal sphere and they (S and his friends) intended to become owners of the kudus.
The question, however, is whether the four kudus were res nullius? (1) Res nullius are things that belong to no one. (1) All creatures that are wild by nature (animals, birds, fish and insects) either in their natural state (before someone has taken control of them) or when they have reverted to their former wild state (after having been tamed (controlled) by a person) are regarded as res nullius. (1) An exception occurs in the case of wild animals which have been tamed (domesticated). In this set of facts, however, one must bear in mind that the kudus belonged to Q and R, who acquired them by means of a derivative form (1) of acquisition of ownership, namely delivery. They derive their ownership from their predecessor in title (1), the game farmer, who sold and delivered (1) them to Q and R at the auction.
They are identifiable and therefore they belong to Q and R, (1) who can claim them with the rei vindicatio if they still exist or else claim their value.
Sowing and planting
Sowing and planting can be defined as an original method of acquiring ownership in terms of which growing things accede to land and become the property of the owner of the land. Accession takes place as soon as the plants take root in the soil.
S, the lessee of a section of Waterford, decides to build a dairy and stables on this farm which belongs to X and Y. S buys all the equipment to build the dairy from the cooperative, C. The cooperative reserves ownership of the equipment until the final instalment has been paid. A team of experts who work for C install the dairy under the supervision of S. They build the stable with bricks on a concrete floor. They also install all the pipes and tanks for the proper functioning of the dairy. Two years after S has started the dairy and before the cooperative has been paid in full, S becomes insolvent and the trustee of his insolvent estate argues that all the structures and equipment are movable assets which form part of the insolvent estate. X and Y claim that they became co-owners by means of accession, and the cooperative claims that it is the owner of the attachments.
Advise (with reference to case law):
(a) X and Y (10)
(b) C, the cooperative (4)
(c) the trustee of the insolvent estate (3)
Answer
(a) X and Y can only claim ownership of the equipment if they became owners by means of accession in the form of building. (1) The leading case here is MacDonald Ltd v Radin NO and the Potchefstroom Dairies. (1) The three standards applied by the courts to determine whether a movable thing is attached to an immovable thing by means of accession in such a fashion that it subsequently becomes part of the immovable thing, with the result that the right of ownership thereof subsequently vests in the owner of the immovable thing, (1) will now briefly be discussed with reference to the following criteria:
(i) nature and purpose (½) of the attached thing (½)
(ii) manner and degree (½) of attachment (½)
(iii) intention of the person annexing it (or the intention with which the attachment was effected or the intention of the owner of the movable) (1)
If the first two criteria are not decisive, the third one is the determining factor. (1) In the MacDonald case the third criterion was described as the intention of the ‘‘person annexing it’’ and also as ‘‘the intention with which it was annexed’’. The judge, however, subsequently stated that one can only look at the intention of the owner of the movable.
(1) In this particular case (and in the question) the owner of the movables was also the annexor, although he acted under the supervision of the non-owner C, who bought the movables on credit and who was also holder of the land in terms of an instalment sale. (1)
Therefore, X and Y cannot claim ownership of the equipment since it was C’s intention to retain ownership until the last instalment had been paid and it was with this intention in mind that he attached the equipment. (1)
(b) Since the attachments remained movable, the cooperative remained the owner thereof. (1) If there had been no insolvency entitling the trustee to ownership, the cooperative could have claimed the movables. (1) Owing to the insolvency of S, the cooperative’s ownership changed to a tacit hypothec against the insolvent estate. (1)
Furthermore, in Konstanz Properties (Pty) Ltd v Wm Spilhaus en Kie (Wp) Bpk the court upheld the defence of estoppel against the owner of the movables. (1)
(c) Since the attachments remained movable, the cooperative remained the owner. (1) However, since S was insolvent, (1) the Insolvency Act automatically converted the cooperative’s ownership into a tacit hypothec. (1)

Standard-Vacuum Refining Company operated an oil refinery on land belonging to it and situated within the municipal area of the Durban City Council. The latter, when assessing the appellant’s land for rating purposes, took into account the value of certain steel tanks which were part of the refinery. These tanks were used for storing unfinished and finished products. The valuators regarded the steel tanks as buildings on the land and therefore part of the immovable property. Standard-Vacuum Refining Company objected to the valuation and argued that the tanks were not buildings and therefore not part of the land. They regarded the tanks as movable things.
Will Standard-Vacuum Company succeed in their objection to the valuation?
Substantiate your answer with reference to the relevant case. (12)
Answer
The relevant case here is Standard-Vacuum Refining Co of SA (Pty) Ltd v Durban City Council. (1)
Legal question
Whether the tanks on Standard-Vacuum’s land were attached to the land in such a way as to render them immovable. (1)
Ratio decidendi
The judge stated the following:
Indeed as I understand the above quoted authorities it would appear that in each case the object of the enquiry is to ascertain whether the movable has been attached to the land or other immovable with the intention that it should remain permanently attached thereto. In order to ascertain whether such is the intention regard must be had to the following physical features viz. the nature of the movable, (1) the method and degree of its attachment to the land or other immovable
(1) and whether it can be readily removed without injury to itself or to the land or immovable to which it is attached. (1) If the nature of the movable is such that it is readily capable of acceding to the land or other immovable and is so securely attached thereto that separation must of necessity involve substantial injury, (1) either to the movable or to the land or immovable to which it is attached, then it must be inferred that the movable was attached with the intention of permanency (1) and for that reason it must be held to have become and be immovable. If, however, an examination of the physical features produces an equivocal result in the sense that from an examination of such features, no inference can be drawn that the attachment was made with an intention of permanency or otherwise, the intention of the annexor may be decisive. (1)
The intention of the annexor has to be judged at the time of the attachment
(1). To prove an intention to attach permanently it is not necessary to show that the person attaching intended the attachment to continue for all time.(1)
Application of finding to relevant facts
By examining their physical features, (1) the court found that the tanks never enjoyed an independent existence apart from the land. There was nothing in the nature of the tanks that rendered them incapable of acceding to the land, which they did by their sheer weight and method of construction. (1)
Further, the tanks could not be detached without damage to themselves and the land. Even in the absence of evidence as to the actual intention of the annexor, the above features would be sufficient to justify an inference that the intention was to attach the tanks permanently. This inference, drawn from the physical features, was confirmed by the subjective intention of the company as expressed by its representative. (1)

The original lessors owned certain immovable property situated at the corner of Smith Street and Albany Grove in Durban. A building (comprising a theatre, restaurant and other accommodation) which is known as ‘‘The Playhouse’’ stands on this property. In terms of a notarial lease agreement entered into on 6 December 1926, this property was leased to African Theatres Ltd. The original lessors formed the company Butcher Brothers (Pty) Ltd and transferred the immovable property to it in 1930. By a notarial agreement entered into on 11 May 1931 Butcher Brothers (Pty) Ltd and
African Theatres Ltd amended the terms of the original lease in certain respects. The following terms of this lease are relevant:
1 The term of the lease was a period of 50 years from 1 January 1927 to 31 December 1976.
2 The lessee had the right to renew the lease for a further 49 years from 1 January 1977 to 31 December 2025.
3 The lessee undertook to proceed with the erection of the theatre and other buildings on the said immovable property to a value of not less than £55 000.
4 On termination of the lease or any renewal from any cause whatever all buildings and improvements on the immovable property were to ‘‘revert to and ipso facto become the absolute property of the lessors without their having to pay or being liable to the lessees for any compensation in respect of the said buildings or improvements’’.
The original lessee duly erected the theatre and other buildings upon the immovable property and such buildings were named ‘‘The Playhouse’’. The buildings were solidly constructed and were elaborately finished and ornamented in a manner designed to give the appearance of an early English theatre.
The buildings were large, comprising a theatre with 1762 seats on two levels, a foyer, gallery, restaurant and other accommodation. The theatre building was equipped with all that was necessary for its use as a theatre or cinema and restaurant complex and was commissioned for these purposes. The building has been used for the said purposes ever since. Among the equipment installed in the building when it was erected were theatre seats, fitted carpets, lighting and cinema projection equipment, and air-conditioning equipment with the necessary ancillary fittings and ducting. The lease was terminated and the lessee claimed that the theatre seats, fitted carpets, lighting and cinema projection equipment, as well as the air-conditioning equipment with the necessary ancillary fittings and ducting, remained movable and that as the owner it was entitled to remove them from the theatre. Will Theatre Investments succeed in claiming the above equipment from Butcher Brothers (the landlord)? Fully discuss with reference to the relevant case. (12)
Answer
This question is based on the facts in Theatre Investments (Pty) Ltd v Butcher Brothers. (1)
Legal question
To determine whether Butcher Brothers acquired ownership of the equipment through attachment to the land. (1)
Ratio decidendi
The court stated that a generally accepted test to be applied to determine whether a movable, which is capable of acceding to an immovable and which has been annexed thereto, becomes part of that immovable is to enquire whether the annexor of such a movable did so with the intention that it should remain permanently annexed thereto. (1) Evidence as to the annexor’s intention can be sought from numerous sources, including the annexor’s own evidence as to his intention, (1) the nature of the movable and of the immovable, (1) the manner of annexation (1) and the cause for and circumstances giving rise to such annexation. (1) The ipse dixit of the annexor as to his intention is not to be treated as conclusive evidence (1) thereof but, should such evidence have been given, it must be weighed (1) together with the inferences that can be derived from the other sources of evidence mentioned above in order to determine what, in the view of the court, was in fact the annexor’s intention. In cases where no evidence is forthcoming from the annexor, a court will be constrained to determine the issue upon such inferences as may legitimately be drawn from the sources (1) mentioned above.
Application of finding to relevant facts
In applying the above criteria the court came to the conclusion that, having regard to the intended duration of the original contract, (1) as well as to the period of its possible extension, to the fact that the building was erected for the purpose of conducting a theatre in it and that the seats, the emergency lighting and dimmer-board constitute equipment essential (1) to the effectuation of such a purpose, then it is difficult to avoid the conclusion that such items of equipment when they were attached to the building were intended to remain there indefinitely. (1)
Define mixing. (6)
Mixing can be defined as an original method of acquiring ownership in terms of which movable things belonging to different persons are mixed together without the consent of the owners and in such a way that the movables cannot be separated. The mixture becomes the joint property of the former owners in proportion to the value of the things included in the mixture. The mixing together of solid materials (for example, grain or feathers) is known as commixtio; the mixing together of liquid materials (for example, oil or wine) is known as confusio.

Define manufacture. (4)
Specification can be defined as an original method of acquiring ownership in terms of which ownership is acquired by the unauthorised production of a completely new thing, using a thing belonging to another (eg, a person making wine from another person’s grapes or oil from another person’s olives).
Define acquisition of fruits. (5)
Acquisition of fruits is an original method of acquiring ownership, which takes place when a person who is entitled to separate or gather the fruits does so. Before separation, fruits are accessories of the principal thing and therefore the property of the owner of the principal thing. Upon separation, fruits become independent things which, as such, can form the objects of ownership and become susceptible to acquisition of ownership.
Distinguish between different types of fruits. (3)
Hanging fruits (fructus pendentes) – fruits in existence but still attached to the parent thing
Separated fruits (fructus separati) – fruits which have been separated from the principal thing by a natural process, for example windblown or fallen fruits gathered fruits (fructus percepti) – fruits which have been separated and gathered or collected.
Define expropriation. (6)
Expropriation can be defined as an original method of acquiring ownership in terms of which the State acquires ownership of a movable or immovable thing – without the consent of the owner against payment of compensation. Section 25 of the Constitution of the Republic of South Africa, 1996, empowers the state to expropriate ‘‘property’’ for public purposes and against payment of compensation.
Define prescription. (5)
Prescription can be defined as an original method of acquiring ownership in terms of which a person who controls (possesses) a thing openly and as if he/she were the owner for an uninterrupted period of thirty years becomes its owner. This is termed acquisitive prescription, which is the means whereby real rights, in the form of ownership and servitudes, may be acquired through the passage of time.
Name and briefly discuss the requirements for the passing of ownership. (7)
The parties should be capable to pass and acquire ownership.
This requirement requires that the parties should be legally capable of transferring and receiving ownership. Examples of persons who are not legally capable of transferring and receiving ownership are: insane persons, insolvent persons, minors and prodigals.
 The transferor must be the owner or be authorised by the owner.
This requirement refers to the inviolability of ownership. The foundation of this requirement lies in the principle that no one can transfer more rights to another than he himself has (nemo plus iuris in alium transferre potest quam ipse haberet). This means that the transferor will have to be the owner in order to effect transfer of ownership, unless he/she is capable of transferring on some other account, for example because he/she is the authorised agent of the owner (ABSA Bank Ltd t/a Bankfin v Jordashe Auto CC 2003 (1) SA 401 (SCA) 407J).
The parties should have the intention to pass and receive ownership.
The two elements in the transfer of ownership are the intention to transfer ownership and delivery (or registration). Delivery consists of the physical handing over of the thing (physical element) and the intention to transfer and receive ownership (the mental element). The physical handing over is insufficient and must be accompanied by the intention to transfer and receive ownership
Define delivery
Ownership of movable things is transferred by means of delivery. Delivery consists of two elements: a physical element (corpus) and a mental element (animus). Both elements must be present at the transfer. The physical element can be fulfilled in different ways. We usually distinguish between actual delivery (traditio vera) and constructive or fictitious delivery (traditio ficta).
Delivery with the long hand
The expression ‘‘longa manu’’ (with the long hand) indicates the basis of this means of delivery. Here transfer of the thing is not possible because of its size or weight, for example the thing might consist of a load of timber, stones in a quarry, livestock or heavy machinery. In this case the thing to be transferred is pointed out to the transferee in the presence of the thing. The transferee is placed in a position enabling him/her to exercise physical control. It is not sufficient merely to point out the thing. The transferee must be placed in a position to take control of the thing to the exclusion of others.
A mining company erected an electrical substation and steel towers on its farm to convey electricity to its mining operations. The installations and substation were erected in accordance with Eskom’s specifications. Eskom supplied power to the mining company. Subsequently the mining company ceased operations and Eskom no longer supplied it with power.
In 1981 Rollomatic purchased certain steel towers, which had previously been part of the electrical substation, from the mining company. In terms of the sale contract Rollomatic was responsible for the removal of the steel towers and their concrete foundations and for restoring the land to its original state. Delivery of the steel towers to Rollomatic would take place after the latter had made the necessary arrangements with an official of the mining company, which still owned the farm. No such arrangements were ever made and Rollomatic left the steel towers on the farm.
The managing director of Rollomatic had, in his personal capacity, hired the farm for grazing purposes, but the fenced-off area on which the substation and steel towers stood was expressly excluded from the lease. Eskom later decided to put the substation into operation again and purchased a small portion of the farm upon which the substation and steel towers stood from the mining company. It took transfer of that portion of the farm in January 1986. Eskom again used the steel towers, which were still standing there, as an integral part of the new substation. When Rollomatic sent its employees in May 1987 to remove the steel towers, they could not do so because of the erection of the new substation.
Rollomatic is claiming delivery of the steel towers to it by means of the rei vindicatio. It claims that it has become the owner of the steel towers. Which form of delivery is relevant here? Will Rollomatic succeed with its claim?
Substantiate your answer with reference to case law. (12)
Answer
The case in question is Eskom v Rollomatic Engineering (Edms) Bpk. (1)
Legal question
To determine whether ownership of the steel towers were transferred to
Rollomatic by means of delivery with the long hand (traditio longa manu). (1)
Ratio decidendi
It is not an essential requirement for delivery with the long hand that the transferee is placed in physical control. (1) However, the thing must be pointed out to the transferee and he/she must be placed in such circumstances that he/ she and he/she alone can deal with it at pleasure. (1) In this way the physical element is sufficiently fulfilled. Obviously the parties must intend to transfer and receive ownership. (1) If both these requirements have been fulfilled, delivery is considered complete in law. When the deposit of the subject matter in the presence and at the disposition of the transferee takes the place of physical prehension, the delivery is said to be made longa manu, and it constitutes oneof the forms of fictitious, (1) as distinguished from actual, delivery.
Application of finding to relevant facts
The court did not find it necessary to determine whether the towers were movable or not. (1) From the evidence it was clear that Rollomatic never exercised control (1) either over the land (1) in question or over the towers.
(1) It therefore failed to show that one of the requirements for delivery with the long hand had been met, namely that it must have been able to take physical control of the towers after they had been pointed out to it. Rollomatic therefore failed to prove (1) that it had become the owner of the steel towers and consequently it was not entitled to an order for delivery of the towers. (1)
4 There is a windmill on the farm of X and Y, which they no longer use. S purchases it from them. His father takes him to the windmill and shows it to him. He says: ‘‘Here is the windmill. You must come and dismantle it and take it away.’’ S undertakes to do this as soon as he has the time. For six months S does not visit his parents or remove the windmill. Z approaches X and Y and offers to buy the windmill. They sell it to him. Z removes the windmill anderects it on his farm. S claims delivery of the windmill from Z with the rei vindicatio. What must S prove to succeed with the rei vindicatio? Will S succeed in proving all the requirements for the rei vindicatio (refer to the way in which ownership was acquired in this example)? Substantiate your answer with reference to case law.

Describe or explain delivery with the short hand with reference to an example.
According to this so-called ‘‘short-handed’’ method, no transfer of physical control takes place, since the transferee is already in control of the thing, although not as owner. For example, the transferee may be a buyer in terms of an instalment sale and on payment of the last instalment, he/she acquires ownership by means of delivery with the short hand. No transfer of control is necessary. It is therefore important that there should be a clear indication of the intention requirement (Info Plus v Scheelke 1998 (3) SA 184 (SCA)). There should be some clear proof that the transferee holds on a new basis as owner (see eg Marcus v Stamper and Zoutendijk 1910 AD 58).

Define constitutum possessorium
Constitutum possessorium is in a certain sense the very opposite of delivery with the short hand (traditio brevi manu). Here the transferor retains physical control over the thing of which he/she has agreed to transfer ownership to the transferee. It is only the intention towards the thing that undergoes a change. For example, X buys a watch from a jeweller and leaves it with the jeweller for cleaning (see further, the example above and also ABSA Bank Ltd t/a Bankfin v Jordashe Auto CC 2003 (1) SA 401 (SCA) 407J).
Define the rei vindicatio
The rei vindicatio can be defined as a real action with which an owner can claim his/her thing from whoever is in control of it unlawfully (without the owner’s permission or consent). It may be instituted in regard to movable or immovable things. In the latter case the remedy takes the form of an eviction order.
Define Estoppel
Estoppel can be defined as a defence which can be raised against an owner’s rei vindicatio where the owner of a certain thing, through his/her conduct, culpably leads third parties to believe that someone else is the owner of the thing or is authorised to alienate the said thing, and the third party, relying on this representation, obtains control of a thing and in doing so acts to his/her detriment. If the defence succeeds, the vindicatory action will be denied.
Define Interdict 
An interdict can be defined as a summary court order applied for on an urgent basis. In an application for an interdict the applicant may apply for an order forcing a person to do something or to refrain from doing something. It is a speedy remedy where rights have been infringed or are about to be infringed.
(The requirements for an interdict are therefore as follows:
a clear right,
an actual or reasonably apprehended violation of a right, and
no similar protection by any other ordinary remedy.)
Define the condictio furtiva.
The condictio furtiva originated in Roman law. It is a personal action arising from the delict theft. This means it can only be instituted against the thief or, after his/her death, the thief’s heirs. The condictio furtiva can be defined as an action which can be instituted by the owner or a person with a lawful interest in claiming the thing or its highest value since the theft from the thief or person who removed the thing with deceitful intent (Clifford v Farinha 1988 (4) SA 315 (W) 323F-324). This action can be used as an alternative to the rei vindicatio.
Requirements
To succeed with this action, the applicant must prove:
(i) ownership or retention of a lawful interest from the date of theft to the date of institution of the action
(ii) theft or removal of the thing with deceitful intent
(iii) if the action is not instituted against the thief or deceitful remover, that the defendant is the heir of the former
____________________________________________________________________________
Define Actio ad exhibendum
In Roman-Dutch law the actio ad exhibendum was regarded as a property-law action. In modern law the tendency is to regard it as a delictual action. The actio ad exhibendum can be defined as an action in terms of which the owner can claim the market value of the thing from a person who destroyed or alienated the thing with a mala fide intention.
Because of its peculiar requirements, however, experts in the law of delict find it difficult to make it fit into the delictual mould.
Requirements
The following must be proved to succeed with the actio ad exhibendum:
(i) ownership of the thing
(ii) wrongful and intentional alienation or destruction of the thing
(iii) mala fide intention (with knowledge) of the person who alienated or destroyed the thing
(iv) loss by the owner of the thing
The requirements for this remedy were explained as follows in Frankel Pollak Vinderene Inc v Stanton (2000 (1) SA 425 (W) 429–430)
Aquilian Action
Damages can be claimed with this action from any person who through his/her unlawful conduct caused loss to an owner’s thing in a culpable (intentional or negligent) manner
(Hefer v Van Greuning 1979 (4) SA 952 (A) and Philip Robinson Motors (Pty) Ltd v NM Dada (Pty) Ltd 1975 (2) SA 420 (A)). [The requirements for success with the Aquilian action are discussed extensively in the module on the law of delict.]
The following must be proved to succeed with the Aquilian action (actio legis Aquiliae):
(i) unlawful conduct by the defendant
(ii) culpability (intent/negligence) on the part of the defendant
(iii) proprietary right/interest of the plaintiff in the thing
(iv) patrimonial loss by the plaintiff
(v) causal connection between the patrimonial loss and the conduct of the defendant.
Name the three main groups in terms of which ownership is terminated.
Death of the owner, the destruction of the thing and termination of the legal relationship.
Mention the three subgroups in which the legal relationship between an owner and his/her thing is terminated. (3)
Transfer of ownership
A person loses ownership of his/her thing when he/she transfers it to another person by means of delivery or registration.
Loss of physical control (thing becomes res nullius)
Ownership ends when a thing becomes a res nullius (eg, by loss of control of wild animals or where tamed animals lose the habit of returning). Here a distinction is drawn between a res derelicta (which is a thing which has been abandoned by the owner with the intention of no longer being the owner) and a res deperdita (which is a lost thing).
The former becomes a res nullius, but the latter remains the property of the owner
Operation of law

Ownership is terminated by operation of law, for example in accession, acquisitive prescription, attachment and sale in execution, confiscation (by the State), expropriation (see, eg, section 8(1) of the Expropriation Act 63 of 1975), forfeiture (in favour of the State), insolvency, manufacture, and in terms of a number of statutory provisions (eg, demolition of a house erected in contravention of building regulations).
Co-ownership can be defined as the situation where two or more persons own the same thing at the same time in undivided shares. It is important to note that it is the abstract concept of ownership that is divided, not the thing itself. Two forms of co-ownership can be distinguished, namely free co-ownership and bound co-ownership.
In free co-ownership the co-ownership is the only relationship between the co-owners (see the position of Q and R in example 1 above). Bound co-ownership exists where there is an underlying legal relationship between the co-owners which determines the basis of their co-ownership, for example, a marriage in community of property (see the position of X and Y in example 2), a partnership or a voluntary association. In all these cases the underlying relationship will determine, for example, whether the co-owners can burden or alienate their shares, how the co-ownership can be terminated and how the entitlements will be exercised by each co-owner.

Whole thing
Please note that in this paragraph we deal with the whole thing owned by all the coowners.
Alienation or burdening
It should be borne in mind that the ownership is divided and not the thing. Therefore, to alienate (by means of a sale or donation) or burden (by means of a pledge or mortgage) the thing as such, all the co-owners must consent to the alienation or burdening and cooperate in complying with the required formalities. In Bonheur 76 General Trading (Pty)

Discuss the Aquilian action as an action for the protection of possession and holdership, under the following headings:
(i) nature of the action (1)
(ii) who can claim? Motivate your answer. (3)
(iii) against whom action can be instituted? (2)
(iv) what can be claimed? (1)
Answer
(i) The aquilian action is a delictual action. (1)
(ii) Modern law recognises that other persons besides the owner may have a patrimonial interest in the thing or in control of the thing, and therefore owners, (1) lawful holders (1) and bona fide possessors (1) can institute this action.
(iii) A person who has culpably (1) and unlawfully (1) damaged the thing can institute the action.
(iv) Damages can be claimed. (1)

S sells part of his farm to Z, a developer, who wants to develop the land as a township. After Z has obtained permission for the development, he lays out the area in terms of township establishment legislation as Newtown Extension
1. Newtown Extension 1 consists of 30 stands of 500 square metres each. Against the title deeds of each stand in Newtown Extension 1 a condition of title is inserted into all the title deeds which provides that only a single residential dwelling house may be erected on the stand. Explain how a court could interpret whether the condition of title would constitute a deprivation in terms of section 25(1) of the Constitution. (5)

Section 25(1) of the Constitution (the deprivation clause) (1) provides that “no one may be deprived of property except in terms of a law of general application and no law may permit arbitrary deprivation of property”. (1) The provision in the Physical Planning Act 125 of 1991 is in terms of town planning legislation, in other words, a law of general application. (1) The conditions are restrictive because they determine that the law may be used for agricultural purposes only. (1) Owners of these properties obtain ownership, subject to this restriction, which can be seen as a deprivation in terms of section 25 of the Constitution. (1) The provision is permissible.
