PROPERTY LAW
INTRODUCTION
	Property Law
	Law of Things

	Refers to the law of things which is the system of legal rules that regulates legal relationships btw legal subjects in regard to a particular legal object – a thing.
	Brach of private law which consists of a number of legal rules that determine the nature, content, vesting, protection, transfer & termination of various legal relationships btw a legal subject & a thing as well as the rights & duties ensuing from these relationships. 

	Property
	Thing

	Everything that forms part of a person’s estate.

This includes assets such as:

1. Things (e.g. land / car / computer / cell phone)

2. Personal rights (creditor’s rights / claims – e.g. = right to salary, proceeds of an insurance policy, right to claim purchase price in terms of a contract of sale)

3. Immaterial property rights (e.g. copyright & patent rights)
	A specific asset (legal object) in a person’s estate.

And independent part of the corporeal world, which is:

1. External to humans;

2. Subject to human control; and

3. Useful & valuable to humans


	Legal Subject
	Legal Object

	Any person capable of acting as a subject in legal relationships & of acquiring rights & incurring duties in the process.

Most common = natural persons (humans)

Can also be legal persons such as – the state / universities / companies / close corporations, etc. – they act as legal subjects in legal relationships & can acquire rights & duties.
	Every object with which a legal subject has a legally recognised relationship.

Divided into:

1. Things;

2. Performance;

3. Immaterial Property; and

4. Personality Property

1 & 2 = distinguishing btw these two is very NB because it determines NB distinguishing btw real & personal rights.

Each of above (1 – 4) has it’s own characteristics & distinguishes it form other legal objects.


	The Law
	Rights

	Body of rules & norms which regulates & harmonises the community by demarcating (making boundaries / limits) the rights & duties of legal subjects.
	Deals with the lawful relationships btw legal subjects among each other & in relation to the objects of their rights.


Real relationship:

A particular legal relationship btw one / more legal subjects & a thing – to which the law attaches consequences.

It is broader than the concept “real right” > real relationships INCLUDE real rights as well as certain unlawful real relationships!

There are 2 sides to a real relationship:
	Subject-object relationship
	Subject-subject relationship

	Btw particular legal subjects & the particular thing involved in the relationship which may imply specific rights & duties for the legal subject in relation to that thing.
	Btw the particular legal subject & all other legal subjects, which may imply specific rights & duties btw the various legal subjects.


Nature / content & consequences of a real relationship in a specific situation may be influenced by:

1. attitude of the legal subjects concerned;

2. nature of the thing; and

3. variety of surrounding circumstances.

The 3 categories of the most NB legal relationships are:

	Ownership
	Possession
	Holdership

	
	Physical control of thing with intention of an owner = amino domini
	Physical control of thing with intention to derive a benefit

	Always lawful – therefore – a real right
	Always unlawful – only a real relationship – not a real right
	Lawful or unlawful – when lawful – gives rise to a real right (e.g. pledge / usufruct)

	
	These two can be subdivided into various legal relationships that can be:  lawful / unlawful / in good faith / in bad faith


Establishment / nature / content / protection & termination of each of these real relationships are governed by the rules of the law of things.

Not all legal relationships confer rights on the legal subject since the content & consequences of legal relationships vary according to the consequences of each case.

Real rights:

A lawful real relationship btw a legal subject & a thing which confers direct control over the thing on the legal subject as well as the relationship btw the legal subject & all other legal subjects who must respect this relationship.

Only lawful real relationships = ownership & lawful holdership can confer real rights.

Possession & unlawful holdership are unlawful real relationships & don’t confer any real rights – but law does attach certain circumstances to such relationships!

Entitlements:
Refers to the CONTENT of a right.

Entitlements of a real right determine which acts a legal subject may perform in regard to a thing.
Real right of ownership = most NB entitlements = legal subjects entitlements to:

1. control;

2. use;

3. burden (encumber);

4. enjoy the fruits;

5. consume;

6. alienate; and

7. vindicate

a thing.

The various legal rules governing the establishment & exercise of these entitlements all form part of the law of things.

Remedies:

When law recognises a real relationship / real right, enforcement takes place by real remedy.

A real remedy = legal process with its own purpose for which certain requirements are set and which protects, maintains or restores a real relationship in a specific way.

A real remedy finds applications in lawful & unlawful real relationships.

Functions of the law of things:

1. Harmonise / regulate various competing ownership rights;

2. Harmonise / regulate an owner’s rights re his thing with the rights of other limited real rights holders to the same thing; and

3. Controls the acquisition, transfer & extinction of things & real rights.

Basis & Sources of the law of things:

Basis = 

Roman L.  Socio-economic & cultural environment influenced natural content & applications of legal principles & institutions.

Sources – in order of priority:

1. Constitution of the Republic of South Africa, 1996

2. Statutory law

3. Case law

4. Common Law (RD-L) / Indigenous (customary) law

CHARACTERISTICS OF A THING:
1. Corporeality

Perceptible (able to become aware of / see / notice) by means of the senses.

Two specific problems created:

a. RD-L tradition:

Certain real rights are defined in such a way that the object of the right is described as an incorporeal thing.

Can deal with institutions where the object of a right is an incorporeal thing as exceptions – most NB exception = a pledge of claims.

b. Technological developments:

Given rise to questions as to whether a natural process (i.e. electrical / atomic energy) can / should be regarded as a thing.

IE:  can electricity be stolen?

2. External to humans
Not part of the human body.

In future – this may give rise to a debate due to advanced medical technology & shortage of human body parts for transplants.

	Human tissue parts
	Other

	EG:  Hair / blood / semen / ova
	EG:  Kidneys / lungs

	Can easily be separated from the body & replenish (renew) itself.

Significant because of it’s implications for the provision of human procreation cells in the growing industry made possible by artificial procreation.
	Can be separated – but – such separation may be harmful.
Significant because there is a need for body parts for transplant purposes.

	Both above involve objects belonging to a living persons.  Q is = should persons be allowed in law to deal with parts of their bodies / not?  

Dealing with and in these objects are regulated by the Human Tissues Act.



Objects from the body which can no longer be related to a person since he is brain dead also poses 
a problem > two issues:
a. Should the person have given his consent to such an organ donation before his death?

b. Can payment be levied by their relatives, or not?

Corpses are regarded as things BUT are outside the legal sphere (extra commercium).

3. Independence

Has it’s own, individual existence & can be recognised as a demarcated, distinct entity.
This requirement is as a result of RD view that 2 persons cannot simultaneously (@ same time) be owners of diff aspects of the same thing.

Problems posed:

a. Composite things (car / bicycle) made up of several parts – must distinguish btw principle, accessory & auxiliary things so as to obviate problems surrounding ownership of composite things.

b. Some things (water / sand / gasses) aren’t naturally delimited into recognisable units, but are only collected into independent units by human intervention = only with such human intervention can it be said to be an independent thing.

c. In some cases – characteristic of independence / individuality has been adapted by new developments in the law of things – 

e.g. 

i. Ownership in sectional title units – sec title owner has a right of ownership in a unit that comprises of a section of a building & a share in the communal parts of the building & land on which the building stands – Regulated by Sectional Titles Act.  Sec title unit can therefore be regarded as an independent thing.  
ii. Demarcation of pieces of land on which owners establish their rights of ownership – Land Survey Act.

4. Subject to human control

Potential to be legally controlled by humans.

5. Useful & valuable to humans

Real relationship that has legal consequences.

Need not denote economic / market value with a price but – legal subject wants his relationship with thing to be maintained by law against interference by other legal subjects.

Depends on circumstances & determined objectively.

Legal maxim – the law doesn’t concern itself with trivialities (de minimis non curat lex) is NB here.

CLASSIFICATION OF THINGS
Classified according to 2 major criteria:

1. Relation to humans

2. Inherent nature of thing concerned

1. Relation to humans

Function / purposes it has in legal processes & transactions.

Must distinguish btw negotiable & non-negotiable.

Negotiable:

Res in commercial = things which are in the legal sphere / commerce / trade.

Following things excluded from commerce (res extra commercium) and therefore non-negotiable:

a. Res communes ominium = don’t fall under private legal control – are available to be used by all legal subjects (e.g. free air).

b. Res publica = belong to the state – used for general benefit & use of the public (e.g. national parks / sea / seashore).

c. Res extra commercium = not freely negotiable for another reason (e.g. body parts / a corpse).  Note – for religious purposes – a corpse & it’s parts aren’t regarded as things.

Negotiable things may be:

a. Res alicuius = belong to an owner & form part of his estate.

b. Res nullius = susceptible to ownership – but belong to no-one (e.g. wild animals / fish / thing thrown away with intention of no longer being owner).

2. Inherent nature

It’s characteristics / qualities:
a) Singular & Composite things

b) Fruits

c) Moveable & immovable things

d) Fungible & Non-fungible things

e) Consumable & Non-consumable things

f) Divisible & indivisible things

a) Singular & Composite things

	Singular
	Composite

	Consists of a single piece

I.E.  Horse / stone / brink
	Made up of constituent parts / even independent things jointed together to form a new entity.

I.E.  Car / Bicycle

Constituent things lose their individuality & composite thing is regarded as the one thing.

Consists of 3 kinds of constituent parts:

Principle thing = i.e. car

The independent thing made up of various parts it exits independently as a composite things – it’s not a constituent / supplementary part of another thing.

LAND – is ALWAYS a principle thing.

Accessory thing = i.e. brick cemented into a wall

Can have a separate existence apart from the composite thing – BUT – has forfeited its independent existence because it’s been physically joined to the principle thing.

Auxiliary thing = i.e. key – w/o the lock – key is not functional – loses it’s independent character – it’s economic value in terms of it’s purpose & use depends on the unity btw the lock (principle thing) & the key

Same as accessory thing – i.e. can have a separate existence apart from the composite thing – BUT – auxiliary thing is economically dependant on the principle thing & forfeits its independent existence W/O being physically joined to the principle thing. 


Collection of things:

Must be distinguished from composite things.

There are 2 forms:

1. Collection of similar things
I.E.  Flock of sheep / swarm of bees / stock of a shop

Collection is treated as a single unit & that unit is a composite thing – although – members / parts do NOT lose their individuality.

NB – such a collection is only regarded as a unit for certain purposes.

Owner owns both the flock / swarm / stock AND the individual sheep / bees / items in the stock.

2. Collection of dissimilar things:

I.E.  entire estate to be treated by law as a legal unit – but only for specific purposes.

Corporeal / incorporeal things / things and rights.

b) Fruits

Denot the income / yield regulary produced by the principle thing, while principle thing itself is preserved.

In principle =

Fruits are accessory things & constitute part of principle thing – BUT – they are intended to be separated from the principle thing so as to have an independent existence.

(Therefore…while attached to the principle thing = accessory thing).

Must distinguish btw:

1. Natural fruits (fructus naturales) = wool / fruit / milk

2. Civil fruits (fructus civiles) / non-organic yield = interest on capital / rent payments

3. Hanging fruits (fructus pendentes)

4. Seperated fruits (fructus separati)

5. Gathered fruit (fructus percepti)

1 & 2 above are most NB.

Rights to fruits vary according to the relevant legal relationship involved.

c) Moveable & immovable things

	Moveable
	Immovable

	Things that can be physically moved 

I.E. car / cattle
	Land & everything permanently attached to it – including natural attachments = plants AND artificial attachments = buildings & structures permanently attached to the land.


Distinction significant for:

1. Formalities & requirements for transfer of ownership:

Transfer of movables = delivery

Transfer of immovable’s = registration in the Deeds Office

2. Statutes distinguish btw moveable’s & immovable’s:

IE:  Deeds Registries Act & Alienation of Land Act

3. Private International Law:

Law of owner’s domicile applies in cases of moveables 

Law of immovable’s location govern immovable’s

4. Right to alienate / encumber estate of a minor:

Permission of Master of HC required for alienation / encumbrance of minor’s immovable assets worth more than R100,000.

5. Execution of judgment debt & insolvency:

Debtor’s moveable assets are sold before immovable’s to secure payment of judgment debt.

6. Criminal law:

Theft can only be committed re moveables – arson can only be committed re immovables.

7. Real security:

Pledge = movables / Mortgage = immovables.

d) Fungible & Non-fungible things
Fungible = replaceable / Non-fungible = irreplaceable

Distinction depends of if it has individual characteristics / value / if it belongs to a certain kind / genus.

Distinction is significant for:

1. Law of obligations:

Replace ability / otherwise of a specific thing is determined by agreement btw the parties & may affect the consequences of the agreement.

2. Pledge:

Fungible can’t be given in pledge with intention that it can be replaced by a similar thing.  Pledgee cannot use the pledged article.

3. Transfer of ownership:

Fungible in some cases may change ownership by commixtio (mixing of solids) or confusio (mingling of liquids).

4. Replacement:

Courts more inclined to authorise repair / replacement of a damaged / destroyed fungible than non-fungible.

e) Consumable & Non-consumable things

	Consumable
	Non Consumable

	Res consumptibiles
	Res non consumptibiles

	Used up / value diminished by ordinary use 

EG:  Pencils / food / cigarettes
	Preserved in spite of normal use – even if subject to normal wear & tear

EG:  Car / stove




Distinction has significance for:
1. Loan / lease & usufruct 

Consumables = borrowers / lessee’s / usufructuary’s duty to maintain is really a duty to replace.

2. Ownership

Person who uses a consumable thing becomes owner by means of consumption.

3. Money = a consumable

f) Divisible & indivisible things

	Divisible
	Indivisable

	Can be divided w/o losing it’s essential characteristics, into similar parts of which the nature & function are essentially same as those of the original thing.

EG:  bag of sugar / roll of fabric / piece of land
	Can’t be divided w/o destroying / changing the nature of the thing.

EG:  car / painting


REAL RIGHTS & PERSONAL RIGHTS (AKA - CREDITOR’S RIGHTS / CLAIMS)

Distinction btw real rights & personal rights (aka – creditor’s rights / claims) forms basis of div of patrimonial law in:  law of things (real rights) & law of obligations (personal rights).
Diff legal consequences ensue from diff rights.

	Real Right
	Personal Right

	S 63(1) of Deeds Registries Act provides that personal rights can’t be registered over land – this distinction became fundamental for law of things.  As exception – this section allows for registration of a personal right where such a right is ancillary / complementary to registrable real right

(Subjective) (existing in persons mind & not produced by things outside it) right which confers on the holder of the right (legal subject) a direct claim to and control over the thing which may be enforced against all third parties (other legal subjects)

	AKA – “Creditor’s right” / “claim” (“claim” used to denote right to performance which creditor has against debtor in terms of an obligation.

Originates from and obligations (which arises from a contract / delict / other causes like unjust enrichment or unauthorised management of another’s affairs).

An obligation is an abstract legal tie btw 2 specific legal subjects in terms of which the one party – creditor – has right to a particular performance against the other – debtor – who in turn has corresponding duty to render such performance




2 Theories can be used as guidelines to attempt to distinguish btw real & personal rights:
	Personalist Theory
	Classical Theory

	Emphasises the person against whom the right may be enforced.

 real right operates absolutely – it is enforceable against the world at large.  Recognition & compliance with such a right may be enforced against ANYONE.  i.e.  whatever my relationship with someone – that person will have to recognise my ownership of a thing & I can claim my thing from anyone in control of it.

Personal right has relative operation – can be enforced only against the particular person who is obliged to perform.


	Correpsonds to RL distinction – it refers to nature of the object to which right pertains.
Real rights concern relationship btw person & thing.  A real rights confers direct control & right of disposal over a thing.

Personal rights concern relationship btw persons.  A personal right entitles creditor ONLY to claim performance from particular person – object of right is therefore performance.



	Criticism:
	Criticism:

	Overemphasises absolute operation of real rights, which don’t really always & necessarily operate absolutely.  (i.e. owner prevented by estoppel (owner culpably created impression that 3rd person was owner / had authorisation to alienate the thing)from enforcing his right of ownership against another).

Personal rights don’t always have only relative operation.  In exceptional circumstances – operate absolutely & have to be respected by outsiders.  (i.e. service contract – outsider can’t interfere in relationship btw employer & employee).
	Most instances – this will help to determine if dealing with real right / not – BUT – it’s sometimes difficult to determine exactly what is meant by a “direct relationship with a thing”.  Certain personal rights also have a thing as their object, but they aren’t real rights (i.e. personal rights to acquire a thing – X buys a car from Y.  In terms of the contract X has right to the car – but only a personal right.  Before delivery, X has personal right to claim delivery of car.  X acquires real right (ownership) after delivery of car to him).

	Comments on criticism:

Criticism is valid – but overemphasises exceptions in each of categories of rights.  

Generally – theory is valuable to determine nature of rights.
	

	Further criticism:
	

	Other rights, i.e. personality rights (rights to integrity / reputation) and immaterial property rights (patent rights & copyright) = also operate absolutely.
	

	Comments on criticism:

Has little substance – since theory is used to distinguish btw real & personal rights for a particular reason.  It is valuable to demarcate the boundary btw the law of things & law of obligations – but – in particular – to determine which rights may be registered against land in terms of S 63(1) of Deeds Registries Act.
	


Each theory has NB elements that are indicative of the inherent characteristics of real rights & personal rights.
Real rights & personal rights have following distinguishing characteristics:

	
	Real right
	Personal right

	Object
	Corporeal thing

(except pledge of claims)
	Performance

	Content
	Holder has direct claim to & a right of disposal over a thing
	Holder entitled to claim performance from specific person

	Remedies
	Real action 
	Personal action

	Origin
	Has it’s origin in legal facts other than obligations
	Come into effect through obligations

	Absoluteness
	Absolute – holder of right can vindicate his thing from whomever is in control of it (subject to certain exceptions)
	Relative – holder can enforce his right ONLY against person who is obliged to perform in terms of an obligations (i.e. contract / delict)

	Preference
	Insolvency – real right enjoys preference over other rights.

Maxim – first in time is stronger in law – applied in case of two / more competing real rights
	Apart from few exceptions, preference principle doesn’t apply

	Publicity
	Establishment acquires some form of publicity – i.e. delivery (movables) / registration (immovable).
Reason for above = nature of real rights – they have to be respected by world at large – so there should be some form of publicity to inform outsiders of the existence / transfer / extinction of the real right.
	None.


Above are only guidelines – not a means of classification!!!
Case study:  Ex parte Geldenhuys (PRESCRIBED)
Facts:

Married couple drafted a mutual will which provided that, on the death of one spouse, the surviving spouse and children would inherit the farm.  They provided further that the farm should be partitioned when their oldest surviving child reached age of majority & drawing of lots would determine who got which portion of farm..

Furthermore, they provided that the heir who got the portion with the homestead should pay an amount of money to the other children within 5 years of reaching majority..  

Attorney reassured them that the provisions re the div of the farm & pmt of sum of money after their death would be registered against eh title deed of the farm.
Conditions contained in the will: -

“As soon as our first child reaches his / her majority, the survivor of the testator shall be bound to subdivide the said land in equal portions & distribute it among the children, such distributions to be made by the survivor & such major child by drawing lots…and we declare & direct that the child who by such lot obtains the portion comprising the homestead of the farm Jakhalskop shall pay the sum of 200 pounds to our other children” within a specified time”.”
Applicant applied for an order:

(a) instructing Register of Deeds to register transfer of certain farms in favour of the children of the dead spouse and applicant, her surviving spouse, subject to the conditions of the will;

(b) allowing applicant, in his capacity as executor testamentary of estate of testatrix, to have farms surveyed into equal portions, & asking Court to appoint some responsible person to act in place of eldest child & to divide farms by way of lots, and also to allow applicant, in his capacity as father & natural guardian, to pass a bond on the portion accruing to such minor child who may obtain the homestead of the farm with the usual conditions of preference to the extent of 100 pounds;

(c) costs of application to be paid by the minor children.

Judgment:

Order granted in terms of (a) and (c).

Reason for judgment:

Court formulated a test to determine whether one is dealing with real / personal right:

“One has to look not so much to the right, but to the correlative obligation.  If that obligation is a burden upon the land, a subtraction from dominium (ownership), the corresponding right is real & registrable; if it is not such an obligation, but merely an obligation binding on some person / other, the corresponding right is a personal right, or right in personam, and it cannot as a rule be registered.”

In applying above test, court came to conclusion that the provisions that the farm must be divided when oldest surviving child reaches age of majority & that the drawing of lots will determine who gets which portion of the farm place a burden on the land itself (in that the time & manner of division restrict the ordinary rights of co-owners to divide the common property when & in a manner on which they agree).  

These provisions were regarded as conditions aimed at creating real rights and could be registered.

The provisions that the heir who gets the portion of the homestead on it must pay an amount of money to the other heirs was regarded as creating a personal right since it was only an obligations on a specific person to pay a sum of money & a claim for payment of a sum of money is, as a rule, not regarded as a real right.

This condition placed an obligation on that person in his / her personal capacity and not as owner of the land.

But, the court held that since the latter (above) was so closely related to the real right; it could be registered as an exception.

Criticism:

1. It is not possible to identify the most NB real right, ownership (dominium) by means of the “subtraction from dominium (ownership) test”.  

How can you define ownership by having recourse to the test, if test requires right concerned should limit ownership?

Test can only be applied if ownership has ALREADY been determined & identified by means of OTHER criteria, in other words, test can be used only to identify limited real rights to another person’s property (iura in re aliena).

2. Personal rights can also impose restrictions on ownership

An owners obligations to pay over a portion of proceeds of his property to another does imply a limitation of the owner’s ownership (dominium), but the corresponding right is not necessarily a real right – Lorentz v Melle.

In both the above, the exercise of owner’s ownership is limited to a certain degree.  

NOTE:  

A personal right which limits the exercise of ownership still has as its object, performance by a specific owner.  This performance cannot be exacted from the owner’s successors in title.  (I.E:  S has a personal right to use farm belonging to X & Y for grazing purposes.

A limited real right – on the other hand – has as its object the thing itself.  The right & the accompanying obligation remain connected with the thing concerned, regardless of who the owner of the thing is.  (I.E:  M has a personal servitude (limited real right) of habitation over a homestead on a farm belonging to X & Y).

SA courts realised that the subtraction from the dominium test cannot be applied w/o qualification.  Parties are required to have envisaged that the accompanying obligation would be binding – not only to the present owner, but on his / her successors in title as well.  It’s clear that the courts don’t apply the subtraction from the dominium test w/o considering the additional requirements as well.  It is not always easy to apply the test to a specific set of facts & the distinction btw real & personal rights is one of the most problematic areas of law of things.  SCA confirmed this test in Cape Explosive Works Ltd v Denel (Pty) Ltd.

In principle, only real rights may be registered in the deeds registry.  S 63 of Deeds Registries Act provides that, excluding provisions in mortgage bonds, leases (incl. amendments, sessions / cancellations thereof) and deeds of grant as contemplated in S 31(1)(c) of the Act, no condition to a deed which purports to create a personal right on immovable property & no condition which does not restrict the exercise of ownership on immovable property, shall be capable of registration.  

Section authorises registrar to accept such a condition for registration if, in his opinion, it is complementary / ancillary to another registrable conditions / right in the deed.  BUT registration of such condition does not convert the right it may contain to a real right.  (As in Ex parte Geldenhuys).

CATEGORIES OF REAL RIGHTS

	Ownership
	Limited real rights

	Real right over one’s own thing
	Rights to another person’s thing

	Most comprehensive real right to a thing
	Limited, in principle

	EG:  Owner of a piece of land – use it as he wishes
	EG:  Entitlements of usufrutuary (holder of limited real right over land of another) – clearly defined and limited form the outset.


OWNERSHIP

Definition: 

Most comprehensive real right a person can have with regard to a thing.  In principle, a person can act upon with his thing as he / she pleases.  This apparent freedom is restricted however, by the law & rights of others.

Defined with ref to it’s:

1. Inviobility;

2. inherent nature

3. entitlements

1. Inviobility

Principle that a person cannot lose his ownership w/o his consent, with its proposition that follows that a person cannot pass a better title than he has – RL maxim – nemo plus iurus = no one may transfer more rights to another person than he has himself.

2. Inherent Nature

Most comprehensive real right person can have to his thing = refers not only to fact that owner can enforce his ownership against the world at large – but also to the number of entitlements / extent of entitlements flowing from ownership.  

Ownership is recognised by it’s absolute & individualistic nature.

Case study:  Gien v Gien (AS IS IN SG)

Facts:
X & Y seriously affected by baboons that destroy their mealies.  X installs apparatus to chase away baboons on the boundary with his neighbour.  Apparatus makes loud noises regularly during day and night.  Neighbour rights to X & Y to complain about noise during night – X ignores letter & refuses to speak to neighbour on telephone.  X and neighbour not speaking because neighbour seriously insulted X few years ago.

Court defined ownership with reference to its inherent nature as the most comprehensive real right person can have to a thing.  Point of departure is that a person can do with his thing as he pleases.  This apparent freedom is restricted by the law & rights of others.  No owner ever has unlimited right to exercise his entitlements in absolute freedom in his own discretion.

Limitations on ownership categorised as follows:

	(Objective – not influenced by personal feelings / opinions) Law
	(Subjective – exists in persons mind & not produced by things outside it) rights of other people

	Statutory limitations & neighbour law.

Influenced by social / economic & political factors – these play decisive role in determining the limitations.
	Limited real rights & personal rights

Limited real rights:

IE:  right of habitation / real right of servitude / banks ltd real right of mortgage

Personal rights:

Less limiting than limited real rights.

IE:  contract for someone to graze cattle on your farm.  If you prevent this – you will be in breach – if you sell farm to someone else person can’t rely on contract to force new owner to allow grazing.


3. Entitlements:

Capacities conferred on legal subject by virtue of a right (i.e. real right of ownership).


Originate from rights – on basis of which a legal subject may perform certain acts in regard to the 
hing.


Entitlements of ownership:

	Use
	Most NB.  By making use of entitlement to burden thing – owner voluntarily limits this entitlement of use – i.e. granting personal servitude of usufruct – usufructuary will have use & enjoyment of thing & owner no longer has use.

	Fruits
	Natural / Civil

	Control
	Physical control – by making use of entitlement to burden – owner may pledge a thing & then transfers control of thing to pledge & owner no longer has control

	Consume / destroy
	Issue – whether owner can actually destroy the thing – question arises if state can deny owner possibility of destroying a thing that is scare / valuable to community as a whole.  Answer to Q determined by way society views object & sees their role in determining the nature of ownership

	Alienate
	By sale / donation

Thing passes to buyer / donee on transfer of ownership.  

Moveable’s – delivery / Immovable’s – registration

Per RL maxim – if non-owner sells thing – sale is valid – BUT – sellers can’t transfer ownership!

	Burden
	By granting other people limited real rights to thing – limit / burden ownership – i.e. pledge / mortgage = ownership limited / burdened – some of entitlements frozen for as long as pledge / mortgage is in existence

	Vindicate
	Claim thing form anyone in control of it – by proving ownership – defendant must raise & prove a valid defence


LIMITATIONS ON OWNERSHIP
Case study:  Malherbe v Ceres Municipality (AS IN STUDY GUIDE)

Facts:

Appellant, Malherbe approached court for an interdict ordering respondent, Ceres Municipality, to prevent acorns & leaves of oak trees growing alongside the streets of Ceres, from falling into his property.  Appellant averred that the oak trees constituted a nuisance on his property in that the falling oak leaves blocked the gutters of his building, thereby causing rainwater to damage the walls of the building.

Legal Q:

To determine whether falling leaves & acorns & protruding braches of trees growing alongside streets constitute a nuisance.

Judgment:

Application for an interdict failed.

Reason for judgment (ratio decidendi)

General:

The law expects a degree of tolerance btw neighbours in the exercise of their entitlements of ownership.

Regarding leaves from tree in the street:

The planting of oak trees alongside the streets of towns & cities is considered to be compatible with the natural & normal use in the Western Province.  Oak trees are benign (kindly, mild & gentle – not malignant), as well as being ornamental & shade giving.  IF their leaves are blown onto neighbouring premises by the wind then the owners of those premises must endure them as a natural result of the normal use of the street by the respondent.

Regarding leaves from overhanging branches:

Appellant cannot complain about falling leaves & acorns from overhanging branches, if he allows such branches to protrude onto his property.  If he chooses to allow branches of trees to protrude onto his property, he cannot expect his neighbour to clear the leaves from his property.  If appellant wishes to prevent leaves & acorns from overhanging branches from falling onto his property – he should request respondent to remove the branches.  If respondent refuses to remove branches, appellant may either remove them himself / he may apply for an interdict either ordering respondent to remove overhanging branches / forbidding him to let branches protrude onto appellants land.

Application of finding on relevant facts:

Application for interdict failed because – the falling leaves didn’t cause any obvious damage to appellant’s building.  Damage complained about could have been avoided by annually spending a small amount of money on the cleaning of the gutters.  It is reasonable to expect appellant to exercise degree of tolerance in this regard.

Re the overhanging branches – the appellant failed because he didn’t prove that he had requested respondent to remove branches / that respondent had refused to remove branches / had claimed that he had a right to let the branches protrude onto appellant’s land.

	Imposed by Law
	Imposed by (subjective) rights of other Legal Subjects

	Statutory Limitations
	Neighbour Law
	Limited real rights of 3rd parties
	Personal rights of 3rd parties

	Use of movables:
· Fire arms (Firearms Control Act)

· Motor vehicles (National Road Traffic Act)

· Drugs (Drugs & Drugs Trafficking Act)

Use of immovables:

· Land (Expropriation Act / Subdivision of Agricultural Land Act / Advertising on Roads & Ribbon Development Act).


	When properties border one another – manner owner uses his property may influence other owners enjoyment of their property.

Conflict of owner’s rights may develop & principles of neighbour law regulate these conflicts.

Following instances of application of neighbour law are distinguished:

1. Nuisance

2. Lateral & Surface Support

3. Encroachments

4. Surface Water

5. Party Walls & Fences

6. Elimination of Danger


	EG: 

Personal servitude = right of habitation 

- Limits ownership until death of person / until person abandons her right.  Before that – owner can’t evict person from the homestead.

Mortgage

- Ownership limited by bank’s ltd real right of security.
	Not as limiting as operation of limited personal rights.

Don’t operate against 3rd parties – in principle.

EG:  Someone has a right to graze cattle on another’s farm.  Owner of farm can at any time prohibit other from grazing cattle on his farm & other person can’t force owner to permit him to graze cattle on the farm – his remedy would be based on breach of contract – he could claim damages.  If owner sold the farm – other person can’t force new owner to allow the grazing.


1. Nuisance

Interests of neighbours must be balanced against one another & criterion by which this takes place is that of REASONABLENESS.


Neighbours are expected to behave reasonably towards one another = Malherbe v Ceres 
Municipality.
Owner must exercise his entitlements as owner reasonably & neighbour must endure such exercise in a reasonable way.

Certain degree of tolerance is expected of neighbours in exercise of their entitlements.

Prinsloo v Shaw formulated the standard to be applied:


“Standard to be taken must not be that of the perverse (doing something different from what 
is reasonable / required) or finicking (give extreme care about details) or overscrupulous 
(very careful) person – BUT – of the normal man of sound & liberal tastes & habits.”

Nuisance in:

	Narrow sense
	Broad sense

	Neighbours right of personality / entitlement of use is infringed
	

	IE:  noise / smell (Prinsloo v Shaw)
	

	Infringement doesn’t necessarily result in damage – rather – in a personality infringement.
	Damage to property

	Remedies:
	Remedies:

	Prohibitory interdict and / claim for delictual compensation
	Prohibitory interdict and / claim for delictual damages (Malherbe v Municipality)

	
	Regal v African Superslate:

Applicant applied for an interdict prohibiting neighbour from continuing / renewing nuisance caused by slate which was washed down by the river into owners farm (river ran through owner & neighbours farm) during heavy rain falls.  Applicant claimed damages from neighbour for damage he suffered as a result of a previous flood.  At that time, another person was owner of neighbour’s farm and this previous owner dumped slate was on the farm near the river.

Court had to decide if an interdict can be awarded to permit future damage to neighbouring property where source of nuisance was created by previous owner.  

Held – current owner can’t be held responsible for damaged caused by use of property by previous owner.

Held – neighbour law is based on principle of REASONABLENESS.  If it was reasonably possible for current owner to prevent damage from happening again – only failure to do this would amount to an unlawful act – this would entitle neighbour to an interdict and / or delictual claim for damages.

Held current owner acted reasonably.

	NOTE:

Remedies in neighbour law are BOTH property-law remedies AND delictual remedies.


2. Lateral & Surface Support
Owner of piece of land is entitled to support from his neighbours land – owner therefore can’t make excavations on his land which result in neighbours land subsiding.

If this happens – owner who made excavations is liable for damage caused – if if there was no fault – this is because this is a form of STRICT LIABILITY (liability w/o fault).

Principle applies only when land is still in it’s natural state – once natural state changes – (i.e. building on it) rule no longer applies.

3. Encroachments

Owner encroaches on neighbours land.

	Buildings
	Trees

	Remedies:

1. Removal of the encroachment:

Owner can’t remove it himself 
because he can’t take the law into 
his own hands.  This can’t be 
claimed if he stood by & with full 
knowledge of facts didn’t insist on 
removal.  Courts have discretion 
in deciding to order removal or 
payment of compensation – Court 
can also order remedy 3 (below).

2. Owner can claim ejectment 

Expulsion from his land against payment of compensation for enhancement of his property – Court can also order remedy 3 (below).

3. Owner can claim encroacher should take transfer of land encroached upon & pay compensation.

Compensation is determined by:

(a) All costs of transfer (including survey & diagrams);

(b) Value of the land;

(c) Solatium (Compensation for personality infringement for trespass and involuntary depravation of land).


	Branches:

If trees planted so close to boundary that branches encroach upon neighbour’s land – neighbour can request owner of trees to remove branches.

If owner refuses – neighbour can approach court for an order compelling owner to do so / neighbour can do it himself.

BUT – neighbour can’t keep branches – unless – owner consents / fails to remove branches within a reasonable time after demand.

(Malherbe v Ceres Municipality)

Roots:

Same principle applies as branches.

There’s clear authority for principle that neighbour may remove roots encroaching on his land – but – little authority on question whether he may compel owner of plants to do so.

Bringham v City Council of Johannesburg:

Roots of trees destroyed neighbours flower garden – held that owner of trees had to remove trees since it caused a nuisance.  Owner thus had to remove nuisance itself – not merely the encroachment.

Smith v Basson:

Roots & plants intruded 5m into neighbours land – court held that neighbour could remove roots & plants.  Court left question open whether neighbour could claim damages / compel owner to remove encroachments.




4. Surface Water

Every owner of land has to receive natural flow of water from adjoining land.  Upper owner may not interfere with this is a manner prejudicial to lower owner.

Redelinghuis v Bazzoni – court laid following criteria to determine if you are dealing with rural / urban tenement:

(a) Size of land;

(b) Extent of building development in catchment & drainage area;

(c) Identifiabilit of the original topographical qualities of the land.

In applying above principles – court decided that  a stand in Arcadia (old suburb of Pretoria) was still rural land & owner of lower tenement could rely on actio aquae pluviae arcendae (see below).

	Rural tenement
	Urban tenement

	Remedy:
Land owner can institute actio aquae pluviae arcendae – he can claim removal of any works causing interference & damages sustained after litis contestatio (close of pleadings).
	Water should be delivered to nearest street & only if this isn’t possible – it can be diverted onto lower tenement provided all reasonable precautions have been taken to avoid damage to lower tenement (Williams v Harris).
Remedy:

Owner of urban tenement can institute actio negatoria de stillicidio vel flumine – lower owner denies he is liable to receive drippings / stream of water from upper tenement.


5. Party walls & fences
Party wall = wall built on boundary btw 2 pieces of land in such a way that it stands partly on land of one owner & partly on neighbouring owner’s land.

Each owner is owner of that part of wall which is on his property with a servitude of lateral support over part of wall which is on the other side.

Party wall can never be demolished w/o consent of other owner – subject – to exception that a wooden fence may be demolished / replaced by a brick wall.  Both owners are liable for maintenance of wall unless one owner has abandoned his part of the wall in favour of this neighbour.  Both owners should refrain from doing anything which could affect the stability of the wall – each is entitled to beautify his section of wall / extend his section of wall.

6. Elimination of danger

An owner has a duty to remove / eliminate dangerous situations on his property (i.e. storing of poisonous substances / keeping vicious dogs).

ACQUISITION OF OWNERSHIP
Distinguish btw original & derivative methods of acquiring ownership:

	Original methods
	Derivative methods

	There is no co-operation from a predecessor in title (person who was owner of thing before new owner) – there is no transfer of ownership.

Not limited to things belonging to no-one (res nullius)
	With the co-operation of a predecessor in title.  Right which transferee obtains is derived from the former owner.  

Predecessor in title should himself have been the owner & entitled to transfer ownership (per maxim – nemo plus iurus)


ORIGINAL METHODS OF ACQUISITOIN OF OWNERSHIP

1. Appropriation

2. Accession

3. Mixing of solids / mingling of fluids

4. Manufacturing

5. Acquisition of fruits

6. Treasure trove

7. Expropriation

8. Prescription

1. Appropriation (AKA:  Occupation / Occupatio)

Definition:  The unilateral taking of physical control of a thing which does not belong to anyone (re nullius), but which is within the sphere of law (res in commercio) with the intention of becoming its owner.

Elements:

	Control
	Physical control with the necessary intention of becoming the owner.

Control need not be lawful – if unlawful – person commits a crime – but nevertheless becomes the owner.

If wild animals are wounded, but physical control is not taken – appropriation DOES NOT TAKE PLACE – and if another person catches wounded wild animal / discovers the carcass – that person becomes the owner.

Case study:  R v Mafohla (AS IN SG)

Facts:

S mortally wounds a kudu.  The kudu manages to escape into thick bushes.  S gives up search when it becomes dark.  On his way home – Z – stumbles upon the wounded kudu.  He fetches his friends and they slaughter the animal and take the meat to their homes.  Z is accused of theft of the kudu.  (Above explains what outcome would be).

	Thing which does not belong to anyone (res nullius)
	All creature wild by nature either in natural state (before someone has taken control of them) or when they have reverted to their former wild state (after having been controlled by a person) are res nullius.

Exception = wild animals that have been tamed (domesticated) – these remain property of owner until they lose habit of returning – and then – they once again become res nullius & can be acquired by appropriation.

Domesticated / wild animals regulated by Game Theft Act are not res nullius & can’t be acquired by appropriation.  

To determine whether Act is applicable – following definition in the Act is considered:

“Game means all game kept / held for commercial / hunting purposes, and includes the meat, skin, carcass / any portion of the carcass of that game”.
Products of sea (i.e. seaweed / shells / stones / fish / shellfish) are in principle – open to acquisition by appropriation. 

Abandoned things (res derelictae) are thing which a former owner abandoned with the intention of ceasing to be their owner.  Such things are then res nullius and may become property of any person taking control of them.

Case study:  Reck v Mills

Mills was attempting to remove a large condenser from a shipwreck, abandoned by it’s owners.  He tied a rope with a buoy to a large condenser in the engine room together with its attached pipes and contents.  Reck and Hartman started to cut sections of the condenser loose to remove and sell them.  Mills wished to stop them with a spoliation remedy and had to prove that he was in undisturbed physical control of the thing.

Legal question:

To determine whether the first respondent was entitled to the spoliation remedy (mandament van spolie) or alternatively to an interdict.  The trial court granted the spoliation order.  Reck appealed against this decision.

Ratio decidendi:

In terms of the CL ownership of a thing is terminated by means of derelictio when the owner abandons his property with the intention of no longer being the owner.

The spoliation remedy (mandament van spolie) is based on the principle that the person who has been unlawfully deprived of his control must be reinstated in his original state of control before the merits of the case can be investigated.  To succeed with this remedy Mills (spoliatus) must prove that he had free and undisturbed control and that, against his wish, he was unlawfully deprived of such control by the spoliator.  There must be clear proof of control in a physical sense.

To succeed with an interdict, Mills had to show (a) that he had a clear right to the condenser, (b) that he had suffered damage or that he was threatened by irretrievable damage and (c) that he had no other effective (appropriate) remedy at his disposal.

Application of finding on relevant facts:

It was common cause btw the parties that the shipwreck was a res derelicta and therefore a res nullius.  The case had to be decided on the requirements for spoliation.  Even if the court accepted the evidence that Mills had tied a buoy with a rope to the condenser, he failed to prove that he had exercised the required control over the condenser to justify the spoliation order.

The court also refused to grant a final interdict because Mills failed to show that he had a clear right to the condenser, or that he had been prejudiced by the activities of Reck and Hartman or that their conduct had threatened to cuase him harm / that ther was no other appropriate remedy available to him.

The appeal against the decision of the trial court was upheld.

A lost thing (res deperditae) is not a res nullius, but remains the property of the owner as long as it is his intention to retain ownership.

	Intention of becoming owner
	Underwater Construction and Salvage Co (Pty) Ltd v Bell – judge stated – ownership is acquired as soon as there is a seizure with the intention of becoming the owner.
Other elements – such as physical control can be indications of such an intention.


2. Accession (Accessio)

Definition:  Takes place when an accessory thing becomes merged with a principal thing, with the result that the two things form one entity.  The accessory thing loses its independence and becomes part of the principal thing.  The owner of the principal thing is the owner of the composite thing.

Movable accessory thing loses its independence and stands in a subordinate relationship to the principal thing and becomes part of the principal thing.  Principal thing retains its independence.  Owner of accessory thing loses his ownership.

There’s no general principle to determine which is the accessory and which is the principal thing.  In some cases – one consider which object has the greater weight (higher in value).  Traditionally – decorative thing was seen as the accessory thing – but if this test is inconclusive in determining – one should consider:

a. weight

b. size

c. use

of the thing to determine which is the principal thing.  

NOTE – LAND IS ALWAYS THE PRINCPAL THING!!!

Accession is not really a mode of ownership – but rather a process whereby an accessory item ceases to exist as an independent thing & the principal thing is increased / expanded by the merger.

Accession is nevertheless treated as an original mode – since the acquisition occurs regardless of the co-operation of the former owner!

Various forms of acquisition are determined with reference to the movable / immovable distinction:

A.  Accession of immovables to immovables:
Distinction is drawn between:

1. Boundary of land is a natural boundary = formed by a water line of a river / the sea (ager non limitatus).

2. Land has artificially fixed boundary – even if it is alongside water (ager limitatus).

(a) Invisable accretion (alluvio)

The gradual & imperceptible (too slight to be noticed) addition of land to land through the natural action of water – where natural boundary of property is river / sea.

Elements:

(1) Gradual / imperceptible addition = used to distinguish this mode a acquisition from “visible accretion (avulsio)” – see below.

(2) Through natural action of water = silt is washed down gradually due to the flow of water.

(3) Property bounded by a river / sea = therefore – only possible in case of ager non limitatus.

(b) Visible accretion (avulsio)

Extent of land increased by sudden addition of land by violent natural causes been dislodged (forced from) elsewhere.

Elements:

(1) Sudden addition of land = sudden substantial increase in the land gradually.

(2) Violent natural causes = violent / natural dislodgment of land through heavy floods / landslides.

(3) Dislodged elsewhere = land is dislodged from one owner’s land to become attached to another’s land = could be caused by floods / landslides.


Test to determine if accessory piece of land has become so annexed that avulsio is said to be 
complete = whether plants have taken root.  Other rules governing alluvio also apply to avulsio.

(c) Island arising in riverbed (insula nata in flumine)

An island is formed in a river by the natural action of water in such a way that the island is divided proportionately and acquired by the riparian owners.

Elements:

(1) An island is formed (occurrence is similar to alluvio & similar principles are applicable).

(2) Acquisition by riparian owners = 


Where an island arises in a river & the farms situated alongside the public river are “agri non limitati” (public river forms natural boundary of farms) – the ilasnd is divided proportionately among the riparian owners of the farms because the bouandary of the farm in ager non limitatus is presumed to extend to the middle of the public river.


Where there are agri limitati situated alongside public river  (farms have artificial boundaries) island which arises in public river can be regarded as a res nullius & becomes the property of the first occupier.  Some authors argue that such an island belongs to the state.

(3) Proportionate division = Boundary of land of a riparian owner (in case of ager non limitatus) stretches to middle of river.  Rights in a newly formed island are acquired by riparian owners on basis of promicity of the island to the land on either side of river.  Where island has been formed in middle of river – it is divided by river’s middle line so that owners on both sides will each be entitled to half.  If island is closer to one bank – it will be divided in proportion to the distance form the middle of the river.

(d) Dry riverbed (alveus derelictus)

In R & RD law – the concept of accessio was applied to a dry riverbed which had changed it course.

B. Accession of movables to immovables (land)

Land is always the principle thing – therefore – movable thing accedes to the land!
(a) Sowing & planting (satio et plantatio)

Growing thing accede to land & become property of owner of land.  Accession takes place as soon as plants take root in soil.

Elements:

(1) Growing things accede to the land = everything planted on land become part of the land – basis of principle is that plants, in taking root, derive water & essential nourishment from the soil.

(2) Become the property of owner of land = as soon as it takes root – if plant is removed from land at later stage – it remains owner of land’s property.  Reason = plants obtain their nourishment from soil.  It is possible that in certain circumstances (i.e. on ground of unjust enrichment) that person whose plant is planted may claim compensation from the land owner.  

i. Where there is a special legal relationship – i.e. lease contract – btw parties – these principles don’t have to apply.  Parties may determine the legal position by agreement.  In addition – special rules apply to plants which a lessee has planted during currency of a lease.  Plants planted with intention of removing them later / plants destined to be removed do not become subject to landowner’s ownership.

(b) Building (inaedificatio)

A moveable thing (accessory thing) becomes attached to land (principle thing) in such a way that it loses its independence & forms an entity with the land – thereby becoming part of landowner’s land.

Relevance & importance of this method of acquisition is evidenced by considerable number of appeal court decisions.

Clear distinction must be drawn btw different situations:

i. Owner of moveables is also owner of land (Standard-Vacuum Refining Co v Durban City Council);

ii. Annexor (person annexing it) is owner of moveables – but not owner of land (i.e. lawful holder of land – such as lessee) (Van Wezel v Van Wezel’s Trustee)

iii. Annexor is owner of movables – but not of the land & also doesn’t have any right to the land (MacDonald Ltd v Radin and the Potchefstroom Dairies and Industries Co Ltd)

iv. Annexor is neither owner of the movables nor owner of the land (Konstanz Properties (Pty) Ltd v Wm Spilhaus en Kie (Wp) Bpk & Concor Holdings (Pty) Ltd t/a Concor Technicrete v Pogieter)

Elements:

(a)  Moveables become attached to immovables:

1st appeal court decision on whether a movable has become permanently attached to an immovable:
Case study:  MacDonald Ltd v Radin and the Potchefstroom Dairies and Industries Co Ltd (AS IN SG)

Facts:

S, the lessee of a section of a farm, decides to build a dairy & stables on this farm which belongs to X and Y.  S buys all the equipment to build the dairy from the cooperative, K.  The cooperative reserves ownership of the equipment until the final instalment has been paid.  A team of experts working for K installs the dairy under the supervision of S.  They build the stable from bricks on a concrete floor.  They also install all the pipes and tanks for the proper functioning of the dairy.  2 years after S has started the dairy & before the cooperative has been paid in full, S becomes insolvent & the trustee of his insolvent estate argues that all the structures & equipment are movable assets which form part of the insolvent estate.  X & Y claim that as co-owners of the land, they become owners of the structures by means of accession & the cooperative claims that it remained the owner.

Court laid down 3 tests – these have been applied in number of cases to determine whether a movable thing is attached to an immovable thing by means of accession in such a fashion that it subsequently becomes part of the immovable thing.

 – they have not always been applied in the same way & it is NB to ID the differences which have become apparent:

Each case must depend on its own facts; but the elements to be considered are the:

1. nature & purpose of the attached thing

2. manner & degree of attachment

3. intention of the person annexing it / the intention of the owner of the movable
1. Nature & purpose of attached thing:



Nature of thing must be such that it can be attached permanently to immovable thing.  
Purpose of attached thing must be to benefit the immovable thing indefinitely (i.e. bricks / concrete / windows).

In most cases – this test is of limited use – if it is not within the nature & purpose – other criteria must be applied.

2. Manner & degree of attachment:

This relates to the mode in which the movable thing is attached to the immovable thing – sufficient linking must exist 

Case study:  Standard-Vacuum Refining Co v Durban City Council (AS IN SG)

Facts:

Standard-Vacuum Refining Company operated an oil refinery on its land situated within the municipal area of Durban City Council.  The latter, when assessing the appellant’s land for rating purposes, took into account the value of certain steel tanks which were part of the refinery.  These tanks were used for storing unfinished and finished products.  The valuators regarded the steel tanks as buildings on the land & therefore part of the immovable property.  Standard-Vacuum Refinery Company objected to the valuation & argued that the tanks were not buildings & therefore not part of the land.  They regarded the tanks as movable things.

Legal Q:
Whether the tanks on the Standard-Vacuum’s land were attached to the land in such a way as to render them immovable?

Ratio decidendi (reason for judgment):

Judge held:  “Indeed as I understand the above quoted authorities it would appear that in each case the object of the enquiry is to ascertain whether the movable has been attached to the land or other immovable with the intention that It should remain permanently attached thereto.  In order to ascertain whether such is the intention regard must be had to the following physical features viz. the nature of the immovable, the method and degree of its attachment to the land or other immovable and whether it can be readily removed w/o injury to itself / to the land / immovable to which it is attached.  If the nature of the movable is such that it is readily capable of acceding to the land / other immovable & is so securely attached thereto that separation must of necessity involve substantial injury, either to the movable or to the land / immovable to which it is attached, the it must be inferred that the movable was attached with the intention of permanency and for that reason it must be held to have become and be immovable.  If however, an examination of the physical features produces an equivocal result in the sense that from an examination of such features, no inference can be drawn that the attachment was made with an intention of permanency / otherwise, the intention of the annexor may be decisive”.

The intention of the annexor has to be judged at the time of the attachment.  It is no necessary in order to prove an intention to attach permanently, to show that the person attaching intended the attachment to continue to all eternity.

Application of finding to relevant facts:

By examining their physical features, the court found that the tanks never enjoyed an independent existence part from the land.  There was nothing in the nature of the tanks that rendered them unadaptable to acceding to the land, which they did by their sheer weight & method of construction.  The tanks could also not be detached w/o damage to themselves & the land.  Even in the absence of evidence as to the actual intention of the annexor, the above features would be sufficient to justify an inference that the interior was to attach the tanks permanently.  This inference, drawn from the physical features, was, however, also confirmed by the subjective intention of the company as expressed by its representative.

The attachment may be actually incorporated into the immovable thing / it may be so secure that separation will cause substantial injury to either the immovable / movable thing – the key words here are “substantial injury”.
2 tests are applied to determine whether the manner & degree of attachment are such that it constitutes a sufficient linking with the immovable thing:

a. Manner in which thing may be detached:  If can be removed w/o substantial damage to attached thing / immovable thing – attached thing does not constitute part of the immovable thing (MacDonald Ltd v Radin and the Potchefstroom Dairies and Industries Co Ltd).  This is a question of fact – and only ordinary methods and techniques (not “miracles of engineering”) are taken into consideration.
b. State of the attached thing after attachment:  If doesn’t exist independently & is incorporated in the immovable thing, losing its own ID – the degree & manner of attachment are regarded as sufficient.

(In most instances – these 2 tests are combined).
3. Intention of person annexing it (annexor) / intention of owner of movable:

A number of extracts from cases indicate the trend followed in determining the relevance & application of the intention element as the criterion.  The intention is determined as it was at the time of the attachment.

Case 1:
In MacDonald Ltd v Radin NO and the Potchefstroom Dairies and Industries Co Ltd (facts and judgment above) – 3rd criterion was described as intention of the “person annexing it” & also as “the intention with which it was annexed”.  Judge added that one can only look at the intention of the owner of the movable.  In this particular case – owner of movables was also the annexor – but he acted under the supervision of the non-owner (holder of the land in terms of an instalment sale).  

Court held – NB of first 2 factors is self-evident from the nature of the inquiry.  But NB of intention is for practical purposes greater still – for in many instances – it is the determining element.


Case 2:
Standard-Vacuum Refining Co v Durban City Council (summarised above). 


Annexor was owner of land & the attached movables.  Judge distinguished btw an objective (no influenced by personal feelings) intention and a subjective (existing in a person’s mind – not produced by things outside it) intention:

In each case the object of the enquiry is to ascertain whether the movable has been attached to the land / other immovable with the intention that it should remain permanently attached thereto.  
In order to ascertain whether such is the intention regard must be had to the following physical features viz. the nature of the movable, the method & degree of it’s attachment to the land / other immovable & whether it can be readily removed w/o injury to itself / to the land / immovable to which it is attached.
If the nature of the movable is such that is is readily capable of acceding (agreeing to / entering upon) to the land / other immovable and is so securely attached thereto that separation must of necessity involve substantial injury, either to the movable / to the land / immovable to which it is attached, then it must be inferred that the movable was attached with the intention of permanency & for that reason it must be held to have become and be immovable.

If however, an examination of the physical features produces an equivocal result in the sense that form an examination of such features, no inference can be drawn that the attachment was made with an intention of permanency / otherwise, the intention of the annexor may be decisive.

Case 3:
Theatre Investments (Pty) Ltd v Butcher Brothers Ltd (PRESCRIBED CASE)


Facts:
The original lessors owned certain immovable property.  A building (comprising a theatre, restaurant & other accommodation) and known as “The Playhouse” stands upon this property.  By notarial agreement of lease entered into on 6 Dec 1926 this property was leased to African Theatres Ltd.  The original lessors formed the Company Butcher Brothers (Pty) Ltd and transferred the immovable property to the company in 1930.  By a notarial agreement entered into on 11 May 1931 Butcher Brothers (Pty) Ltd and African Theatres Ltd amended the terms of the original lease in certain aspects.  The following erms of this lease are relevant:

i. The lease was for a period of 50 yrs from 1 Jan 1927 – 31 Dec 1976.

ii. The lessee had the right to renew the lease for a further 49 years from 1 Jan 1977 – 31 Dec 2025.

iii. The lessee undertook to proceed with the erection of the theatre and other buildings on the said immovable property to a value of not less than 55 000 pounds.

iv. On termination of the lease / any renewal from any cause whatever all buildings & improvements on the immovable property were to “revert to and ipso facto become the absolute property of the lessors w/o their having to pay / being liable to the lessees for any compensation in repect of the said buildings / improvements.

The original lessee duly erected the theatre & other buildings upon the immovable property & such buildings were names “The Playhouse”.  The buildings were solidly constructed and were elaborately finished and ornamented in a manner designed to give the appearance of an early English theatre.

The building was large, comprising a theatre providing seats on 2 levels numbering 1 762 seats, a foyer, gallery, restaurant & other accommodation.  The building was properly equipped for use as a theatre / cinema & restaurant complex & was commissioned for these purposes.  The building has been used for the said purposes ever since.  Among the equipment installed in the building when it was erected were theatre seats, fitted carpets, lighting & cinema projection equipment, and air-conditioning equipment with the necessary ancillary fittings & ducting.  The lease was terminated & the lessee claimed that the theatre seats, fitted carpets, lighting & cinema projection equipment, as well as the air-conditioning equipment with the necessary ancillary fittings & ducting, remained movable & that as their owner it was entitled to remove them from the theatre.



Legal Q:

To determine whether Butcher Brothers acquired ownership of the equipment through attachment to the land.




Ratio decidendi (reason for judgment)

The court stated that a generally accepted test to be applied to determine whether a movable, which is capable of acceding to an immovable and which has been annexed thereto, becomes part of that immovable is to enquire whether the annexor of such a moveable did so with the intention that is should remain permanently annexed thereto.  Evidence as to the annexor’s intention can be sought from numerous sources, inter alia, the annexor’s own evidence as to his intention, the nature of the movable and of the immovable, the manner of annexation and the cause for and circumstances giving rise to such annexation.  The ipse dixit of the annexor as to his intention is not to be treated as conclusive evidence thereof but, should such evidence have been given, it must be weighed together with the inferences derivable from the other sources of evidence above-mentioned in order to determine what, in the view of the court, was in fact the annexor’s intention.  In cases where no evidence is forthcoming form the annexor, a court will be constrained to determine the issue upon such inferences as may legitimately be drawn from the sources mentioned above.

Application of finding to relevant facts:

In applying the above criteria the court came to the conclusion that, having regard to the intended duration of the original contract, as well as to the period of its possible extension, to the fact that the building was erected for the purpose of conducting a theatre in it and that the seats, the emergency lighting and dimmer-board constitute equipment essential to the effectuation of such a purpose, then it is difficult to avoid the conclusion that such items of equipment when they were attached to the building were intended to remain there indefinitely.
Note:  In this case the annexor was the owner of the attached movables, but their lease made provision for acquisition of ownership of all attachments by the lessor on termination of the lease.

The judge remarked that all the direct & inferential (facts & reasoning) evidence as to the intention would have to be considered together & that in the light of that evidence it would have to be decided on a balance of probabilities whether the annexor intended a permanent attachment.



Case 4:

Konstanz Properties (Pty) Ltd v Wm Spilhaus en Kie (Wp) Bpk
Court applied the 3 requirements as set out in MacDonald case.  Judge held that the 3rd requirement was decisive.  Although he expressed uneasiness about the correctness of the approach, he applied the intention requirement as referring to the intention of the owner of the movable things that were attached to the land.  Held that in specific circumstances of the case the subjective intention of the owner of the movables attached was decisive.  Ownership of the attached components did not pass to the landowner by accession.  The court stated there is a possibility that in other circumstances the subjective intention of the owner may not prevail.

In each of above cases – different view on intention criterion is given.  

NB – study these cases well!!! – determine content & NB of intention elelment.  

Questions to be asked:

· Whether it is at all meaningful to consider the intention of the owner of the attached thing

· Whether a movable thing has become attached to an immovable thing is not principally a factual question which has to be answered with reference to the physical features only (i.e. an objective approach).

Remember – we are dealing with an original method of acquiring ownership where the intention of the owner of the movable thing should play no rule at all!


(b)  Becoming property of owner of land
Land owner becomes owner of increased principle thing 
· Position of owner of attached accessory thing:

(1) Lessee


Before termination of lease – lessee has right to remove improvements (other than necessary improvements) which can be dismantled w/o damage to the property.  

Case Study:  Van Wezel v Van Wezel’s Trustee
Facts:

W leased 3 stands from the D company.  Leases were monthly, but in practice regarded as renewable in perpetuity & evidence showed that valuable houses were built upon the stands so leased.  Upon one of the stands a dairy was already erected when W took over & he built upon it a house, a windmill and a tank.  From the windmill a pipe ran to the tank which stood upon a masonry (stone / brick parts) structure and from which pipes led to the house & dairy.  The foot of the windmill was made of iron rails which were embedded in the earth & to this foot the tower was bolted.  Upon another of the stands W erected a cowshed, enclosures and fence which were used in connection with the dairy business.  In 1913 W transferred the stand on which stood the windmill & tank to a bank as security for a debt, and in July 1920, appellant, the son of W, bought from his father the windmill & tank together with the cowshed, enclosures and fence and continued to use them in situ in connection with the dairy business.  In March 1923, the estate of W was sequestrated and respondent was appointed as trustee.

Legal Q:
Does appellant have right of ownership in the various structures?
Ratio Decidendi:

Are the structures in law movables / immovables?

Windmill & tank = depends upon the intention with which the windmill is placed on the soil.  Both W and appellant state that windmill was erected with intention that it should remain there permanently in order to supply the house & dairy with water.  It was intended to be an appurtenance (minor thing that goes with a more NB one) to the house & dairy.  Tank was necessary to distribute the water.  Tank was placed on masonry structure in order that is should stand there as long as it lasted & as long as the windmill was the source of water supply.  Tank was intended to be an accessory to the windmill.  Therefore – both windmill & tank in law are regarded as immovables.
Cowshed = it is built on a foundation & is partly of brick and partly of wood & iron.  In it’s nature it is an immovable & as it was placed there with the intention that it should be there permanently – there can be no question that in law, it is to be regarded as an immovable.

Enclosures & fences = are accessories to cowshed & kraals.  All these structures are fixed to the soil & were placed there for a permanent purpose.  They are in law immovable property.

Application of facts to law:

Civil law = if builder knew that he was building on another’s land as is the case where a lessee builds on the lessor’s land w/o knowledge & consent of lessor, he was regarded as having of his own free will lost the ownership of the materials used in building; consequently even if the building should be demolished the lessee could not claim back the materials used by him.

Placaat of 1658 = altered civil law that in the of leases of agricultural lands – the lessee should have the right before the lease expires to remove from the land the materials of any houses / other structures erected during the tenancy.  

The structure built into the soil by a lessee becomes part of the soil & as soon as it is fixed to the soil, the dominium in it by the CL lies in the owner and not in the lessee.  He may during the currency of the lease break down what he has built & remove the materials off the land leased to him:  if during the lease he fails to break down the structure / fails to remove the materials he must at the moment the lease expires leave everything in situ & what is left there is left for the benefit of the owner – whether it be a building / the materials that once formed part of the a building.

It is clear that the windmill & tank never became property of W.  They became property of D & were erected & fixed with a view of supplying the house with water & to remain there indefinitely.  They could therefore not have been transferred to appellant (W’s son).  When the lease was ceded to the bank & the bank was accepted by D as the lessee the control of the leased property by W was hampered by the pledge to the bank and W had no right himself to break down & remove the windmill & tank – he had no right to authorise appellant (his son) to do so.  When W became insolvent – control over leased property passed to trustee in insolvency & with that control disappeared all right on the part of W either to break down / remove these structures / to authorise anyone else to do so.  In no case could appellant (W’s son) lay any claim to the windmill & tank.
Cowshed is an immovable & was erected for a permanent purpose & formed part of the plot.  Appellant did not become dominus of it.  

The right to come upon the property, to break down the structures & to remove them can only be exercised by the lessee as long as he has control of the leased property, this right cannot be divorced from the lease.  As soon as W became insolvent the control over the leased property passed to his trustee & after that W had no longer a right to break down the structures & take to himself the materials & so appellant (W’s son) had no right to come upon the property & break down the structures.  What appellant got for his money was no a right of ownership in the structures together with a right to come upon the property & remove them, but only a right to come upon the property as long as W had control over it, and there to break down the structures & to make himself owner of each part as it was severed form the immovable property. 

The enclosures & fences are in same position as cowshed – they were all planted in the earth & were intended as accessories to the cowshed, dairy & kraals.  They were collectively intended to remain permanently on the property & to be used as part of the dairy business.

Appellant had no right of ownership in various structures & appeal dismissed with costs. 

(2) Bona fide attacher


In R & RD-L owner’s ownership of attached materials revived once building had been demolished & he could claim materials back from owner of land by means of rei vindicatio.  This is insufficient protection & the owner of materials should thus be treated as a bona fide possessor / owner.

(3) Mala fide attacher


Loses ownership & cannot claim form owner after demolition because he is deemed to have voluntarily parted with them.  He can possibly claim on the ground of unjust enrichment, as if he were in position of a mala fide possessor.

(4) Estoppel


Konstanz Properties (Pty) Ltd v Wm Spilhaus en Kie (Wp) Bpk court held that owner of movables may be estopped from relying on his ownership despite the fact that the movables remained movable in terms of the above criteria.


For application of estoppel in circumstances where accessory things remained movable – see Concor Holdings (Pty) Ltd t/a Concor Technicrete v Potgieter. (REASEARCH)???  NOT IN SG?

C. Accession of movables to movables

An accessory movables becomes attached to a principal movable in such a way that a single entity is formed and the ownership of the principal thing extends over the accessory thing which has lost its independence.

Elements:

(1) Accessory movable combines with principal movable:


Essential criteria:

a. accessory thing & principal thing should be clearly distinguishable;

b. combination is difficult to separate;

c. should not amount to manufacture

(2) Formation of a single entity


Question of the extent to which annexure must be final / irreversible is relevant.


Examples:

Painting:
X paints on Y’s canvas – X becomes owner of painting – provided painting is worth more than the canvas.

Weaving:
Where very valuable (i.e. gold) thread belonging to X is woven into a cloth belonging to Y – Y becomes owner of thread – but under certain circumstances – X can claim compensation.

Writing:
X writes on Y’s parchment with gold in – Romans held Y was owner of document.  In RD-L when paper became available – it was held that author becomes owner of paper with writing on it (document).  This view has been followed in case law.

Remember – although person loses ownership of paper  - he is not w/o a remedy.  He can institute a claim for his losses from the new owner.  This calim is based on unjustified enrichment.

3.
Mixing of Solids / Mingling of Fluids (Commixtio / Confusio)
Movable things belonging to diff persons are mixed together w/o the consent of the owners & in such a way that the movables cannot be separated.  Mixture becomes joint property of former owners in proportion to the value of the things included in the mixture.

	Commixtio
	Confusio

	Mixing together of solid materials

i.e. grain / feathers
	Mixing together of liquid materials 

i.e. oil / wine


Elements:

(1) Things are mixed together

Separation of mixture is impossible / it can only be separated with great difficulty.

Where separation is possible – each owner retains his ownership & can claim that portion of the mixture which in the discretion of the court is in proportion to the value of that owner’s contribution – back with rei vindicatio.

If things mixed each retain its character (i.e. sheep / cattle herded together) – mixing doesn’t take place & each owner claims his thing with rei vindicatio.

(2) Things must belonging to different owners (if materials belong to one person – mixing doesn’t take place.

(3) W/O consent of owners

If owners agreed – they become joint owners of mixture in proportion to contributions they each made / as determined by their agreement – and – mixing does not take place, but the agreement creates the co-ownership!!!

4.
Manufacture (Specification – AKA:  Specificatio)

The unauthorised production of a completely new thing – using a thing belonging to another (i.e. make wine from another’s grapes / oil from another’s olives).

Elements:

(1) Unauthorised production – must NOT be authorised by owner of material.  This mode of acquisition of ownership can ONLY apply if manufacturer was under impression that materials belonged to him & he produced the thing to benefit himself.
a. If manufacturer was bona fide under impression materials used belonged to him / if knew belongs to someone else – owner of material can institute an encrichment action for value of material / claim for damages in terms of actio legis Aquiliae.

b. If manufacturer was mala fide & aware material doesn’t belong to him – damages can be claimed with actio legis Aquiliae.

(2) Completely new object is manufactured– i.e. wine from grapes / olive oil from olives / clothes from wool  - by conjunction of one person’s material & manufacturer’s labour.  Restoration to its former constituent parts is not possible.

(3) Acquisition of ownership of thing belonging to another – where manufacturere makes a new thing – former owner loses his ownership &  manufacturer becomes owner of new thing – but is bound on ground of unjust enrichment to compensate owner of material for its value.  If the new thing can be reduced to form of material it was made -i.e. if X makes silver cup form Y’s silver – Y is owner of cup.  But if X was bona fide when he made cup – he is entitled to receive compensation for labour).

5.
Acquisition of Fruits

A person who is entitled to separate / gather the fruits does so.  Before separation – fruits are accessories of principal thing & property of owner of principal thing.  Upon separation – fruits become independent things –& form objects of ownership & become susceptible to acquisition of ownership.


Elements:

(a)  Fruits
1. Natural fruits 

Nautral products of a thing (i.e. milk / wool / increase of stock)

Various stages natural fruits exist are relevant to determine ownership:

i. hanging fruits (fructus pendentes) = fruits in existence but still attached to parent thing;

ii. separated fruits (fructus separate) = fruits separated from parent thing by a natural process (i.e. windblown / fallen fruits);

iii. gathered fruits (fructus percepti) = fruits separated & gathered / collected.

2. Civil fruits



(i.e. rent on immovables / interest on capital / profts form business or other ventures / dividends on shares)

(b)
Separation

Fruits aren’t independent things as long as they have not been separated – they form part of the property of owner of fruit-bearing thing.  By separation – they become independent things & form objects of ownership.  Separation may be maniupulated by human intervention (i.e. plucking) / w/o human action (i.e. birth of farm animals / fruit is blown from tress by wind).

(c)
Acquisition of ownership 
After separation – but before they have been gathered – owner of principal thing remains owner of fruits.


Following persons acquire ownership of fruits – not a time of separation – but once they have 
been gathered:

i. bona fide possessors (but his right is suspended from time of litis contestatio in the even of 

litigation)

ii. lessees

iii. usufructuaries

6.
Treasure Trove

Traditionally regarded as a form of appropriation – this is incorrect because:

1. treasure is not necessarily a res nullius

2. owner of land becomes owner of half of / whole treasure through operation of law

3. Taking of physical control by owner of land is not required.

Hidden treasure that is valuable movable corporeal things hidden for so long that is impossible to determine ownership is acquired either by the landowner or by the landowner & the accidental finder together.  It takes place upon the taking of control by the finder.

Elements:

(1) Any valuable thing 

(2) Thing must be hidden – the act of finding a thing worthy of the description “treasure” presupposes difficulty in finding the thing.

(3) Ownership must be impossible to determine

(4) Thing must be acquired accidentally.  

A owner may search for treasure on his own land & if he finds it – he acquires ownership.  BUT – no one may search for treasure on another’s land w/o that person’s permission.  

IE:  if S chances to find treasure on Z’s land w/o having searched for it – S as finder becomes owner of half treasure, while Z as owner of land becomes owner of other half.  BUT – if finder has deliberately searched for treasure on someone else’s land w/o obtaining the permission – owner of land becomes owner of treasure.  There is nothing preventing owner of land from giving someone else permission to search for treasure on his land and, if any is found, from keeping it all / an agreed portion of it.

7.
Expropriation

The State acquires ownership of a movable / immovable thing w/o consent of owner against payment of compensation.  S 25 of Constitution (1996) empowers State to expropriate “property” for public purposes & against payment of compensation.

8.
Prescription

A person who controls (possesses) a thing openly and as if he were the owner for an uninterrupted period of thirty years becomes its owner.

	Acquisitive Prescription
	Extinctive Prescription

	DIFFERENCES

	Real rights, in the form of ownership & servitudes may be acquired through the lapse of time.
	Both real & personal rights become enforceable through the lapse of time & provided that certain requirements are satisfied.

	SIMILARITY

	A condition acknowledged in law results from a condition that already exists.

If the bearer of rights neglects to exercise his rights & those rights are duly exercised by another – the law should – provided that some protection of the former bearer of rights is guaranteed, recognise the new condition.


ACQUISITIVE PRESCRIPTION (EXTINCTIVE NOT MENTIONED OTHER THAN ABOVE)
Statutes applicable:

1. Prescription Act 18 of 1943

2. Prescription Act 68 of 1969


1969 Act only commenced 1 Dec 1970.

Prescription completed before 1 Dec 1970 will be regulated by 1943 Act & so will part of the prescription period occurring before 1 Dec 1970 which was not yet completed by that date.

Period remaining after 1 Dec 1970 will be governed by the 1969 Act & so will any prescriptions commencing after 1 Dec 1970.


Requirements:


S 2(1) of 1943 Act:

Acquisitive possession is the acquisition of ownership by possession of another’s movable / immovable property…continuously for 20 yrs, nec vi (not secretly), nec clam (openly), nec precario (not on sufferance).

S1 of 1969 Act:

Person shall become owner of thing possessed openly & as if he were the owner thereof for an uninterrupted period of 30 yrs / for a period which together with any periods for which such thing was so possessed by his predecessors in title, constitutes an uninterrupted period of 30 yrs.


Elements:

(1) Possession



Physical (corpus) AND mental (animus).  

Physical control, dependant upon circumstances & objective assessment of whether inference (reached form facts / reasoning) of occupation / control may be drawn, toegheter with intention to be the owner (animus domini), is required.

Test applied:  Whether a reasonable person would infer from the circumstances that he held the property “as if he were the owner”.  Such an inference can be supported by the exercise of certain ownership entitlements & typical conduct of an owner.

(2) Openly

This requirement in 1969 Act corresponds with 1943 Act of “not in force (nec vi), not secretly (i.e. openly – nec claim) and not on sufferance (nec precario).

Nec vi qualification gives rise to probs:  

1. Doubted if person who can retain possession only by means of force ever had sufficient control over thing.

2. Requirment makes sense only whre short prescription periods are concerned – since owner might – within brief period of time – possible be unable to take action against a person withholding he thing from him by means of violenct.

3. Where there is a prescription period – unlikely that owern would not be able to force his rights by legal remedies.  


Therefore – this requirement as omitted in the 1969 Act.

Nec clam:  Possessor must exercise open & visible acts of possession.  This corresponds with the “openly as if owner” requirement of 1969 Act. 

Nec precario (possession should be without permission):  terminology caused probs:


Malan v Nabygelen Estates – nec precario doesn’t mean w/o permission / with consent in the wide sense – but not by virtue of a precarious consent” – in other words – “not by virtue of the revocable permission” / “not on sufferance”.  Judge said “In order to create a prescriptive title, such occupation must be a user adverse to the true owner”.


“Adverse user” = not mentioned in 1943 Act & some authors interepretied it to be an addiontal requirement – but – seems that “adverse user “ & “nec precario” refer to same requirement.

Interpretation of three concepts has been problematic.  Can be argued nec precario & nec clam are adequately converd by requirement of possession – acquirer must posses animo domini – as if he were the owner.  In view of this argument – there is no practical distinction btw the old & new Acts.

(3) As if he were the owner:  animus domini – as borne out in his external conduct

(4) For an uniterupted period of 30 yrs

(a) Period of predecessors in title:

By CL = entitled to calculate periods of possession of his predecessors in title (i.e. person who possessed it before) with his own in order to comply with period of 30 yrs.  Know as “adding of time periods”.  

S1 of new Act confirms CL position.

(b) Absolute continuity not required

Morkels Transport v Melrose Foods = it is not necessary that every part of land be occupied / used / that possession be absolutely continuous.

All required in practice is possession of sufficient degree to justify the conclusion that the exercise of a right of ownership was continuous.  The onus would be on the defendant to establish non-continuity in the sense required.

(c) Disturbance of continuity

i. interruption

ii. suspension

i. Interruption

Period of prescription which has already run is terminated & period of prescription must begin anew.

(1) natural interruption

At CL – this occurred when acquirer lost possession of thing by relinquishing it voluntarily / it was forcibly taken from him by the owner or an outsider / he was prevented form further exercising control over thing by an act of God (vis maior).  Actual loss of possession is required.


1943 Act didn’t change anything to CL, but 1969 Act did:

S2 = The running of possession shall not be interrupted by involuntary loss of possession if possession is regained at any time by means of legal proceedings instituted within 6 months after such loss for the purpose of regaining possession, or if possession is lawfully regained in any other way within one year after loss.

Examples in which possession is regained:

i. within 6 months by means of a spoliation order;

ii. within 12 months if thing is returned to him by thief / police;

iii. if war-time conditions interrupted possession & such conditions improve to the extent that he can regain possession.

In above situations – prescription continues running.  

Prescripton can only be interrupted & therefore terminated:

i. through voluntary loss of possession;

ii. if possessor waits too long before taking legal steps to regain his possession;

iii. if situation involving act of God prevents possessor form regaining possession within 12 months.

(2) Judicial (civil interruption)

At CL – by the serving of any process including any document by means of which legal proceedings are commenced (i.e. petition / summons / notice of motion / order nisi).  Process must clearly set out claim to ownership & who owner of thing is – a mere claim for rent / compensation due to unlawful possession is INSUFFICIENT.







S4 of 1969 Act provides:  

1. Running of prescription shall be interrupted by service on the possessor of an process whereby any person claims ownership in that thing;

2. Any interruption in terms of S1 above shall lapse, & the running of prescription shall not be deemed to have been interrupted if person claiming ownership does not successfully prosecute his claim to final judgement / if he abandons the judgment / the judgement is set aside.

3. If running of prescription is interrupted per S1 above – a new period of prescription shall commence to run, if at all, only on the day on which final judgment is given.

ii.  Suspension

Temporary suspension of a period of prescription – period which has already run does not lapse – but course is suspended & can recommence at a later date.

Takes place in favour of people whom law wants to protect by not allowing prescription to run against them.  They may be incompetent to enforce their rights / other reasons prevent them form enforcing their rights – main reason is that they can’t assert their rights!  Prescription does not run against persons who cannot institute action:




Categories of persons are:

1. minors;

2. insane persons;

3. married women with retention of husband’s marital power

4. persons absent from country because of war or those employed by the state;

5. fideicommissaries – where a fiduciarius has alienated fideicommissary goods w/o power to alienate, until such time as fideicommissary goods are distributed.

1943 Act doesn’t provide for protection of a disadvantaged owner from acaquisitive prescription running against him.  Therefore – CL is applicable to any period of prescription that ran before 30 Nov 1970.

1969 Act differs from previous Act – it provides in S3 that where an “impediment” exists and the period of prescription would, but for the provisions of this subsection be completed before or on, or within 3 yrs after, the day on which the relevant impediment…has ceased to exist, the period of prescription shall not be completed before the expiration of 3 yrs after the day on which impediment ceased to exist.





Practical effect of above:
Running of prescription is not suspended during the existence of the impediment, but the completion is merely postponed for 3 yrs after impediment disappeared.  

Postponement occurs only if prescription would have been completed before, on / within 3 yrs after impediment ceased to exist.  An impediment which falls away more than 3 yrs before the expiry of 30 yrs period doesn’t affect completion / course of prescription. 

DERIVATIVE METHODS OF ACQUISITION OF OWNERSHIP
Ownership is acquired from a predecessor in title by deliver (movable) or registration (immovable).

Right transferee obtains is derived from transferor (former owner – predecessor in title) – therefore- predecessor in title should have been owner & entitled to transfer ownership (nemo plus iurus).  Right is transferred to new owner with advantages & disadvantages attached to that right (i.e. if a servitude exists in favour of l and transferred / where land transferred is subject to a servitude).

Elements:

1. Thing to which real right relates must be a thing in the legal sphere / commerce (res in commercio).

2. Parties should be in position to transfer & acquire ownership (i.e. legally capable)

IE:  insolvent persons, minors & prodigals are not legally capable of transferring ownership.

3. Transferor must be owner / authorised by owner 
Refers to the inviolability of ownership – lies on principle that no one can transfer more rights to another than he himself has (nemo plus iurus).  Only exception is if transferor is capable of alienationg on some other account (i.e. he is authorised agent of owner).

Peculiarity of contract of sale = seller not required to be owner of object of sale / to transfer ownership – a non owner could sell & deliver another person’s property to the buyer.  Sale is valid – but buyer will not become owner because of inviolability of ownership (i.e. nemo plus iurus rule).

4. Parties should have intention to pass & receive ownership (this is referred to as a “real agreement”)
2 elements = deliver (or registration) & intention.  Delivery is the physical handing over of thing (physical element) & intention to transfer & receive ownership (mental element).  Physical handing over insufficient & must be accompanied by intention to transfer & receive ownership.  

Commissioner of Customs and Excise v Randles, Brothers and Hudson Ltd =

Ownership of movable property doesn’t pass by making a contract.  It passes when delivery of possession given accompanied by intention of transferor to transfer & transferee to receive ownership.

Note:  a contract creates an obligation (duty) to deliver (obligatory agreement) (i.e. contract of sale) BUT ownership ONLY PASSESS ON DELIVERY!!!

5. Should be a legal ground / iusta causa for transfer of ownership

There must be a reason why transferor transfers his asset to transferee.  

	Causal system
	Abstract system

	Explanation

	Legal system makes transfer of a real right dependent on a valid underlying contract.  This system presupposes a valid underlying agreement (agreement creating obligations, i.e. sale / donation) w/o which on transfer of ownership can take place.  

Underlying agreement is seen as the reason (causa) 

& if for example, underlying agreement is invalid because a formal requirement of some kind has not been complied with – no transfer takes place!!!
	Legal system makes transfer of ownership  concerned with intention of parties to transfer & receive ownership – regardless of whether such intention is supported by a valid underlying agreement – in this case – it is of no consequence whether underlying agreement is valid or invalid.  Apart from physical handing over of movable / registration of immovable – all that’s required is intention of both parties to transfer & receive ownership – i.e. a real agreement.  

Real agreement is seen as reason (causa).  As long as real agreement is valid – ownership passes to transferee.



	Practical consequences

	Ownership doesn’t pas w/o a valid reason (causa) (the obligatory agreement).
Owner retains ownership & may claim thing with a real action (rei vindication) from whomever possess it.

SG is silent on whether this is applied to movable & immovable property.
	Ownership transferred if there’s serious intention.
If preceding obligatory agreement is defective in some way – thing may only be reclaimed with a personal action (condictio) from person whom it was transferred to and NOT from 3rd parties.

Thing already transferred has to be returned if it is still in hands of transferee.

Applicable to movable AND immovable property.


6. Cash / credit
Cash sale – ownership doesn’t pass until cash price is paid.

Credit sale – whether ownership passes depends on transferor’s intention whether he intended to transfer ownership.

If he did intend ownership to pass, and even if the purchase price was not paid in full) – ownership will pass from transferor to transferee on transfer of control of thing.

If he didn’t intend ownership to pass, but reserved ownership until last payment is made – ownership will only pass on pmt of last instalment – and not on transfer of control of thing.

7. Method of transfer

Publicity requirement must be fulfilled – transfer must take a form that will inform 3rd parities of change in ownership.  

Movables = delivery

Immovables = registration

Delivery:

Ownership of movables is transferred by delivery.  

Delivery consists of 2 elements:

i. Physical 

ii. Mental

Both must be present at transfer.  

Physical can be fulfilled in 2 diff ways:

1. Actual delivery (traditio vera)

2. Constructive / Fictitious delivery (traditio ficta)

1. Actual Delivery (traditio vera)
Transferor gives thing from his hand into hand of transferee (physical element) with intention of transferring ownership (mental element).

Groenewald v Van der Merwe:

Actual delivery = physical factor takes form of handing movable in question bodily to transferee, who accepts it with requisite intention & thereby becomes owner.  

Physical act (handing over) can at time be proof of intention of transferor & transferee to transfer ownership & accept it.  Not always easy to determine intention of transferor from mere physical act (i.e. if intended to transfer ownership or create a pledge) = in these cases – intention is determined by the preceding agreement (sale / pledge agreement).
2. Constructive / Fictitious Delivery (traditio ficta)

There is not physical / actual handing-over of the thing.
Following 3 situations are distinguished:  (A – C)

	A.

Transferee placed in position to exercise physical control
	Symbolic delivery (clavium tradition):

Things that can’t be physically handed over due to their nature / size.  These are handed over symbolically in sense that a token / “symbol” of thing is delivered to indicate transfer of physical control has taken place.

E.G:  handing over keys of car or warehouse – by means of which car / contents of warehouse are considered to have been delivered.

	
	Delivery with long hand (traditio longa manu)

Transfer of thing is not possible because of its size / weight.  Article to be transferred is pointed out to transferee in presence of thing.  Transferee is placed in position enabling him to exercise physical control.  Not sufficient to just point out thing – transferee must be placed in position to take control of thing to exclusion of others.

Groenewald v Van der Merwe:


Physical prehension is not essential if subject-matter is placed in presence of 
would-be possessor in such circumstances that he and he alone can deal 
with it at his pleasure.  In that way – physical element is sufficiently supplied; 
and if mind of transferee contemplates & desires so to deal with it, the 
transfer of possession – that is the delivery – in law is complete.  When this 
deposit is the subject matter in the presence and at the disposition of the new 
possessor take the place of physical prehension, the delivery is said to be 
made “longa manu”.  It is most appropriate to transactions where owing to the 
weight or bulk of the article concerned, actual delivery is difficult. 

Eskom v Rollomatic Engineering (Pty) Ltd – court confirmed above principle!

Case study:  Eskom v Rollomatic Engineering (Prescribed)
Facts:

A mining company erected an electrical substation & steel towers on its farm to convey electricity to its mining operations.  The installations & substation were erected in accordance with the specifications of Eskom.  Eskom supplied power to the mining company.  Subsequently the mining company ceased operations & Eskom no longer supplied it with power.

In 1981 Rollomatic purchased certain steel towers, which had previously been part of the electrical substation, from the mining company.  In terms of the contract of sale Rollomatic was responsible for the removal of the steel towers & their concrete foundations & for restoring the land to its original state.  Delivery of the steel towers to Rollomatic would take place after the latter had made the necessary arrangements with an official of the mining company which still owned the farm.  No such arrangements were ever made and Rollomatic left the steel towers on the farm.

The MD of Rollomatic had, in his personal capacity, hired the farm for grazing purposes, but the fenced off area upon which the substation & steel towers stood was expressly excluded from the lease.  Eskom later decided to put the substation into operation again & purchased a small portion of the farm upon which the substation & steel towers stood from the mining company.  It took transfer of that portion of the farm in Jan 1986.  Eskom again used the steel towers, which were still standing there, as an integral part of the new substation.  When Rollomatic sent its employees in May 1987 to remove the steel towers, they could not do so because of the erection of the new substation.

Legal Q:

To determine whether ownership of the steel towers were transferred to the respondent by means of delivery with the long hand.

Judgment:

Rollomatic was not entitled to an order for delivery of the towers.

Ratio decidendi (reason for judgment)

It is not an essential requirement for delivery with the long hand that the transferee be placed in physical control.  However, the thing must be pointed out to the transferee and he must be placed in such circumstances that he and he alone can deal with it at pleasure.  In this way the physical element is sufficiently fulfilled.  Obviously the parties must intend to transfer & receive ownership.  If both these requirements have been fulfilled, in law delivery is complete.  When the deposit of the subject matter in the presence & at the disposition of the transferee takes place of physical prehension, the delivery is said to be made longa manu, and it constitutes one of the forms of fictitious, as distinguished from actual, delivery.

The court did not find it necessary to determine whether the towers were movable or not.  From the evidence it was clear that Rollomatic never exercised control either over the land in question or over the towers.  It therefore failed to show that at least one of the requirements for delivery with the long hand had been met, namely that it must have been able to take physical control of the towers after they had been pointed out.  Rollomatic therefore failed to prove that it had become the owner of the steel towers.


	
	Bills of Lading

Basic document in the so-called cost, insurance & freight contracts (cif contract) in respect of goods for shipment.  

Distinguished form “symbolic delivery” in that document which is handed over is not a symbol of thing that is transferred BUT a separately recognised means of transferring ownership.

	B.

Transferee already in physical control by virtue of some other legal relationship
	Delivery with short hand (traditio brevi manu):

No transfer of physical control takes place, because transferee is already in control of thing – but not as owner.

There should be a clear indication of the intention requirement and clear proof that transferee holds on a new basis – as owner.

Case study:  Info Plus v Scheelke (Prescribed)
Facts:

Infoplus entered into a written instalment sale agreement for purchase of motor vehicle with a bank, which then ceded it’s rights to Wesbank (which became the owner of the vehicle).  Motor vehicle was delivered to Infoplus and registered in its name , but according to the instalment sale agreement, ownership was to remain vested in the seller until receipt of the full amount due by Infoplus.  Infoplus’s authorised representative, M, then agreed with G, a representative of S Motors, that the motor vehicle would be delivered to the premises of S Motors and that G would attempt to find a purchaser for the vehicle at a stipulated price.  If found, the prospective purchaser was to be introduced to Infoplus, whereafter the purchaser would pay the full purchase price to Inforplus, which would then pay S Motors its commission.  Motor vehicle was delivered to S Motors, but neither G nor anyone else acting for S motors introduced a purchaser to Infoplus.

When M returne from a trip abroad he established that G had left the employ of S Motors and that the motor vehicle was registered in the name of Scheelke.  G had sold the vehicle to X, delivering it together with a registration certificate reflecting that S Motors was the registered owner thereof, for less than the stipulated price, after which X has sold & delivered the vehicle to Scheelke.

Wesbank undertook to repossess the vehicle, but instead concluded an agreement with X in terms of which X paid the total amount outstanding under the instalment sale agreement, thus allowing Scheelke to retain control of the motor vehicle.

Appellant instituted action against first respondent in Witwatersrand Local Division claiming delivery of vehicle on stenggh of allegation that it was owner & first respondent was in possession thereof.  Claim was dismissed on ground that since appellant was not in possession of vehicle when aforesaid payment was made to Wesbank by second respondent – appellant did not become owner as a result of that payment.  Judge granted appellant leave to appeal.

Judgment:

Appeal allowed with costs.

First defendant ordered to deliver vehicle to appellant.

Costs of suit are to be paid by defendants jointly and severally.

Ratio decidendi (reason for judgement):

When payment was made to Wesbank by second respondent, it extinguished the apellant’s indeptness to Wesank because in the correspondence btw Wesbank & second respondent there is no allusion to any other purpose than what the payment was intended to achieve, that being to bring about a discharge of the appellant’s indebtness.  Thus the appellant became owner of the vehicle when the payment was made to Wesbank as this fulfilled the condition in the instalment sale agreement that appellant would become owner once last payment was received.

In order for respondents to rely on estoppel, there must be a representation by the owner that the person who disposed of his property (“the defrauder”) was the owner, or entitled to dispose of it.  In most cases – the ultimate representation is made by the defrauder.  Real question then is whether conduct of owner contributed to making that representation.  G represented to second respondent that S Motors was owner of vehicle.  Prior delivery of vehicle to S Motors assisted Gavin in making that representation, but the mere delivery of property by one person to another does not by itself constitute a representation that the latter is the owner (or is entitled to dispose).  Nor does the fact that the transferee is a dealer / trader in the particular commodity transform transfer of possession into such a representation.  Apart from placing S Motors in possession of vehicle, the appellant did nothing that could have created the impression to the second respondent that the dominium of the vehicle vested in S Motors.  

	C.

Someone else exercises physical control on behalf of transferee
	Constitutum possessorium:

Transferor retains physical control over thing in which he has agreed to transfer ownership to transferee.  Only the intention towards thing undergoes a change.

(I.E:  X buys watch from jeweller & leaves it with jeweller for cleaning).

Ample opportunity for fraud – i.e. a debtor may mislead his creditors when they wish to attach his goods by asserting that the goods under his control have been delivered by another person by means of constitutum possessorium.

For this reason, Appellate Division in Goldinger’s Trustee v Whitelaw and Son laid down the following safeguards:

“A constitutum is never presumed:  the party alleging it must establish facts from which the existence clearly & necessarily follows.  Another is that a distinct causa detentionis is essential.  If A, after selling a movable to B were to determine to hold it on behalf of the latter, that change of mind would not effect a transfer of ownership.  There must be a clearly proved contractual relationship under which he becomes the detentor for the purchaser.  Only in such cases would the doctrine of constitutum operate to pass the property by a kind of fictitiuous delivery.”

In practice, above second requirement is most NB – because – there can be no constitutum possessorium unless the facts support a legal relationship on the basis of which the transferor continues to hold the thing, but no longer as owner.

Case study:  Vasco Dry Cleaners v Twycross (Prescribed)

Facts:

Z sold his dry cleaning business to X.  It was a term of the contract of sale that, in respect of the dry-cleaning machinery included in the sale, the passing of ownership would be suspended until the purchase price has been paid in full.  X was in financial difficulties and in order to avoid the repossession of the machinery by Z he sought & obtained financial assistance from Twycross, his brother-in-law.  X and Twycross entered into a written agreement in terms of which Twycross was to pay the balance still due to Z.  It was agreed that on such payment to Z ownership of the machinery would pass to Twycross, who agreed to sell the machinery to X for a purchase price payable on or before a specified date.  It was further agreed btw X & Twycross that ownership of the machinery would not pass to X until the purchase price had been paid in full to Twycross.  They agreed that if the purchase price was not paid, Twycross would be entitled to obtain the return & repossession of the machinery.  X then sold the business, including the machinery to a new owner.  In the deed of sale X warranted that it was the owner of the machinery.  The new owner of Vasco Dry Cleaners was not aware of the contract btw Twycross and X.  X failed to pay Twycross the money.  Twycross wishes to claim the machinery from the new owner.

Legal Question:

Was ownership transferred by constitutum possessorium.

Judgment:

Twycross cannot claim the machinery back because he is not the owner of the machinery.

Ratio decidendi (reason for judgement):

Constitutum possessorium is the opposite of delivery with the short hand.  In the case of constitutum possessorium the transferor retains physical control of the thing to be transferred.  Since this form of delivery creates the possibiiity of fraud, any assertion that ownership of a movable has passed upon a mere change of mental attitude is carefully scrutinised by the courts.  The real object the transaction btw X and Twycross was not a sale to Twycross which would have entitled him to become owner of the machinery on delivery, but rather that a pledge should be created in his favour.  The transaction (sale) between X and Twycross was referred to as a simulated transaction, because it didn’t reflect the true intention of the parites.  No pledge was created since constitutum possessorium does not constitute delivery for purposes of creating a valid pledge because the pledge thing remains with the pledgor.  This creates ample opportunity for fraud.  The only effective method of constituting a pledge is by an agreement & transfer of control by delivery of thing to the pledgee.  X & Twycross therefore clothed their agreement in the guise of a sale & re-sale.  Court decided that the true substance of the contract was one of pledge.

	
	Attornment
:

Transfefor, transferee & third party (who is in control of thing will continue to control it) agree that third party will control thing on behalf of transferee as owner.

i.e. – discounting agreement:  a car dealer sells car in terms of credit agreement (he reserves ownership), thereafter he transfers ownership in the car to a bank who pays the full purchase price.  Effect of discouting agreement is that car is sold to bank & deliver from dealer to bank takes place by way of attornment.

2 requirements:

1. A tripartite agreement btw transferor, transferee & third party holder in terms of which holder will continue to hold for transferee and no longer for transferor.  All 3 parties consent to the transfer of ownership.

2. Holder should exercise physical control at moment of transfer from the transferor to transferee.

In Caledon en Suid-Westelike Distrikte Eksekuteurskamer Bpk v Wentzel law re attornment was altered & method of transfer of ownership analogous to attornment was recognised.  By this method the third party holder makes a prior declaration of intention, to the effect that he will hold ting on behalf of future transferee to whom owner may transfer ownership.  This declaration can take place at a stage when transfer to transferee has not yet taken place & may, possibly, never take place.  Appellate Division held that ownership had passed to transferee (Caledon) in these circumstances, since holder had undertaken at an early stage to hold on behalf of the transferee when transfer of ownership (by cession) took place from the owner to the transferee.  Holder’s knowledge of date of cession (of the rights in terms of the contract of sale) is not juridically relevant for the transfer of ownership.  What is relevant is the third party holder’s earlier declaration of will to hold on behalf of a future transferee (cessionary of the claims in terms of the discounting agreement).

In obiter dictum court expressed the idea that it may even be possible to effect transfer of ownership merely by notifying the holder of thing of the cession.  The court seems to be of the opinion that the holder has no choice in the matter, in other words, his previously declared intention to hold on behalf of the new owner is binding.  Notice of the cession is thereafter sufficient to pass ownership.  

In Air-Kel (Edms) Bpk h/a Merkel Motors v Bodenstein court referred to this obiter dictum but expressed no opinion on it.  

Caledon case has been critisied:

Effect of decision is that Appellate Div acknowledged a new form of delivery in addition to the acknowledgement forms.  It held that a holder’s mere declaration of will to hold in future on behalf of a new transferee causes ownership to pass on the date on which the transferor cedes his rights to the acquirer & notifies the third party holder of the cession.

Note:  ownership of movable things can only be transferred in this manner as long as holder remains in control:  once he loses control – ownership can no longer be transferred to transferee by this method of delivery.

Case study:  Barclays Western Bank Ltd v Ernst (Prescribed)
Facts:

S leased a car from a car dealer.  The dealer had a discount agreement with a bank.  In terms of the discount agreement the bank undertook to take a cession of the rights contained n the lease agreement & of the ownership when the dealer presented the bank with the discount agreement.  On 21 May 2002 the dealer handed the car to S, who immediately sold it & delivered it to Z.  The relevant lease agreement with S was submitted to the bank on 26 May 2002.  The bank then paid the discounting price to the dealer & claimed the car from Z.  The bank claimed that it became the owner of the care by means of attornment.

Transvaal Provincial Div held that ownership had not passed by attornment and granted an order of absolution form the instance.  Decision was appealed by Barclays.

Legal Q:

Did ownership pass to Barclays by attornment.

Judgement:

Trail court’s decision was correct.  Appeal dismissed with costs.

Ratio decidendi (reason for judgment)

The master discounting agreement was intended to apply to all agreements concluded by the trader in respect of which the appellant (bank) wished to purchase the trader’s rights and to acquire the ownership pof the subject matter of such agreements.  From the provisions of the clauses the cession of the trader’s rights to the appellant, including the right to acquire ownership of the vehicle was effected 26 May when appellant, after receiving the agreement of lease concluded by the trader and S, sent its cheque to the trader.  It is submitted that the issuing of the invoice by the trader at the requiest of the bank on 19 May amounted to a cession which became effective 21 May when agreement of lease was concluded.  Clause of agreement provides that no variation of the terms of the agreement shall be of any force / effect unless in writing & signed by both parties.  There is no evidence that the parties agreed in writing to any variation of the terms of the agreement.  Consequently it cannot be argued that they were varied.  The issuing of the invoice by the trader at the request of the bank and the banks preparation of the agreement of lease which was to be signed by the trader and S cannot be said to afford evidence of a departure from the terms of the master discounting agreement concerning the cession of the trader’s rights to the appellant.  They seems to have been merely practical & administrative measures relating to the preparation of documents.  Neither the banks employee who prepared the agreement of lease nor the trader’s employee who delivered the invoice to the bank, testified that their conduct condsituted a departure from the terms of the master discouting agreement.  There was also no evidence that they had been authroised by their respective employer’s  to adopt a practice which was in confict with the provisions of the master discouting agreement.  Finally, the appellant’s case in the court a quo was that the cession of the trader’s rights to the appellant was effected in the manner described in the clauses of the master discouting agreement.  According to this evidence, which is in conflice with the argument advanced by counsel, cession of the trader’s rights to the appellant took place whe the appellant hainving received the agreement of lease from the trade, sent its cheque to the trader – i.e. – 26 May.  It was rightly conceded by counsel that, if the cession was effected on that date, S could not have held the vehicle on behalf of the appellant as the owner thereof.


REGISTRATION

Immovable things.

System of registration presupposes the surveying of land & representation thereof on a diagram or general plan.  Diagram / plan establishes units of land & fulfils the independence requirement for an object to be recognised as a thing & provides particulars of the extent & boundaries of land & of the position of servitudes on the land for purposes of registration.  Ownership of the unit of land is transferred by a deed of transfer, a new deed of transfer being registered for every change of ownership.  No act of registration regarding land can be effected w/o the lodging of the existing title deed at the deeds registry, under which the property concerned is held.  Registration is regulated by the Deeds Registries Act & takes place at the Deeds Registry.

Transfer procedure:

Owner can transfer his land by means of registration of a deed of transfer which is prepared by a conveyancer in the form prescribed by law / by regulation & must be executed in the presence of the registrar by the owner of the land described therein, or by a conveyancer authorised by power of attorney to act on behalf of the owner & must be attested (proven) by the registrar.

Ownership of land passes to new owner as soon as registrar of deeds affixes hi signature to the deed.  A number is awarded to the deed of transfer, which now becomes the new title deed of the land described in it.

System of transfer of ownership:

When deed of transfer is registered – it is a requirement – that transferor intended to transfer ownership to transferee & transferee intended to acquire ownership.  These concurring intentions (real agreement) are seen as the iusta causa.  

On basis of the case Wilken v Kohler in which Appellate Division held that ownership of farm had passed to transferee in spite of contract of sale being invalid, it would appear that the abstract system of transfer of ownership applies to movables, as well as immovable things.

Effect of registration of transfer is that registered owner of land is in a position to prove his ownership of land easily, by producing his registered deed of transfer.

Positive & Negative Systems of Registration:

Whether we have a negative or positive system of land registration is determined by whether we can rely on the correctness of the date contained in the records of the deeds registry.

	Positive
	Negative

	If a third party, acting in good faith, accepts incorrect data in the deeds registry as correct & acts upon this info – he will enjoy full protection.
	If a third party, acting in good faith, accepts incorrect data in the deeds registry as correct & acts upon this info – he will normally enjoy no protection (apart from the possible application of the doctrine of estoppel & apart from any delictual remedies he may have).


SA system:

It does not always furnish a complete picture of the rights in respect of land, and mistakes do sometime occur = it is therefore negative system.

It remains a reliable source of info about the legal position of immovable property & in practice third parties do rely on its accuracy = therefore in this sense it is a positive system.

Under the following circumstances – the title deed of land may not reflect the actual legal position:

1. Marriage in community of property

From moment marriage in community of property takes place – couple are joint owners of common estate, which consists of all the assets each had before marriage, w/o delivery or transfer being necessary.

2. Ownership of movable / immovable things expropriated in terms of the provisions of the Expropriation Act passes to the expropriator on the date stated in the notice of expropriation.  Neither delivery / registration necessary – transfer of ownership is effected by mere act of expropriation.

3. Prescription

There is no “transfer” of ownership.  A person has acquired ownership by means of prescription & previous owner fails / refuses to cooperate in the “transfer” into acquirers name, the only way transfer can be effected is by obtaining a court order authorising registrar of deeds to effect registration in that person’s name.  A long time may elapse before such registration takes place & during that time the land register offers no proof of ownership.

4. Mistakes can and do occur in the deeds registry

I.E.  Where land which is subject to a mortgage bond is transferred to a bona fide purchaser w/o bond having been cancelled.

Until such mistake has been rectified – true position will be unclear.

PROTECTION OF OWNERSHIP
1. Property law remedies

2. Delictual remedies

3. Enrichment remedies

1. Property law remedies

a. Rei vindicatio

A real action with which an owner can claim his thing from whoever is in control of it w/o the owner’s permission / consent.  May be instituted for movable & immovable things – but for immovable things – remedy takes the form of an eviction order.

Chetty v Naidoo:

Dominium is the right of exclusive possession of the thing, with the necessary corollary that the owner may claim his property wherever found, from whomsoever holding it.  Possession of the thing should normally be with the owner, and it follows tht no other person may withhold it from the owner unless he is vested with some right enforceable against the owner.

Requirements for rei vindicatio:

Plaintiff must prove on a balance of probabilities that:

· He is the owner

The way in which ownership was acquired may play an NB role

· The thing exists & is identifiable 

The thing claimed should still exist as an item in its original form (not necessarily in the same condition) & as such still subject to the owner’s right of ownership.  IE:  if some change has occurred by which thing has ceased to exist in the form in which it was, it cannot be reclaimed – a change may occur for example by accession or mixing.

The identification of the thing should be sufficient to prove on a balance of probabilities that the person instituting the action is the owner of the thing.

· The defendant is in control

The principle underlying the rei vindicatio is the Roman law principle of:  “Where I find my thing, there I may vindicate it”.  This has been applied in RD-L and thus in our law.

Rei vindicatio may be instituted against any part who is in control of the thing when the action is instituted.  BUT – where a defendant can show that he has a right to the thing – the statement in Chetty v Naidoo is applicable:

“It follows that no other person may withhold it form the owner UNLESS HE IS VESTED WITH SOME RIGHT ENFORCEABLE AGAINST THE OWNER (eg:  a right of retention / a contractual right).

Reason why thing must be in control of defendant at moment plaintiff institutes his action is to ensure that defendant is in a position to return the thing.



Restrictions on application of rei vindicatio:

· Sales in execution

S70 of Magistrates Courts Act = a sale in execution by the messenger shall not, in the case of movable property after delivery thereof or in the case of immovable property after registration of transfer, be liable to be impeached (accused of a serious crime against the state & bring for trial) as against a purchaser in good faith & w/o notice of any defect.

Where a sheriff / a messenger of the court sells a judgment debtor’s assets in public at a judicial sale in execution of a judgment, the true owner (if his goods are sold by mistake as belonging to the judgment debtor, for e.g. where the judgment debtor has bought the goods on credit & had not yet acquired ownership of them) cannot recover his property from a bona fide purchaser after the sale & delivery of thing to the buyer.  The courts treat a sale in insolvency in the same way as a judicial sale.

· Statutory limitations on eviction

Defendant in evictions proceedings may resort to the protection of the Constitution of RSA (1996) – S26(3) = no-one may be evicted form his / her home w/o a court order.  In terms of this section certain circumstances have to be taken into consideration before the court may grant an eviction order.

In eviction proceedings – defendant may rely on protection afforded to certain classes of persons in terms of a statue.

· Estoppel

This is an NB exception to the rei vindicatio.

Definition:  a defence which can be raised against an owner’s rei vindicatio where the owner of a certain thing through his conduct, culpably leads third parties to believe that someone else is the owner of the thing / is authorised to alienate the thing & the third party, relying on the representation – obtains possession & in doing so acts to his detriment.  If the defence succeeds – the rei vindicatio action will be denied.

Requirements for estoppel:

· Representation by the owner (estoppel denier) of the thing.  Words, written / spoken / even conduct may amount to such representation.  Where a legitimate expectation is created by a statement / conduct on part of an owner & he remains silent, conclusions may be drawn therefrom.

· Fault – owner must have acted intentionally OR negligently

· Person who relies on estoppel must show that he acted to his detriment in relying on representation.

· Causal connection – estoppel relier must prove that his reliance on the representation was the cause of his acting to his detriment.  Such reliance should be objectively (not influenced by personal feelings / opinions) ascertainable.

· Money – stolen money cannot be vindicated from a person who acquired it in good faith & for valuable consideration.

Case study:  Quenty’s Motors (Pty) Ltd v Standard Credit Corporation Ltd

Facts:

Q (applicant), a car dealer from Pretoria, provided L, a second-hand car dealer doing business in Durban, with two motor cars for sale on the explicit condition that ownership would not be transferred to any purchaser found by him until L paid the full purchase price to Q.  L needed a credit facility & approached S (respondent) for credit.  S was prepared to provide credit to L on condition that L furnished real security to S.  L concluded an agreement with the defendant S, in terms of which the vehicles were sold to S and immediately resold to L in terms of a so-called floor-plan agreement.  At no time did either L or S intend that the vehicles should be removed from the physical control of L at his business premises.  L further agreed that the re-sold vehicles would be held by him on behalf of S until the full purchase price had been paid to S by L.  L disappeared and subsequently his estate was sequestrated w/o the purchase price being paid to S.  S had the vehicles removed from L’s business premises.  Q made a demand on S for the delivery of the cars and, when there was no satisfactory response, it applied as a matter of urgency for this issue of a rule nisi, operating as an interim interdict, which called upon S to show cause why an order should not be made declaring Q to be the lawful owner of the cars and directing S to return the cars to Q.  S did not oppose the grant of a rule nisi, but did oppose the grant of interim relief.  

This is an appeal against an order made in motion proceedings in the Natal Provincial Division whereby it dismissed Q’s application with costs.
Judgment:

Applications for condonation dismissed with costs, including costs of appeal.

Ratio decidendi (reason for judgment):

Referred to statement by Holmes JA in Oakland Nominees (Pty) Ltd v Gelria Mining & Investment Co (Pty) Ltd:  It has been authoritatively laid down by this Court that an owner is estopped from asserting his rights to his property only (a) where the person who acquired his property did so because, by the culpa of the owner, he was misled into the belief that the person from whom he acquired it, was the owner or was entitled to dispose of it.  As to (a), it may be stated that the owner will be frustrated by estoppel upon proof of the following requirements:  (i) there must be a representation by the owner, by conduct or otherwise, that the person who disposed of his property was the owner of it or was entitled to dispose of it; (ii) the representation must have been negligently in the circumstances; (iii) the representation must have been relied upon by the person raising the estoppel; (iv) such person’s reliance upon the representation must be the cause of his acting to his detriment.

L dealt with the vehicles with Q’s consent in such a manner as to proclaim that the dominium or jus disponendi was vested in L.  Thus requirement (i) above was fulfilled.

Q should reasonable have contemplated that a prospective purchaser might act on the representation to his prejudice, and he was negligent in not taking reasonable steps to prevent it.  Thus requirement (ii) was fulfilled.

S firmly believed that, since the vehicle had been brough on to the premises of L and because of the nature of its business, L was in fact the owner and ahd the jus disponendi of the vehicles, and that it was because of S’s reliance on this that it entered into the transactions with L and acted to its prejudice in acquiring and paying for the vehicles.  Thus requirement (iii) and (iv) was fulfilled.

The estoppel raised by S was clearly established, and the order by the Court a quo dismissing the application was correct.

There were 2 applications for condonation, one arising from the late filing and lodgement of the record, and the other arising from the late delivery and lodging of security.  Neither was opposed by the respondents.  The applications were not argued in initio because it seemed that the only question was whether the applicant had reasonable prospects of succeeding in the appeal.  That question has now been decided against the applicant.
b. Interdict

A summary court order applied on an urgent basis.  When applying for one – an applicant may apply for an order forcing a person to do something OR to refrain from doing something.  Interdict is a speedy remedy whereby rights have been infringed OR are about to be infringed.

Requirements:

These are set out in Setlogelo v Setlogelo = during the apartheid regime, S occupies land which he inherited from his grandfather.  S cannot lawfully occupy / obtain transfer of the land as he is black and the land is situated in a white area.  His brother starts farming operations on that land.  S applies for an interdict prohibiting his brother from setting foot on the land.  His brother argues that S is not he registered owner of the land and that he cannot make use of the interdict:


“The requisites for the right to claim an interdict are well-known:

A clear right, injury actually committed or reasonably apprehended (expect with fear / anxiety) and the absence of similar protection by any other ordinary remedy”

NOTE:
This remedy is available for protection of not only ownership but also other limited real rights / lawful real relationships (i.e. servitudes / lawful holdership).  In appropriate circumstances – it may also be employed by holders of personal rights (creditor’s rights).

c. Declaratory Order

There is a dispute as to the legal position of contesting litigants.  The court determines the rights & duties of the contesting parties.

IF an owner acquired ownership of land & a third person thereafter claims to be entitled to certain rights to that land, which are not registered against the title deed, the parties may approach the court for an order setting out the legal position.

d. Actio negatoria

Real action where third persons seek to exercise rights of a servitude holder which they do not have / where servitude holders exceed the limits of their servitudes.

2. Delictual Remedies
a. Condictio furtiva

A personal action arising from delict theft that can be instituted by the owner (or a person with a lawful interest) in claiming the thing or its highest value; since the theft; from the thief / person who removed the thing with deceitful intent.

It can only be instituted against the thief / after his death – the thief’s heirs.  



Requirements:



Applicant must prove:

· Ownership / retention of lawful interest from date of theft to date of institution of the action;

· Theft / removal of the thing with deceitful intent; and

· If the action is not instituted against the thief or deceitful remover, that the defendant is the heir of the former.


Case study:  Clifford v Farinha

Facts:

S rents a car from a car rental agency.  In terms of the lease agreement, S is liable for all damage to the car.  S goes on holiday and asks Z, his sister-in-law, to park the car in her garage while he is away.  She agrees.  One Saturday she removes the car from the garage & takes her daughter to the doctor.  The car is stolen from the doctor’s parking area.  The car cannot be traced and the car rental agency claims the car from S.  Since S is unable to return the car, he pays the car rental agency and claims the amount from Z.

Legal Q:

Can Z be held liable to S for the loss of the car on the basis of condictio furtive?

Judgment:

Judgment given for plaintiff in the amount of R14,000 and for interest at the rate of 15% per annum from the date of judgment to the date of payment, and for costs of the action.

Ratio decidendi (reason for judgment):

Z held liable to S for vehicle for loss of the vehicle on the basis that she, having wrongfully and intentionally withdrawn possession of vehicle from S and appropriated the possession and use thereof to herself, incurred the risk of the vehicle being lost through a cause not attributable to her fault.  The temporary taking of possession and use of a thing is still to be regarded as falling within the scope of the condictio furtiva.  On the authority of De Groot, Groenewegen (whose views Voet recognises) and Van der Keessel, it was concluded that the conditio furtiva, is in our law, a remedy not restricted to owners only.
b. Actio ad exhibendum

The owner can claim the market value of the thing from a person who destroyed / alienated the thing with a mala fide (bad faith) intention.

Requirements:

Applicant must prove:
Alienation / destruction of the thing;

Mala fide intention (with knowledge) of person who alienated / destroyed the thing; and

Loss by the owner of the thing.

Requirements for this remedy were explained further in Frankel Pollak Vinderene Inc v Stanton:

“It is a remedy by which a plaintiff can recover damages for the wrongful disposal, consumption or destruction by the defendant of his thing when the defendant had knowledge of the plaintiff’s title or claim.  Knowledge, used in a neutral sense is the vital ingredient.  W/O it, the plaintiff would have no remedy because the doctrine of conversion is not part of our law.  The mere acquisition of the property does not give rise to the actio ad exhibendum because, if the acquisitor retained possession, the remedy against him would be the rei vindicatio.  It is if the property is intentionally disposed of or consumed by the defendant (an possibly if it is destroyed, damaged or lost as a result of his negligence) that the defendant is liable.  If the property is destroyed / damaged w/o fault on the defendant’s part – there is no liability.”

c. Aquilian action (delictual claim for damages)

Damages can be claimed from any person who unlawfully caused loss to the owner through his intentional / negligent act.

Following must be proved:

· Unlawful conduct by the defendant;

· Culpability (intent / negligence) of the defendant;

· Proprietary right / interest of the claimant in the thing;

· Patrimonial loss of the claimant; and

· A causal connection btw the patrimonial loss and the conduct of the defendant.

(REFER PAGE 124 FOR SUMMARY OF REMEDIES – STUDY WELL)!!!!
TERMINATION OF OWNERSHIP

1. Death of Owner

When owner dies – his ownership is terminated.  

Greenberg v Estate Greenberg:  It was held that on the opening of an inheritance the heir acquires a vested right, namely a personal right, against the executor to demand delivery / transfer of the inheritance.  The heir becomes owner of the assets in the inheritance only when the executor delivers / transfers the property to him.  The question of the person in whom ownership vests after the testator’s death is one which the Appellate Division left open.

2. Destruction of the thing

When thing is destroyed / ceases in some / other way to be a res in commercio – ownership is terminated.

3. Termination of Legal Relationship

a. Transfer of ownership – when a person transfers it to another person by means of delivery / registration.

b. Loss of physical control (thing becomes res nullius) – i.e. loss of control of wild animals / where tamed animals lose the habit of returning).  Distinction is drawn btw a res derelicta (thing abandoned by the owner with the intention of no longer being the owner) and a res deperdita (lost thing).  Res derelicta becomes a res nullius – but res deperdita remains property of the owner.

c. Operation of law – i.e. in accession, acquisitive prescription, attachment and sale in execution, confiscation (by the state), expropriation, forfeiture (in favour of the state), insolvency, manufacture, and in terms of a number of statutory provisions – i.e. demolition of a house erected in contravention of building regulations.

CO-OWNERSHIP
Definition:
Where 2 or more persons own the same thing at the same time in undivided shares.  It is the abstract concept of ownership that is divided, not the thing itself.  

There are 2 forms of co-ownership:

	Free co-ownership
	Bound co-ownership

	The co-ownership is the ONLY relationship btw the co-owners


	There is an underlying legal relationship btw the co-owners which determines the basis of their co-ownership.

	EG:  

Q & R are co-owners of their farm – they purchased the farm jointly.
	EG:  

X and his wife, Y, are married in community of property.  They are therefore co-owners of the farm Waterford (one undivided piece of land) in equal shares.

Also in a partnership / in a voluntary association.


Elements of co-ownership:
1. Each co-owner owns the thing jointly in undivided shares together with the other co-owners.  (Several persons cannot be separate owners of the same thing at the same time – no co-owner is a separate owner of the whole thing.

2. There are always a number of legal subjects and various legal relationships are covered.  

a. EG:  In the case of mixing of solids & mingling of fluids / joint heirs / joint legatees / joint donees / joint purchasers / business partners & members of an unincorporated association / marriage in community of property = these are all joint owners in the specific property in undivided shares.

3. No physical / corporeal division of the thing has taken place.  The thing which is jointly owned is not divided.  It is the ownership which is divided by a conceptual / imaginary division.  The undivided shares in the ownership of the co-owners may be equal (i.e. 50/50) or unequal (i.e. 25/75)

RIGHTS & DUTIES REGARDING THE FOLLOWING:

1. The Whole Thing Owned By All The Co-Owners:
(i) Remember:  the OWNERSHIP is divided and NOT the thing.  To alienate (by means of a sale / donation) or burden (by means of a pledge / mortgage) the thing all the co-owners must consent and cooperate in fulfilling the required formalities.

(ii) Every co-owner is entitled to use the thing reasonably and in proportion to his undivided share.

Case study:  Erasmus v Afrikander Proprietary Mines Ltd
Facts:

Erasmus (applicant) is the holder, under a deed of cession of mineral rights, of an undivided 1/520th share in the mineral rights of the farm Brakfontein.  He applied for an interdict restricting Afrikander Proprietary Mines (respondent) from exercising its mining rights.  Respondent is the registered owner of an undivided 519/520th share of the coal rights in Brakfontein.  Respondent also is the registered holder of all the coal rights on the adjoining farm Haverklip on which its Delmas Colliery is established.

The application was precipitated by a letter from the respondent’s attorney to the applicant.  In this letter the applicant was approached for a div of his undivided share in terms of a notarial agreement in view of the fact that he had refused permission to the respondent to continue with its mining operations in Brakfontein.

Upon receipt of this letter, the applicant approached his attorney, who in turn got in touch with the respondent’s attorney.  The latter informed him that the respondent anticipated reaching the boundary of Brakfontein from its mining operations at the Delmas Colliery on Haverklip and it intended extending those operations to Brakfontein.  The application as then brought before the court as a matter of urgency, but it was postponed after the respondent had given an undertaking not to start its mining operations on the farm before that date.

The applicant’s attitude was that as long as he is the holder of an undivided 1/520th share in the mineral rights, which include the coal rights in Brakfontein, the respondent is not entitled to take any steps for the exploitation of the coal rights on the farm, unless it has authority from the applicant to do so.  The applicant also contended that he would suffer irreparable prejudice should the respondent commence its mining operations on Brakfontein, because the respondent would then be mining and removing coal from property in respect of which the applicant is the holder of an undivided share in the mineral rights.  The respondent, so it was contended, would thereby, in effect, be depleting the applicant’s mineral rights in the property.

The applicant applied, on notice of motion, for an order that the respondent:

1. be interdicted from commencing & carrying on mining operations on Brakfontein;

2. be ejected from the said property; and

3. pay the costs of these proceedings

Judgment:

Application dismissed with costs, which include the costs of two counsels.

Ratio decidendi (reason for judgment):

Made reference to Judge Innes in Setlogelo v Setlogelo (facts above) = “The requisites for the right to claim an interdict are well known:
1. Clear right;

2. Injury actually committed or reasonably apprehended; and

3. The absence of similar protection by any other ordinary remedy.

Re point 1:  whether applicant established that he has a clear right and in this context a “clear right” simply means a definite right?

There is evidence that the applicant received & accepted option moneys, payable under the contract, from the respondent & it appears from correspondence, btw the respondent’s attorneys & the applicant, that when he was approached to sign a power of attorney authorising the cession of his rights to the respondent, pursuant to the exercise of the option, he did not initially indicate any willingness to do so.  And then after a copy of the contract had been forwarded to him in terms of his request, the applicant stated that the respondent has at all times been aware of the fact that he did not regard the prospecting contract & the exercise of the option as binding upon him, however, he has not explained why, if this were so, he had accepted payment of his share of the option moneys under the contract and he hasn’t given any explanation of his attitude per above.  The probabilities are that he applicant initially regarded the prospecting contract & the exercise of the option as valid & binding, but that, for some reason or another, he later changed his attitude in this regard.  The question of whether the prospecting contract & the exercise of the option were indeed binding upon the applicant, has, however, not been fully canvassed in the affidavits before the Court, and, consequently, judge is not in a position to come to any definite conclusions on this aspect.  But, this does not really matter, for whatever the true legal position may have been, it is common cause that he respondent never took any steps to enforce the contract or the exercise of its option against he applicant and any such contractual rights which the respondent may have had have since become prescribed & are no longer enforceable against the applicant.

The distinguishing feature is that the respondent, on its own version, did not at any stage have more than a contractual right to a cession from the applicant of the undivided share in the mineral rights.  There was no notorial grant or cession of these rights to the respondent.

The applicant has satisfied the first requirement (point 1) – namely – that he has a clear right.

Re point 2:  The applicant must also establish a reasonable apprehension of an infringement of his mineral rights – it is necessary to consider whether the respondent’s intended mining operations on Brakfontein would constitute interference.

According to the decisions of our Courts, it is clear that if the property is, for example, a farm a co-owner is entitled to conduct normal farming operations thereon provided he does so with due regard to limitations and, in the event of any dispute about the conduct of a co-owner & the manner in which he has made use of the joint property, the Court would have to consider whether the conduct complained of constitutes an unreasonable user, inconsistent with the user to which the property was destined & to the detriment of the rights of the other co-owner; and, unless a co-owner’s user of the joint property can be so described, interdict proceedings against him will not succeed.

The Q of whether the acts of one co-owner constitute an infringement of the rights of the other must, in the ultimate result be determined by the facts of the particular case.

It is clear from the authorities that the mere title to mineral rights in respect of land, does not per se transfer the ownership in minerals not yet severed from the land, to the holder or joint-holders of the mineral rights, such ownership remaining in the owner of the land itself.  The joint holders of mineral rights are not the joint owners of the minerals not yet severed from the land.  The reservation of the mineral rights, entitles the holder or holders of the mineral rights to go upon the property, to prospect for minerals and, if they find them, to sever them and take them away.  As far as joint-holders of mineral rights are concerned – there can be no question of any joint-ownership of minerals unless or until, those minerals have been severed form the soil.

A co-holder of an undivided share in mineral rights should not be restrained from exercising his rights on the mere ground that his other co-holders have not consented / given their authority thereto.  Something more than that is required.  The Court must also have regard to the effect, or the probable effect, of the exercise of the rights, and the Court should not interfere unless it appears from the facts and circumstances of the particular case, that the like rights of the other co-owners are being, or are likely to be, adversely affected.

There is no reasonable prospect that the applicant or any member in title would ever consider embarking on coal mining operations in respect of his 1/520th share in the coal rights on the farm.  There is thus no reasonable prospect that the applicant will ever really want to actually exercise his right to mine his proportionate share of the coal deposits on Brakfontein and no one else, but the respondent, would ever seriously consider acquiring the applicant’s 1/520th undivided share in the mineral rights, for that particular purpose.  There is therefore no reasonable possibility that the mining operations contemplated by the respondent would, in reality, interfere with or have any prejudicial effect upon the applicant’s right to actually mine his proportionate share of the coal reserves.

Court was satisfied that applicant will not be prejudicially affected by the respondent’s mining activities because, in the interim, his pro rata share of the coal reserves will be left intact.  The respondent’s mining operations are expected to last for about 4 yrs, and, as the applicant’s pro rata share in the coal deposits is comparatively so small, his right to a partition could not really be adversely affected by the respondent’s mining activities until the stage is reached that the coal reserves are nearly exhausted by which tie the partition proceedings would, in all probability, already have been finally concluded.  There is no evidence before the Court that the mining operations contemplated by the respondent would in any way be prejudicial to the applicant’s rights on partition.
It was also argued on behalf of the applicant, that the respondent’s mining activities would, in any event, infringe upon his rights in that the respondent would in the course of its mining activities, and as part thereof, be removing and disposing of a certain quantity of coal in which the applicant had an interest to the extent of a 1/520th share.  The coal which the respondent would be mining would upon its severance from the soil become the joint property of the applicant and the respondent in proportion to their respective shares in the coal rights & consequently the appropriation thereof by the respondent would constitute an infringement of the applicant’s rights.

Whether there is any risk of prejudice to the rights of other joint holders, would, in every instance, have to be determined according to the facts and circumstances of the particular case.  If the respondent were to commence its coal mining activities, it would simply be exercising a right which is undoubtedly has.  The respondent would be using its right for the very purpose for which it was intended.

Even if the respondent were to restrict its mining operations to its proportionate share of the coal deposits, the coal actually mined would, as a result of its severance from the soil, nevertheless become the common property of the parties, in proportion to their undivided share in the coal rights.  But, despite this, the respondent would still be entitled to dispose of its pro rata share of the coal actually mined.  The only restriction upon the respondent’s request to dispose the coal actually severed from the land would be that it should not appropriate and dispose of more than its proportionate share of such coal.  On this basis, the applicant would be entitled to a 1/520th share – he would have the light to call upon the respondent to account for its mining operations and he would also be entitled to claim his pro rata share of the coal actually mined against tender of his proportionate share of the mining costs, or alternatively, the reasonable value of his share of that coal, making due allowance for the mining costs.

It was not he applicant’s case that his right to claim a pro-rata share of any coal which would actually be mined, would be effected prejudicially by the respondent’s mining activities.  Even if that were his complaint he would not on that account be entitled to an interdict in the form insisted upon in the present proceedings, namely, an interdict restraining the respondent from commencing and carrying on mining operations on Brakfontein.  The appropriate remedy would be an application for an interdict to safeguard any interest the applicant may have in coal actually mined at Brakfontein.

The applicant therefore has not established on a balance of probabilities that there are any grounds for a reasonable apprehension on his part that his rights would be detrimentally affected by the mining activities contemplated by the respondent.  The application for a permanent interdict cannot, therefore, be granted.  (I.e. applicant has not met requirement no. 2 above).

Re point 3:  applicant has not succeeded in establishing that no other adequate remedy is available to him – he has in fact not even endeavoured to do so.
There is no evidence that the respondent is either a spoliator or a trespasser as far as the applicant’s rights are concerned.  The applicant therefore cannot insist upon a permanent interdict unless he not only alleges but also established, on a balance of probabilities, that he has no adequate alternative legal remedy.

There is nothing to suggest that he assessment of the value of the applicant’s interest or of any damages, which he may suffer as a result of the respondent’s mining operations, would present any real difficulties; and whatever the extent of his damage, if any, may eventually prove to be, there is no danger whatsoever that the applicant would not be able to recover the amount from the respondent.  This is clearly a case in which the applicant can be adequately compensated by a relatively small payment of money of any infringement of rights.

Applicant has failed in 2 respects to satisfy the requirements for a permanent interdict.  

Co-owners can jointly decide how to use the thing – i.e. in terms of a use agreement – this agreement is only binding on the parties to the agreement.

(iii) The co-owners are entitled to share in the fruits, income or profit re the property in proportion to each co-owner’s share.  They may vary this by agreement – this agreement is only binding on the parties to the agreement.

(iv) The co-owners must contribute to the maintenance of & expenses re the thing in proportion to their shares.  This is obligatory only in relations to necessary expenses for the preservation of the property.
2. The Undivided Shares of the Different Co-Owners:

	Free Co-owners
	Bound Co-owners

	Can make completely independent arrangements with regard to his own undivided share.  

They can alienate, mortgage, burden with a personal servitude (as in the case of Pretorius v Nefdt and Glas – see below), rent or leave their heirs the undivided share WITHOUT the cooperative of the other free co-owners.

Can use thing in proportion to their undivided share provided that the use is reasonable.  Cannot use thing as though he / she were its sole owner (as in the case of Pretorious v Nefdt and Glas – see below).

Profit each makes out of reasonable use, which is in proportion to his / her undivided share may be retained and need not be shared with the other co-owners.
	Entitlement is restricted by the terms of the underlying legal relationship (i.e. marriage in community of property / partnership).


Case study:  Pretorius v Nefdt and Glas
Facts:
Pretorius is the usufructuary of an undivided half of the farm, Leeuwkloof, and also acts as the guardian of a minor son who owns a one-eighth undivided share in the farm, subject to her usufruct.  Glas is the registered owner of the other undivided half of the farm.  Apparently, with the consent of the other interested parties, certain children of Pretorius & Glas quarried and burned lime in kilns which they had erected upon the farm, not far from the boundary of an adjoining property, Kalkheuvel.  They had made a road leading from this spot to the market, or at any rate, improved an exisiting track so as to make it suitable for transport.  Nefdt, a son-in-law of Glas’s, having acquired rights to lime on the adjoining farm of Kalkheuvel, began transporting his lime, with the consent of Glas, through the farm, Leeuwkloof, along the road used by those quarrying lime upon Leeuwkloof.  Pretorius objected to this.  Negotiations aimed at giving Nefdt a right of passage began, but they fell through.  It is alleged that a contract was then concluded btw Glas & Nedft, by which Glas undertook to transport the lime to the market on behalf of Nedft, and for that purpose used the road across Leeuwkloof.
Pretorius claims:

1. An interdict against Glas for using the road across Leeuwkloof to transport lime to the market on behalf of Nefdt. 

2. Nefdt’s passage across Leeuwkloof should also be interdicted.

3. The alleged contract btw Glas and Nefdt for transport is a mere fiction & that Nefdt as a matter of fact is doing his own transport.

Judgment:

Pretorius succeeded against Nefdt, but failed against Glas.  Nefdt was ordered to pay half lf Pretorius’s costs and Pretorius was ordered to pay half of Glas’s costs.  Respondent’s also to pay Pretorius’s costs in connection with the affidavits as to the way of necessity because that question ought not have been brought in at all, all that need be said was “I may hereafter claim a way of necessity in proper proceedings”.  A way of necessity can only be claimed in an action brought for that specific purpose, and no one is entitled to use a road as a way of necessity, or to make any claim for such a way, as a matter of fact, unit he has obtained an order from the court.
Ratio decidendi (reason for judgment):

Pretorius would be entitled to an interdict if she could clearly show, on admitted facts, that a right of hers was being infringed and a right which she was entitled to enforce by interdict.
The issue is one whether in law the respondent (Glas) can use the road now existing on the joint farm for the purpose of riding lime from Kalkheuvel, and whether the respondent (Nefdt) can with the consent of Glas, use the same road for the passage of himself and his servants to his lime works on the other farm.
De Beers Consolidated Mines Ltd v MkKay = each co-owner could use the common property in accordance with the use to which it was intended to be put, but must refrain from any act by which the like right of use of the others might be infringed.

Point 1:

Cannot see anything on the record which would justify that Glas used this road for the transport of lime for Kalkheuvel in such a way as to interfere with a similar use of the road by Pretorius or those on whose behalf she is acting.  It is said that he cannot use the road because he is transporting things from another farm and not for the purposes of this farm.  To make such a distinction would lead to endless difficulties, and it is not so far a distinction recognised by the authorities.  Pretorius must fail upon this portion of her claim (i.e. point 1 above).
Point 2:

Point is whether a co-owner can give strangers leave to use a road across a joint farm and whether he has alienated only a portion of his rights or whether he has substantially, so far as his right of passage is concerned, with reference to the road in question, imposed another co-owner on the other joint owners.

The position which actually results from a license to use the road is similar to that arising when another co-owner is imposed on the joint owners.  The respondent (Glas) is claiming for himself, and the Court is giving to him the full right of use of this road as a co-owner.  Do not think he can also confer these rights upon another, whilst he is at the same time exercising them for himself.  This is a clear infringement of the rights of Pretorius and she is therefore entitled to an interdict in respect of the respondent Nefdt.

Point 3:

Pretorius prays for an interdict pending action, but no action will be necessary if the sole question is whether Glas may give Nefdt a right of passage across the farm Leeuwkloof, and it would be putting the parties to a useless expense to compel an action to be brought if that is to be the sole question at issue; but of course Pretorius may desire to bring an action so as to show that the alleged transport contract is fictitious, and that she might then have a right to interdict Glas in accordance with her prayer.  The most convenient form of order will be to give an interdict against Nefdt until further order of the Court, leaving it for Pretorius to determine whether she will proceed by action against Glas.

3. Co-owners Use of the Thing:
Only with the cooperative of all co-owners may steps be taken with regard to a specific portion of the thing, i.e. by means of alienation / burdening / alteration / renting of a specific portion of a farm.  A co-owner cannot unilaterally (on his own) appropriate for himself a portion of the thing (not even in proportion to his undivided share) w/o the cooperative of the other co-owners.

Note:  Co-owners may also agree on the proportionate use a MOVABLE thing – i.e. – a tractor may be used by co-owners for diff periods of time.

DIVISION OF THE THING OF CO-OWNERSHIP
	Agreement to divide w/o termination of co-ownership
	Agreement to partition & termination of co-ownership

	Free co-owners can agree to divide the thing physically among them.  They may do this in proportion of their undivided shares or in any other proportion.  They are free to make such physical division of the thing at will.  Once all the co-owners have agreed – any co-owner may demand that the terms of the agreement be carried out.  

Note:  Such an agreement to divide in no way terminates the co-ownership re the entire thing – since the agreement as to the division is only binding on the parties to it.
	Co-ownership re land will only be terminated when partition transfers are registered.  A partition transfer is based on an agreement to terminate the co-ownership relationship and subdivide the land.  
Note:  an informal partition agreement btw co-owners of land is binding on the parties to it.  Every co-owner is at liberty to demand division of the thing at any time, unless he has bound himself by agreement with the other co-owners not to demand division for a certain period.  Even in this case – the co-owner can still demand division.  The act will merely constitute a breach in contract & may lead to a claim for damages.


REMEDIES FOR CO-OWNERS
1. Damages / division of profit:  if a co-owner uses the thing unreasonably, in relation to his undivided share, by using it for a purpose for which it was not intended / to an extent which is not in accordance with his undivided share – the other co-owners can claim damages / division of profit.
2. Interdict:  Co-owner can use an interdict to prohibit another co-owner from making unreasonable use of the property (as in the case of Pretorius v Nefdt and Glas – refer above).  All the requirements for an interdict must be proven.

3. Subdivision:  If the co-owners decide to subdivide the property they must first try to reach an agreement on the form the subdivision will take.  Only if they fail to agree – they can approach the court.  

(When the co-owners disagree about the physical / corporeal div of the thing – any co-owner may claim div by means of the actio communi dividundo.  The applicant must show that he has already tried to obtain a div by means of an agreement with the other co-owners – only when such an attempt has failed can an co-owner approach the court.)
Court has wide discretion re the division & usually endeavours to div the property physically amongst the co-owners in accordance with the value of each co-owners undivided share.  When physical div of thing is impossible because thing is indivisible (i.e. painting / building) – court may award thing to one co-owner subject to pmt of compensation to other co-owners.  Court may also order that the thing be sold at a public auction & that the proceeds of sale be divided among the co-owners in a specific way.  

When the action for div of common property (actio communi dividundo) is instituted – division & adjustment may be claimed – in other words – apart from the division of the thing, damages / a part of the profit made through unreasonable use of the thing may also be claimed.
POSSESSION AND HOLDERSHIP
Possession in the broad sense can be described as a real relationship btw a legal subject and a thing, characterised by 2 elements:  

1. a physical element (corpus)

2. a mental element (animus)

Depending on the content of the mental element this real relationship is described as either:

	POSSESSION
	HOLDERSHIP

	Physical control with the intention of an owner
	Physical control with the intention to derive a benefit


1. Physical element (corpus)
Refers to the physical or actual control exercised over the thing > without it – there’s no relationship which has any significance for the law of things.

To establish the existence of physical control – following principles for physical control have emerged =

a. A factual situation – i.e. person holding a pen in his hand / sitting on a chair has DIRECT PHYSICAL CONTROL = therefore – in it’s narrow sense – the term “physical control” can be construed quite literally.

b. In its broader sense applies in certain circumstances since it is not always possible to exercise direct physical control over all things – i.e. a chair that stands in a person’s lounge while that person is at work / a car locked up in the owner’s garage.  In these situations – the person has INDIRECT PHYSICAL CONTROL – although the person is not in direct physical control – he may take up control at any time.

c. The requirements for physical control are applied more strictly where the ACQUISITION of physical control is concerned than in the case of the continued existence or retention of physical control.  Before a buyer can establish sufficient physical control for the purpose of effective delivery over the thing he bought, the buyer will need to gain direct physical control of the thing.  He can then retain control over it by means of indirect control (i.e. by locking it in his cupboard).

d. Need not be exercised personally.  In such cases it is always very NB to distinguish btw control exercised for and on behalf of another & control exercised in one’s own interests.

e. Does not necessarily imply that control of the thing must be maintained continuously.  An NB criterion in this regard is whether the controller is able to regain physical control at any time.  The nature of the object under control and the surrounding circumstances (i.e. type / use) play a role in determining if there is sufficient continuous control.

f. Where actual physical control is required in order to establish control, such contact need not be comprehensive (including all).  The NB question is whether the control of specific parts of the whole justifies the conclusion that the other parts fall within the sphere of the controller’s activities.

g. The degree of actual contact required for physical control is generally greater for movable things than for immovables – simply because it is more difficult to maintain comprehensive physical contact with an immovable thing. 

Case study:  Scholtz v Faifer

Facts:

S (a builder) builds a dairy for F.  F refuses to pay S the agreed amount on the due date.  In December S locks the partially completed building to establish a builder’s lien over the property.  At the beginning of February the following year F takes control of the building by appointing a new contractor.  S applies to the court for restoration of his control by means of the spoliation remedy.

This is an appeal from a decision made in the Witwatersrand High Court.  S applied for an order reinstating him in the possession of the building partially erected, and for an order on the respondent (Z) or those acting under her to vacate the premises.  The application was refused with costs and the appellant appealed.

Judgment:

Appeal fails & is dismissed with costs.

Ratio decidendi (reason for judgment):

Where a builder has been deprived of possession illicitly (not allowed by the law) he is entitled to apply to the Court for a summary order of restitution; and that was the relief sought for by the appellant. A person who applies for such an order must satisfy the Court upon 2 points:  that he was in possession of the work at the date of the alleged deprivation, and that he was illicitly ousted (removed forcefully) from such possession.  Most NB point to be decided is whether S was in possession of the work in February, when F handed over the building for completion to the new contractor.  There the possession which must be proved is not possession in the ordinary sense of the term.  It is enough if the holding is with the intention of securing some benefit for himself as against the owner.  The whole question is discussed by Voet, who calls that possession “natural possession”.  To this natural possession, 2 elements are essential:  one physical and the other mental.  First here must be physical control or occupation and there must be the intention of holding & exercising that possession.  The builder has the right from the owner to go on the land to erect the building.  He has that right for the purpose of continuously working at the building and completing it, and for so long as he does so and goes upon the site for that purpose, that work must be regarded as under his control.  During his possession he cannot prevent the owner from coning on to the work, but the owner cannot turn him off, and the work itself is under his (the builder’s) control.  Mere temporary absence for short time would not destroy the physical element which is necessary to constitute possession.  But, where work is suspended for a considerable time, then it seems that if the builder desires to preserve his possession he must take some special step, such as placing a representative in chare of the work, or putting a hoarding around it, or doing something to enforce his right to its physical control.  If he chooses to leave the work derelict (deserted), then, no matter what his intention may be, the physical element is absent, and he loses possession, even though hey may say he intended to resume it or never intended to abandon it, the animus may be there, but the detention is absent.  A builder who has ceased work and whom the owner has warned that it will be completed by another if he does not continue it, should take some special steps to define his position and assert his control, if he wishes to ask the Court to regard his possession as still existing.  
No workman was on the site after December until February, when possession was taken F and the new contractor was put into possession.  A period of 7 or 8 weeks elapsed, during which no work was done at all.  When the new contractor was placed in possession there was no semblance of control – no workman / representative of the contractor was there.  The work was derelict (deserted).  Yet in January F had written that he would have the work completed by the new contractor.  That was the time for S if he wished to retain possession, to assert his control.  But he did nothing.  He merely replied that he had been delayed 3 times, in the execution of the work, and that he wanted payment before he went on with it, he took no steps to resume control.

Upon the facts the court would not hold that S was in possession / control of the work in February, which is necessary for him to have had in order to constitute possession.
Case study:  Nienaber v Stuckey

Facts:

In September N applies for restoration of control by means of the spoliation remedy against S who locked the gate that gives him access to S’s farm, thereby effectively debarring N from access to his farming implements.  N had left these on the farm after having harvested the crop in July.  Since July neither he nor his labourers have set foot on the land.  S argues that N has not been in control of the implements since July and that N is therefore not entitled to succeed with his application.

N, in an application which he made to the OFS Provincial Div claimed an order directing S to open the gate & restore possession to him of the land.  This order was refused & N now appeals.

Judgment:

Appeal allowed with costs in both Courts.

Ratio decidendi (reason for judgment):

Where N asks for a spoliation order he must make out prima facie and prove the facts necessary to justify a final order – that is, that the things alleged to have been spoliated were in his possession and that hey were removed from his possession forcibly / wrongfully / against his consent.  N must satisfy the Court on the admitted or undisputed facts by the same balance of probabilities as is required in every civil suit, of the facts necessary in his application.

N asserts that he was a lessee of the land and it is clear that if this were so, his possession would be such as is required to support a claim for restitutional relief against spoliation.  But the dispute on this point cannot be resolved on affidavit evidence, and for the purposes of this case it msut be assumed that S is not excluded by reason of the contract from the enjoyment of such rights as do not conflict with N’s rights as testified to by S.

There appears to be good reason for holding that exclusiveness of possession is not an essential element.  In Nino Bonino v de Lange the judge says that “spoliation is any illicit deprivation of another of the right of possession which he has whether in regard to movable or immovable property or even in regard to a legal right”.  Wassennaer (author) says that the remedy following on spoliation is competent to anyone who has been deprived of “eenige goederen of gerechtigheden” which seems to include incorporeal rights.  The fact that these authorities state that the possession of incorporeal rights is protected against spoliation means that the holders of such servitudal rights as rights of way, where clearly the person who holds the servitude does not have exclusive possession of the land, are entitled to the relive against dispossession by spoliation.  There is no reason why relief should not be available merely because the person who has been despoiled does not hold exclusive possession.

N had clearly shown an intention of remaining in possession and made it abundantly clear that he had no intention of vacating.  The absence from the land neither detracts from the inference of intention to be drawn from the correspondence & the ploughing, nor is it conduct which in fact amounts to a vacation by him of the land.
In July N ploughed the lands and it is clear that during this time he was in physical possession.  From the fact that N was in physical possession at that time, whith the clearly expressed intention, both by word & deed, of continuing in possession for the ensuing 12 months, and in the absence of any evidence to the contrary, it appears that there are good reasons for concluding that he continued in possession.

There was nothing that required the presence of N or his servants or any implements on the land btw ploughing and planting, and the only thing that can be said he has left undone is the omission of some symbolic / formal act such as walking on to the ground occasionally or leaving some of his property lying there.  There is no reason why the omission of a gesture of this kind should affect the matter.

There is no conflict of fact on the affidavits in regard to N’s physical possession of the land at the time when the gate was closed and that they prove that he was in such possession.  N was in possession of the right of access through this gate of which he has been deprived, and the remedy is therefore available.
Case study:  S v Brick (as in SG)

B opens his mail & finds pornographic material in it.  He decides to take it to the police the next day on his way to work.  In the meantime he hides it high up in a cupboard in his bedroom so that his wife & children will not see it.  That night the police raid his house and discover the pornographic material.  B is charged with the “possession” of pornographic material in terms of the Indecent or Obscene Photographic Matter Act which prohibits possession of such material.

Legal Q:

What is the meaning of the term “possession” in the statute?

Ratio decidendi (reason for judgment):

The precise meaning to be assigned to the word “possession” occurring in a penal statute is often a matter of considerable difficulty.  The difficulty may sometimes be lessened if the word is used in association with “custody”.  In the ultimate analysis, however, the decision vitally depends upon the intention of the Legislature as reflected in the context of the particular statutory enactment concerned.

In terms of the statute, the offence is committed by any person who “has in his possession” any indecent / obscene photographic matter.  Having regard to the obvious objective of the Act, the court held that witting physical detention, custody or control of such matter is penalised.  Once it is shown that the holder was aware of the existence of such photographic matter in his detention, custody or control, it is not essential for a conviction under the Act that State should prove that the older intended to exercise control over the photographic matter in question for his own purpose or benefit.

Application of finding to relevant facts:

Accused found guilty, but the fact that he intended to turn the material over to the police was regarded as mitigating circumstance entitling him to a lesser fine.
2. Mental element (animus)

Also called intention.  Also a factual matter, since the presence / absence of a particular intention is established factually.  In the absence of intention = no legal relationship can be said to exist btw the legal subject and the thing.  The intention must be firmly established before the nature of the legal relationship can be determined.  
Following requirements are relevant;

a. Legal subject must be capable of forming a legally recognised intention.

b. Legal subject must be aware of the particular relationship btw himself & the thing in order for him to be able to form a specific intention with regard to it.

c. Legal subject must form and maintain a specific intention re his control over the thing.  He should direct his will at the control of the thing.

The specific intention formed by the legal subject with regard to his control of a specific thing is called his intention.

i. intention of owner (animus domini) = “Possession”

ii. intention to derive a benefit (animus ex re commodum acquirendi) = “Holdership”

i. intention of owner (animus domini) = “Possession”

The legal subject exercises control over a thing with the intention or disposition which would normally be found in the owner of a thing.  It entails that the person controlling the thing regards himself as its owner, and his conduct signifies to the world that he has assumed ownership.  The controller will not recognise any other person’s claim to ownership of the thing.

This intention & behaviour can be exercised legally only by real owners – BUT – it is possible for a non-owner (one who is not the owner according to the law, because he does not meet the legal requirements for establishing ownership of the thing) to have the intention of an owner.  
This intention may be found amount 3 groups of people:

i. Owners = owner’s intention re his control is irrelevant as far as the law of things is concerned, since the consequences of ownership that are legally ascribed to the owner are based not on his subjective intention, but on the recognition of his ownership according to the law.

ii. Bona fide possessors (possessors in good faith) = this is a person who is not recognised as the owner because he does not comply with the requirements for establishing ownership – but who has the intention of an owner, on the incorrect assumption that he is in fact the owner.  Person is unaware that he does not meet all the requirements for ownership, or he has accidentally appropriated another’s property, unaware that it is not his own.  Best examples = person who concludes a contract of sale with a non-owner and who uses the thing, assuming that he has become its owner / person who accidentally picks up another’s pen, believing it to be his own, and who then uses it in that belief / a person who encroaches on his neighbour’s land, unaware that he is encroaching on another’s land.  Although the bona fide possessor’s control of the thing is unlawful -  it still has certain legal consequences and is therefore significant in the law of things.
iii. Mala fide possessors (possessors in bad faith) = this is a person who is aware that he is not legally recognised as the owner since he does not conform to the requirements for ownership, but who nevertheless has the intention of an owner.  A thief is the best example.  He is aware that he is not the owner, though, he need not know who the true owner is, or even if there is an owner – he simply does not recognise another person’s ownership.  Altohgh this relationship is unlawful – it has legal consequences.
Note:
The animus domini (intention of an owner) excludes the recognition of another person’s ownership (i.e. someone purchasing on credit who agreed contractually that he will become owner only when final instalment paid does not have animus domini (although he will regard himself as the owner in the interim) – before the final instalment is paid – the purchaser on credit has the intention of deriving benefit from the thing.

ii. intention to derive a benefit (animus ex re commodum acquirendi) = “Holdership”
This person does not consider himself to be the owner or conduct himself as such, and always recognises the owner’s ownership – but – he simply intends to control the thing and keep controlling it to his advantage.  Such person usually exerts control over the thing on the basis of the owner’s permission or another valid legal ground.  The recognition of the owner’s ownership is usually based on that permission or on the legal basis for control.
This intention is to be found among 2 groups of people:

	Lawful Holders
	Unlawful Holders 

	A person who physicall contols the thing with the owner’s permission or on another legal basis in order to dervise some benefit from it.  Holder does not regard himself as owner; nor does he prentend to be the owner.  He exercises control while recognising & respecting the owner’s ownership.  

EG:  tenant / borrower / purchaser on credit who has not yet paid all the instalments / pledgee

These persons all base their control of the thing & their intention to derive a benefit from it on a legal ground (i.e. contract) incorporating the owner’s permission.
	A person who does not regard / conduct himself as the owner, and who recognises & respects the owner’s ownership to the thing, but who physically controls it for the sake of the benefit he dervies from it, w/o the owner’s permission / other legal ground for his control.

2 classes of unlawful holders:

1. bona fide unlawful holder:  a person who physically controls the thing unlawfully, but he is unaware of the fact, since he is under the incorrect impression that he has the necessary permission / legal ground to control it.  EG = a “lessee” who has unknowingly concluded an invalid lease contract – he therefore believes bona fide but wrongly, that he is using the thing with the owner’s consent (while such “consent” would not be recognised legally & is therefore invalid) with the result that his control is unlawful.

2. mala fide unlawful holder:  a person who knows that he does not have the owner’s consent for controlling the thing, but he still exercises physical control over it for the sake of the benefit he can derive from it – not with the intention of an owner.  EG = a “lessee” who remains on the leased premises, after the lease has expired.


Note:
the intention to keep a thing for oneself (animus rem sibi habendi) is the same as the intention of an owner (animus domini); 
the opinion of the owner (opinio domini) is as the animus domini of the bona fide possessor; and

the pretence of an owner (affectus domini) is the animus domini of the mala fide possessor.
Possessors & holders are distinguished on the basis of the specific content of the intention with which each exercises physical control.

POSSESSION – FACT OR RIGHT?

This is an age-old debate.

It used to be that the factual situation of physical control with the necessary intention (possession as a fact) never gave rise to an action & therefore possession was not a right. 

In modern law = physical control is protected to such an extent that even the mala fide possessor enjoys a strong measure of protection in terms of the spoliation remedy.  The real relationship of possessors are protected although they do not have a right to the thing.

IUS POSSESSIONIS & IUS POSSIDENDI

	Ius possessionis
	Ius possidendi

	The right of possession.

Anyone who is in possession has the right of possession, because the law recognises this real relationship & attaches certain consequences to the factual situation.  

Therefore – even a thief has the ius possessionis while the thing is in his possession!

Right of possession entails that the real relationship may not be disturbed unlawfully.
	Right to possess.

Thief does not have right to possess the stolen thing.  

A buyer of a thing has a right to possess before delivery has taken place and, once it has taken plact – he has the right of possession.


POSSESSION & PRESUMPTION OF OWNERSHIP

As long as a person is in control of a thing – that person has the right of possession.  This does not mean that the person has a right to possess.  If a 3rd party wishes to claim the thing from the person in control – the 3rd person must prove a right to possess it.  The onus of proving a better title is on the person wishing to enforce it.  

There is a rebuttable presumption of law that the person in control of a thing is also the owner – unless there is an admission by the controller of the other party’s title as owner.  

PROTECTION & TERMINATION OF POSSESSION & HOLDERSHIP
REMEDIES

1. Declaratory order

2. Interdict

3. Spoliation order

4. Possessory action

5. Condictio furtiva

6. Aquilian action (delictual action for damages)

7. Enrichment action

1. Delaratory order

Under appropriate circumstances a possessor / holder may apply for one (same as in ownership - above).

2. Interdict

To protect the applicant’s right to a thing / control over a thing from prejudice ensuing from the continual / imminent disturbance of his right.  This is a summary court order ordering / prohibiting a specific act, in order to prevent the prejudice from continuing / occurring (same as in ownership – above).

3. Spoliation order

Its Aim is to protect the legal order to prevent self-help which may result in a breach of peace.  It undoes the consequences of self-help (in so far as it has disturbed the existing relationships of control), without any reference to the lawfulness / otherwise of the pre-existing control which is to be restored.  I.E. Court does not investigate the merits of the rights of the parties.

Case study:  Nino Bonino v De Lange
Facts:

N leases a billiard room from DL.  DL and N insert a clause in the lease agreement entitling DL to take control of the premises if N contravenes any of the terms of the lease.  N serves alcohol on the premises to his friends and holds rowdy parties until sunrise.  The neighbours complain to DL.  DL removes the locks from the building and fits new locks.  He locks all entrances to the premises & effectively debars N from using / entering the premises.  N applies for a spoliation order.

Appeal from a decision in the Witwatersrand HC who refused a decree reinstating the appellant in the possession of a certain billiard room, of which he alleged that the respondent had deprived him.

Judgement:

Appeal allowed

Ratio decidendi (reason for judgment):

In November DL wrote to N complaining that gambling and betting were allowed in the room and pointing out that he was breaking the conditions of the lease.  N replied that he would take steps to see that such things did not occur in the future.  DL’s attorney wrote to N that he had been instructed to give him notice that the lease was cancelled and that under the specific clause – his client will prevent N from having access to the premises.  Letter was dated 21 November – but on the morning of the 21st and before the letter had been received, DL barricaded the door of the billiard room, and took possession of the keys which had been left on his premises, and claimed to retain them.  DL prevented N form having access to the billiard room.  

Point court had to decide is whether DL had a right to do this.

Court cannot recognise such a provision in the lease agreement – it is an agreement which purports to allow one of the 2 contracting parties to take the law into his own hands, to do that which the law says only a court shall do, that is, to dispossess one person and to put another person in the possession of the property.  If DL had clearly shown the court that the conditions of the lease had been broken, he could have got some remedy either by way of an order of ejectment or by a temporary interdict pending further proceedings.  The law will not allow a man to be a judge in his own case.
Definition of spoliation order:

A summary remedy, usually issue upon urgent application aimed at restoring control of a thing to the applicant from whom it was taken by unlawful self-help, without investigation the merits of the parties’ original rights to control.

Requirements:

1. Applicant (spoliatus:  person whose control has been disturbed) must have enjoyed peaceful & undisturbed control of the thing.

2. Respondent (spoliator:  person who disturbed the spoliatus’s control) must have disturbed the applicant’s control in an unlawful manner.

Remedy is used to restore an existing relationship of physical control – w/o any investigation into merits of the parties’ claims to the thing = the principle being = control must first be restored to the party despoiled.
Remedy focuses not so much on the parties’ rights to the thing – but on the factual existence of control & on the protection of such control against self-help.  It is not the applicant’s right to the thing which is foremost – but – the fact that the respondent unlawfully took the law into his own hands.

Courts have stated that purpose of the remedy is immediate restoration of the control which has been disturbed unlawfully, so that the change to the situation of control which originally prevailed may be reversed legally.  This argument is supported by the consideration that an applicant who has succeeded with an application for this remedy has not thereby received the court’s blessing on his control of the thing.  The court does not condone the applicant’s control / declare it lawful when restoration of control is ordered.  It merely condemns the unlawfulness of the self-help of the respondent.  An act of spoliation is always regarded as unlawful.

To deprive someone of control may be lawful (and will then not constitute spoliation) if there is a valid and enforceable legal ground for such an act – i.e. a court order.  It is not sufficient for the spoliator to have a valid claim to control over the thing:  such a claim must be enforced via the normal legal channels.  In order to obtain lawful control from another person a valid legal ground, such as an order for attachment / ejection is required.

The following VALID DEFENCES may be raided against the spoliation remedy:

1. Applicant did not have peaceful & undisturbed control at time of spoliation.  

NOTE = There a different forms of physical control as discussed above!!

2. Respondent did not disturb the applicant’s control.

3. Disturbance was not unlawful.  (I.E. disturbance in terms of a court order is not unlawful)

4. Applicant waited too long in making his application.  Generally – applicant should not wait longer than 1 year before application is submitted.  If applicant waited longer – he should indicate the special circumstances which caused the delay.

5. It’s impossible to restore control.  However…
Following case studies referred to are as in SG:

In Fredericks v Stellenbosh Divisional Council it was held that restoration may be ordered where it can be effected with materials of a similar nature to the materials destroyed.  In this case the spoliator destroyed the materials on purpose so that restoration would become impossible.  
The above approach was followed in Ierse Trog CC v Sulra Trading CC.  Applicant (Ierse Trog CC) brought an urgent application against respondents, Surla Trading CC as purchaser of the property (first respondent) and the demolition corporation (second respondent) for a spoliation order.  What the applicant wanted was the restoration of a structure comprising a storeroom on first respondent’s property.  Applicant alleged that it was in possession of this room which it has used as a storeroom until April.  First respondent launched ejectment proceedings against applicant in April.  First respondent had bought the premises in which applicant trades under the name of O’Hagan’s Irish Pub and Grill.  Applicant had apparently used the storeroom for the storage of empty crates, beer barrels, bottles, furniture and umbrellas.  At least part of the trouble which has arisen in this case is the result of the fact that the applicant had used this storeroom, apparently w/o paying for it, and either hoped / expected to be able to continue to do so.  The ejectment proceedings, which have been opposed by applicant, are pending in the MC.  In April, applicant noticed that employees of second respondent had commenced knocking holes into the external walls of the storeroom.  Attorneys on both sides were immediately engaged.  Not much later, applicant noticed that the workmen were completing demolition of the external walls of the storeroom.  Applicant points out that he is unable to secure any of his property in the room in its present state.  Court held that a spoliation order can be granted where the property has not been entirely destroyed.  Court granted an order for the rebuilding of a wall and a degree of substitution of the building materials.  

However, in Rikhotso v Northcliff Ceramics (Pty) Ltd, a number of dwellings were erected on land belonging to Northcliff Ceramics (respondent) w/o the latter’s consent.  The unauthorised dwellings were demolished by the respondent & the materials with which certain of the dwellings had been constructed were burnt.  Rikhotso (applicant) applied for a spoliation order on behalf of the occupants who had been dispossessed of their dwellings by the respondent.  The court emphasised the inherent nature of the spoliation remedy, that is, the fact that it is aimed at restoration of control, and refused such an order.  The court argued that if the materials were destroyed, restoration is impossible and the spoliation remedy is not the applicable one.  In such circumstances a delictual claim for damages is the appropriate remedy.
4. Possessory action
Where a person loses control under circumstances where the spoliation remedy does not apply.  Such a person can use the possessory action to recover control or even damages resulting from the loss of control or even both.  Purpose of this remedy is to claim the thing or its value from anyone with a weaker right to control the thing.

5. Condictio furtiva

Purpose & requirements are same as for ownership (also refer to Clifford v Farinha above where the plaintiff was indeed not the owner of the car, but a lawful holder.

6.  
Acquilian action


Purpose & requirments same as for ownership.

Note:  This remedy is a delictual remedy (originating from an obligation created in terms of a delict) by means of which the owner of a thing may recover damages from someone who has culpably & unlawfully damages it.  In principle – it’s clearly the owner of the thing whose estate is impaired by damage to the thing – owner is therefore the only one who may use this remedy.  

However – there are cases where another person may suffer patrimonial loss due to damage to a thing of which he is not the owner & the question then arises if such a person should also be protected by this remedy.

Above Q becomes relevant in cases in which a non-owner has an interest in the thing, to the extent that damage to the thing will impair his estate as well.  

In principle one may only recover damages on the basis of this remedy for unlawful infringement of a patrimonial interest – that is – if the plaintiff has a lawful claim to the thing / to its control.  This implies that this remedy is only available to those who can prove a lawful patrimonial interest in the thing.  Therefore, this remedy is at the disposal only of the owner or the lawful holder who can prove the elements of this action.

Debate re possiblitiy of & theoretical justification of the so-called extension of delictual action to holders, is based on the theoretical point of departure that patrimonial damage is damage to the thing of an owner, since the thing forms part of the owner’s estate.
On the basis of this argument, but with consideration for the fact that modern law recognises that other persons besides the owner may have a patrimonial interest in the thing / in control of the thing, the delictual remedy has been conferred on the following non-owners:

(a) bona fide possessors

(b) lawful holders (e.g. buyers in terms of a deed of sale where risk has passed to the buyer, but ownership has not been passed.

7. 
Enrichment Action

De Vos provided a logical, substantiated classification of possession & holdership for the law of unjust enrichment.  The relevance of this classification is restricted to the claim of a non-owner (possesser / holder) for compensation for improvements made to a thing owned by another.

He gave the following definitions:

(a) Possession = a narrow category of physical control which is exercised by a non-owner with the intention of being the owner of a thing.  Possessor regards and conducts himself as the owner, maybe because he wrongly believes himself to be the owner (i.e. bona fide possessor) or he intends to assert himself as the owner, knowing that his is not the owner (i.e. mala fide possessor).  In both cases the possessor claims a right which is not recognised by law (i.e. ownership) & possession is therefore invalid in both instances.

(b) Holdership = AKA occupation, in the case of the control of immovable things, is a broad category of physical control, exercised by persons who know that they are not the owners of the things in question, and who do not intend / pretend to be the owners.  They control the thing for their own benefit, but recognise that the owner has the ultimate right over it.  Such holdership may be either lawful (i.e. with owner’s consent, such as a lessee, who controls the thing lawfully according to a lease agreement with the owner) or unlawful / mala fide (i.e. w/o owners consent, such as when someone continues to occupy rented property after the lease has expired (so that the valid legal ground for his occupation has fallen away) knowing full well that his occupation is unlawful, but still hoping to derive some benefit from it).  Unlawful holdership can be exercised bona fide (if holder wrongly believes he has owner’s permission, such as when someone unknowingly concludes and invalid lease agreement, and who then actually controls the thing unlawfully, since there is no valid ground for his control in law – even though he is under the bona fide impression that his holdership is lawful).

De Vos’s classification is based on the fact that a claim for re-imbursement for improvements implies distinctive consequences for various categories of persons.  

TERMINATION OF POSSESSION & HOLDERSHIP
Similar to termination of ownership – since both physical & mental elements are required for possession & holdership – these real relationships are terminated once one of the elements is no longer present!

Chief methods are:

1. death

2. destruction of the thing

3. termination of the legal relationship through:

a. loss of physical control; or

b. loss of the mental element (intention of an owner in the case of possession and intention to deprive a benefit in the case of holdership)

LIMITED REAL RIGHTS
Real rights a person has over a thing belonging to another person.

Types of limited real rights:

1. Servitudes

2. Restrictive conditions

3. Real security rights

4. Mineral rights

5. Rights of lessees

1. Servitudes

Definition:  A limited real right to another person’s thing.  It confers specific entitlements of use & enjoyment on the holder who enjoys these entitlements as owner of a particular piece of land (land (praedial) / real servitudes) or in his personal capacity (personal servitude)

A servitude subtracts from the owner’s holdership and, because there is a rebuttable presumption that ownership should be encumbered and free from servitudes, servitudes are construed in a way so as to give the lease onerous (having disadvantageous obligations) to them.  If theres doubt whtehr a servitude is a land or a personal servitude – it will be construed as a personal servitude, since they have a limited duration & are therefore less onerous.

Differences btw land and personal servitudes:

	Land
	Personal

	Created in favour of a piece of land
	Benefit someone in his personal capacity

	Last indefinitely
	Granted only for a specific period or for the holders lifetime, or, if not granted for a specific period, in the case of legal persons for 100 yrs

	Can be established over immovable things only
	Can be established over movables (e.g.:  money / sheep / cattle) and immovables (e.g.:  land)

	Alienated together with the land
	Inseparably attached to the holder’s person & are in no way transferable


Similarities of land and personal servitudes:

· Both are limited real rights;

· The maxim that no one can establish a servitude over his own thing applies to both

· The maxim that a servitude cannot be established over another servitude applies to both.

Case study:  Willoughby’s Consolidated Co. Ltd v Copthall Stores Ltd

Facts:

On 10 May 1911 the Plaintiff (W) purchased all the assets of a company (M).  At that time, negotiations were going on, to the knowledge of W, btw M and the defendant (C) re certain trading rights claimed by C upon a number of farms in Rhodesia forming part of the assets of M = on 1 Jul 1895, C alleges that, a contract was made btw M and another company know as Dawson’s whereby it sold the goodwill of the trading and stores business established by M, together with the right to trade in certain blocks of the land belonging to M.  On 26 Mar 1900, Dawson’s transferred all its assets to C.  On 15 May 1911, the HC of England ordered an unconditional sale to W of which C appeared to have taken no steps to prevent.  Thereafter, they claimed that in / about 1900, they had acquired the sole exclusive and perpetual right of establishing and leasing trading sites and trading and receiving the entire proceeds of such trading and leasing on such farms in a “Schedule A”.  They also claimed certain rights re farms on a Schedule B by virtue of agreements said to have been made with M in June, 1910.

W instituted action for a declaration that C is not entitled to the sole and exclusive rights claimed, for an order on C to quit possession on all sites occupied by it under its claim and for an account of rents and profits since 31 Dec 1910.  HC of Rhodesian held that as W had notice of the agreement of 1895, W was not entitled to relief re Schedule A.  As to Schedule B farms, court held that C had not discharged the onus of proving it had entered into a valid agreement for acquiring the trading rights in these farms and that W had a clean title and was entitled to the relief asked for.  W appealed against this judgement (re Schedule A properties) and C has cross-appealed against refusal of the court to recognise its rights over those properties in Schedule B.

Legal Q:

Is C entitled to the rights claimed – were the rights C claimed to have acquired from Dawson’s capable of being assigned?

Judgment:

W’s appeal allowed, but subject to the fact that judgment shall not affect the goodwill of any trading or stores business established by M on or before 1 Jul 1895, or any leases granted by C after that date, with the knowledge or consent of M.  The cross-appeal of C is dismissed and C is ordered to pay the costs of the appeal and cross-appeal.

Ratio decedendi (reason for judgment):

The powers claimed by C were not capable of being assigned by Dawson’s to C.  Even if these powers claimed were assignable, they constitute such an encroachment upon W‘s rights as registered owner, that w/o a due registration, they can’t be claimed against such owners of the land.  The right claimed by C is not a praedial servitude at all, and if it is a personal servitude, it is of the vaguest possible nature.  If C intended to prevent W from having the benefit of a transfer to it of the land, C ought to have interposed to prevent such transfer.  Even after the present action had been instituted against C, it id not, either by claim in reconvention or by separate action, seek to obtain a modification to the transfer.  Without a rectification of W’s duly registered title, C’s unregistered and indeterminate general rights of trading cannot be of any avail.  At no stage of the dispute has any attempt been made to procure due registration in the Deeds Office of the rights demanded.  From the very nature of a personal servitude, the right which it confers is inseparably attached to the beneficiary.  He cannot transmit it to his heirs, nor can he alienate it, when he dies, it perishes with him.  The rights conferred upon Dawson’s, therefore, could not last beyond the life of the company, which was short-lived.  It appears that from time to time definite trading rights have been leased to different parties by C with the consent of M, and W has consented to leases being allowed to run their full course.  As to that portion of the agreement btw M and Dawson’s, by which the goodwill of certain stores was sold to Dawson’s, such goodwill does not affect W’s rights of ownership and should not be disturbed by W.  Re Schedule B (cross-appeal), there is no sufficient evidence that W had notice of its existence before its agreement of purchase.

(A) LAND (PRAEDIAL) SERVITUDES

Definition:  a limited real right to the land of another (servient tenement – tenement subject to the servitude) which confers on the owner of the dominant tenement (tenement in favour of which the servitude is established), in principle, permanent, defined entitlements of use & enjoyment re the servient tenement.

A right must comply with the following requirements for validity before it will be recognised as a land servitude (because if land could easily be burdened by all kinds of servitudes – commercial traffic in land would be affected detrimentally):

a. There must be 2 properties – a dominant and a servient tenement – belonging to different owners.
b. Benefit = it must enchance the use & enjoyment of the dominant tenement and not serve merely to satisfy the owner’s whims and fancies.  Advantage conferred need to be economic – but may also be aesthetic (arts / pleasing in appearance).

c. Proximity = tenements must be situated so that the effective exercise of the servitude to the benefit of the dominant tenement is possible – but – they need not be adjacent.

d. Permanency = cannot be established for a single (non-recurrent) exercise of the right & must be able to satisfy the needs of the dominant tenement on a continual basis.

e. Passivity = cannot place a duty on the owner of the servient tenement to perform a positive act – it can only require that that he endures a particular activity or that he refrains from a particular act – he cannot be obliged to do something!  RL there was exceptions – the servitude for the support of buttress (where a beam is supported by a wall on the servient tenement, the wall must be maintained by the owner of the servient tenement) & the servitude of not building higher – this is not really an exception since it does not expect owner of servient to do something, but to refrain form doing something.

f. Indivisibility = Relates to the ENTIRE dominant tenement and burdens the WHOLE servient tenement.  Divisibility of a servitude must be distinguished from the physical subdivision of the land to which the servitude applies.  The servitude remains vested in each subdivision of the original dominant tenement in so far as the subdivision benefits thereby, and provided that the burden on the servient tenement is not increased.  Mere subdivision does not entail a burdening of the servient tenement.  A person relying on this must indicate why the subdivision amounts to a burdening of his position of owner.  Same applies to the subdivision of the servient tenement – except where the servitude is demarcated & relates to a particular portion of the tenement only, such as a right of way.  Those subdivisions which are not crossed by the right of way (e.g. road) are exempted from the servitude in the case of subdivision.  (See example on pg 167 of SG).

Classification of land servitudes:  
Rural (servitutes praediorum rusticorum) & urban (servitutes praediorum urbanorum):  distinction is in the purpose for which the land is designated.  Both are usually positive – urban can be negative – in these cases the older acquires entitlements to probhit the performance of certain activities on the servient tenement.
1.  Rural servitudes:

Types of:

	Right of way
	Iter =
 to walk / ride on horseback on another’s land – in RD law this was 
dev into voetpad and rydpad.

Actus =
To herd livestock / to travel in a light vehicle over servient 
tenement

Via =
To use all forms of transport over servient tenement.  In SA, 
trekpad (path for driving cattle) also developed allowing livestock 
to graze as they were herded over the servient tenement.  This is 
a more comprehensive right than actus / via.

Via necessitatis (way of necessity)

=
Owner of a piece of land which is w/o access to a public road can 
obtain a right of 
way over another’s land, so as to gain such 
acess.  2 different situations:  1) a temporary, emergency way of 
necessity where no compensation is paid and 2) a permanent way 
of necessity where compensation is paid to the owner of the 
servient tenement.

Way of necessity is acquired by an agreement or a court order.  


In Van Rensburg v Coetzee = underlying principle of a 
way of necessity is that it must follow the shortest route & 
cause the owner of the servient tenement the least 
possible inconvenience.  Following guidelines were laid 
down for a successfulapplication for a permanent way of 
necessity:

(i) pariculars of claim must allege the particular necessity (e.g. that the defendant’s land is situated btw the applicant’s land & the nearest public road)

(ii) nature of the way of necessity must be stated (e.g that a farmer will be able to exercise his farming activities reasonably)

(iii) nature of the terrain over which the way of necessity will run must be determined (e.g. that the terrain is such to accommodate the way of necessity)

(iv) particular route must be determined as being the most suitable

(v) width of the road must be stated

(vi) a reasonable amount of compensation should be offered – taking into account factors wuch as the advantage gained by the applicant

Above was confirmed in Sanders NO v Edwards NO

	Right to water
	Aquaehaustus = to draw water, including a right of access to the source

Aquaeductus = to lead water, including the right of maintenance

Pecoris ad aquam appulsus = to water livestock, including a right to herd livestock to the water source

	Right to grazing
	If servitude applies to a specific number of animals – owner of dominant tenement enjoys precedence (priority) re all the grazing land of servient tenement.  If number is not specified – owner of dominant tenement is entitled only to the satisfaction of his reasonable needs.

	Outspan
	This servitude is often regulated by various road ordinances.  They confer the right to unharness animals & let them rest, graze & drink.


2. Urban Servitudes

Types:

(a) light & view (i.e. servitude of letting light in & one of not building higher (this one is negative)

(b) rain & drainage (i.e. a servitude to have the water dripping from one’s eaves onto the neighbour’s building / land & a servitude of water streaming (not dripping) onto neighbour’s land

(c) walls & structures (e.g. a servitude by which the owner of the servient tenement is obliged to support a buttress – an exception to the passivity principle & where no such obligation exits, but the servitude holder is entitled to insert a beam in his neighbour’s property.

B.  
PERSONAL SERVITUDES

A limited real right granting the servitude holder specific entitlements of use & enjoyment re the movable or immovable thing of another in his personal capacity for a specific period of time, or his lifetime, or in the case of a legal person – for 100 yrs.

May also take the form of land servitudes = “irregular servitudes” – these have the substance of recognised land servitudes – but are constituted not in favour of a dominant tenement – but in favour of a SPECIFIC PERSON in his personal capacity (e.g. a right of way / a right to lead water granted in favour of a particular person).

Types:

(a) Usufruct

Confers a limited real right on a person (usufructuary) to use another persons thing & to reap its fruits, with the duty to return the thing to the owner with the preservation of its substance (after termination of the usufruct, i.e. a farm with a certain number of trees & cattle on it, the farm must be restored to the owner with the same number of trees & cattle, not necessarily the same tress & cattle).

Often reserved in a will to benefit a person nominated by the testator or reserved on transfer of land in favour of the transferor.  Servient thing may be either movable or immovable.  May be a singular thing (i.e. farm) or collection of things (i.e. flock of sheep).  Cannot be a consumable because if a thing is consumed, it can’t be returned to the owner in the same condition.

Rights of usufructuary:

Entitled to use, control & enjoy the thing and enjoy the fruits – both natural & civil.  Usufructuary becomes the owner of the fruits when they are gathered.  Civil fruits become usufrutuary’s property at the point in time when they are due.  If usufrutuary terminates before that date – provision is made pro rata for period during which usufruct existed.  Brushwood & shrubbery may be used by the usufructuary for household & agricultural purposes.  Trees – even uprooted ones – may be used only to benefit the land.  Trees planted for cutting may be cut, subject to the principle that ensures preservation of the thing.

Usufruct cannot be alienated nor can usufructuary alienate the servient thing.  He may let, alienate, pledge or mortgage his entitlement to use the thing.  Entitelment acquired by the third party in this way is not a limited real right against the owner, but a personal right agains the usufructuary who retains the limited real right against the owner.

Duties of usufructuary:

Obliged to use servient thing in a reasonable manner for the purpose for which it was intended.  Should have the attitude of a reasonable man & restore the thing to the owner in the condition that it was when he took control of the thing.  He may not exhaust / destroy the thing / allow it to lose value / change in character.  He may develop / exploit it in a new way only if this is reasonable & sensible in the circumstances (i.e. convert grazing land into arable land).

Usufrutuary is obliged to give security for restoration of the thing in the condition it was when he took control of it.  Failure to do so will deprive him of the right to exercise the servitude.  There are the following exceptions:

(i) parents left their property to their children under a will, reserving a usufruct for themselves;

(j) owner, on alienating his property, reserves a usufruct for himself;

(k) usufructuary has been explicitly exempted from giving security;

(l) the State is the usufructuary.

Usufructuary is responsible for expenses for maintenance of the thing in the condition in which he received it.  Extraordinary expenses are borne by the owner.  Usufructaury not responsible for normal wear and tear or for improvements where the thing is destroyed through no fault of his own.  He must maintain the number of livestock in a herd or flock out of the young that are born, or by buying new stock, and he must replace trees that die in an orchard.  Ordinary taxes on the servient thing are paid by the usufructuary, but not premiums on a fire insurance policy / interest on a bond taken out by the owner (these are regarded as extraordinary expenses) = usufructuary would only be responsible for these if he had agreed to assume this responsibility = if owner fails to pay these expenses – usufructuary may pay them & recover them from the owner if the owner consented to the incurring of such expenses > if not = usufructuary will have to base his claim on the principles of unauthorised administration of another’s affairs.

(b) Use

Limited real right to use the property of another for his own needs & those of his household, provided the character of the thing is preserved.

User may only use property to provide for his daily needs & those of his household, which includes employees & guests.  He may gather only fresh products (i.e. veggies, milk & eggs).  The rest are due to the owner.  User may also draw water & collect firewood for personal use.

User cannot alienate the property or his real right to it.  Use does not entail that the holder of the right may alienate, pledge or mortgage his entitlements.  

(c) Dwelling

Limited real right to occupy another’s house, with retention of the character of the thing.  Servitude holder may occupy the house with his household.  Holder may not alienate his real right nor alienate the property.  He may let the house, but he does not have the right to use the fruits of the land for his own daily needs.

ESTABLISHMENT & TERMINATION OF SERVITUDES

1. Acquisition & conferment:

Acquired in the following ways:  agreement / legislation / court order / prescription

Only an owner may grant a servitude over his property.  If there’s more than 1 owner – all the co-owners must cooperate & where there is a bond on the property the bondholder must consent.

An agreement / a testamentary bequest will NOT establish a servitude – but merely create a personal right to have the servitude registered.  A negative servitude CANNOT be acquired by prescription just because the owner of the land has not exercised all his entitlements of ownership = acquisition in this case requires a positive act preventing the owner from exercising his rights.

2. Establishment (vesting)

Movables – when they are delivered.  Immovables (land) – by registration in the Deeds Office.  Only exceptions are the establishment of a servitude by prescription / legislation / a court order.

Servitude over immovables is established (vests) on registration of a:

(a) reservation in a grant by the State;

(b) reservation by a transfer in a deed of transfer;

(c) notarial deed

Registration of the servitude is endorsed against the title deeds of the dominant & servient tenements.  The registration is established by statute / prescription / a court order and serves merely as a correction of the deeds registry records.

3. Doctrine of notice

A servitude agreement creates a personal right to have the servitude registered.  The limited real right is created only on registration.  The registraition serves to give notice to the world at large of the existence of the limited real right.  Someone who acquires ownership of the servient tenement, knowing that there is an unregistered servitude agreement in respect of that land, is bound to respect the existence of the servitude agreement.  In terms of the doctrine of notice such new owner who has knowledge of the servitude agreement may be bound to register the servitude.

Someone who acquires land w/o paying for it (e.g as a gift / in terms of a will) / at a judicial auction, is bound to respect the servitude agreement even if that person does not know of the servitude agreement.

4. Termination

Servitude is terminated the following ways:

(a) Upon the expiry of the period it was established for or the fulfilment of a resolutive condition and, specifically in the case of a personal servitude, by death of the holder or where the holder is a legal person, after 100 yrs if no time was fixed; 

(b) by agreement;

(c) by prescription;

(d) by expropriation;

(e) by renunciation (abandonment);

(f) by merger;

(g) by the impossibility of exercising the right as a consequence of a permanent change in the condition of the dominant / servient tenement (e.g. a servitude to draw water where the well has completely dried up)

RELATIONSHIP BTW THE SERVITUDE HOLDER & OWNER OF THE BURDENED THING

Rights of the servitude holder enjoy precedence over those of the owner, in so far as the exercise of the servitude is concerned.  He is entitled to perform all acts that are necessary for the due exercise of the servitude.  This should take place in a reaonsable manner with the least possible inconvenience to the owner.  

The owner of the servient tenement is entitled to exercise his rights as owner as long as these don’t conflice with the servitude holder’s rights.

REMEDIES

Where a servitude holder is disturbed in exercising his rights – he may apply to the court for a mandatory interdict to prohibit any further disturbance of his rights.  The servitude holder can also institute the Aquillian (delictual) action for the recovery of damages. 

If someone claims servitude rights disputed by the owner = he may apply to the court for declaratory order together with a mandatory / prohibitory interdict.  Initially the actio negatoria was available to the owner for this purpose.

PUBLIC SERVITUDES

For the benefit of the general public (e.g. right of outspan and commonage).  This is NOT a land servitude because there is no dominant tenement.  Nor is it a personal servitude because the right is not vested in a particular person.  It can’t be acquired through prescription & it does not lapse through non-use.  It is therefore questionable whether this right can be classified as a servitude at all!

RESTRICTIVE CONDITIONS

Limitations on ownership which are either registered against the title deed of property, or not registered and imposed in terms of a statute or based on a contract in the interests of land-use planning.

Type = conditions of title > limited real rights inserted into title deeds of property either in terms of legislation or as a result of a contract to regulate land use.

Remedies = interdict / Aquilian (delictual) claim for damages.

May be removed or modified by a court order / in terms of certain statutes – i.e. Removal of Restrictions Act.

REAL SECURITY
Limited real rights over another person’s thing.  Secure performance by a security grantor that the debtor will perform his / her obligations towards the security holder (creditor).  
Security receiver obtains a limited real right to the thing of the security grantor as security for the fulfilment of an obligation (principle debt).  If principal debtor doesn’t fulfil the obligation – creditor can uses security object (thing) to satisfy the debt.  
Real security rights (limited real rights) are divided into:


	Conventional (express)
	Tacit mortgages (legal mortgages)

	Based on agreement btw the creditor & the debtor
	Arise by operation of the law independently of the creditor’s & debtor’s wills – not created by agreement


Real security rights are aimed at strengthening the creditor’s position, especially where a number of creditors have claims to the same estate on insolvency = when this happens – the equality of creditors principle applies: >

All creditors are on equal footing as holders of claims & none is entitled to preference = 

To avoid this = 

A creditor may secure his claim for payment by means of a real security right which will give him a preferential claim to the proceeds of the object of security – person who has taken security can have the object of security sold.  

Only when his claim has been satisfied can the other unsecured creditors lay claim to the free residue.  The real security right also allows the secured creditor to prevent the debtor from disposing of the security object, since the creditor is physically in control of the object of security in the case of pledge and by registration against the title deed in the case of mortgage.

Different parties in the different agreements:

(In general = security holder – creditor / credit grantor AND security grantor – principal debtor or a third party)

	Loan Contract
	Security Contract
	Constitution of real security right

	Creditor lends a sum of money to the debtor.  Debt created = principal debt
	The security grantor undertakes to provide security for the debt created in terms of the loan agreement.  Security contract determines the nature of the security – i.e. if a pledge or a mortgage is constituted
	Once the contracts have been concluded – the real security right must still be constituted (vested).  The physical transfer goes hand in hand with a real agreement in terms of which the pledgor has the intention to constitute a pledge over the pledged object & the pledgee has the intention to accept it (this distinguishes this delivery from delivery where ownership is transferred).

	
	
	Delivery
	Registration
	Security cession

	
	
	Pledgor = principal debtor

Pledgee = Bank
	Special mortgage over immovable thing 

Mortgagor = principal debtor 

Mortgagee = Bank
	Pledge

Pledgor / 
Pledgee
	Fiduciary security cession

Fiduciary cedent = principal debtor

Fiduciary cessionary = Bank


All real security rights are accessory in nature = cannot exist if there is no principal debt – when the principal debt is discharged, the security right is extinguished by operation of law.  This principle is stated clearly in “Kilburn v Estate Kilburn” =
You can secure any obligation.  The security may be suspended until the 



obligation arises – but there must always be some obligation – if there is no 



obligation whatever – there can be no hypothecation (pledge something as 



security) giving rise to a substantive claim.
Principle debt may arise from:

· A contract / delict

· Unauthorised management of another’s affairs

· Enrichment

· A natural obligation or an obligation subject to a condition or time clause

· Deeds Registries Act makes it possible to secure a future debt by means of a covering bond

Characteristics of real security rights:

· Any moveable OR immovable thing part of the commercial word can be the object of a real security right.
· It may be a single thing (i.e. car / horse) or a composite thing (i.e. an estate / herd of livestock).

· It can also be an incorporeal thing (i.e. a personal right / servitude)

· Indivisible – the whole thing remains burdened until the whole debt is paid

· Person who furnishes security is usually the debtor

· BUT – it is possible to provide security for another person’s debt 

· Person in whose favour the security is provided is ALWAYS the creditor!

· The owner of the thing / his representative is the ONLY person entitled to burden a thing with a real security right!

PLEDGE
A limited real right over the pledgor’s thing, delivered to the pledgee as security for repayment of the principal debt which the pledgor or a third person owes to the pledgee.

Constitution (parts that make it up) = principle debt + pledge agreement (security agreement) + delivery

Pledge agreement = agreement containing an obligation that the pledgor undertakes to give the thing in pledge.  

Pledgee does not require a real right to the thing until delivery – he merely acquires a personal right 
by virtue of the pledge agreement, to compel the pledgor to deliver the thing.
NB = Since the transfer of control (actual physical delivery) is required – it is usually accepted that only movable, corporeal things can be given in pledge (but – refer below “Security by means of claims” and it is not possible for more than one pledge to exist at the same time over the same thing.
Requirement of transfer of control has created some problems in practice & several methods have been devised to avoid the restrictions of this requirement = certain authors advocated a non-possessory pledge, since transfer of control has an inhibiting (preventing) effect on the credit receiver’s business – BUT – the courts eliminated most of the devices & followed a conservative approach – requiring the transfer of control by means of actual or constructive (fictitious) delivery.  Yet – constititum possessorium as a constructive (fictitious) form of delivery (where the pledgor remains in control of the thing & exercises control on the pledgee’s behalf) for the constitution of a pledge is unacceptable because it provides a lot of opportunity for fraud!
Clauses in pledge agreement:

	For summary execution (execution w/o court order – parate executie)

	Pledgor and plegee agree that in the case of default payment (not paying) – pledgee may sell the thing w/o an execution order from the court.  This is valid & if such a sale takes place – pledgor may see the protection of the court if he was prejudiced by the sale.  After the debt has been satisfied – the pledgor is entitled to the balance of the proceeds & he may claim it by means of the action upon pledge of the pledgor who has discharged his debt (actio pigneraticia directa)

	Pledgee may keep thing if pledgor fails to pay (pactum commissorium)

	This clause is invalid!
Case study:  Mapenduka v Ashington

Facts:

M buys bags of mealies from A on credit.  As security for repayment of the debt, he leaves 6 oxen, a cow and a horse with A as a pledge.  The parties agree in writing that A may keep the pledge animals if M does not repay the debt on the due date.  M fails to pay and A regards the animals as his property in terms of the written agreement.  2 yrs later M tenders money to A as payment of the debt and claims his animals back or value in money for damages in lieu of the animals.

Legal Q:

Who has right of ownership to the pledged stock and their value?

Judgment:

Appeal dismissed with costs.

Reason for judgment:

Re the validity of the pactum commissorium:

It is the value of the pledge not at the date when it was given, but at the date when the debt became due that must be ascertained.  The debtor retains the right to claim his property agains payment of debt.  But if when the time for payment arrives the debtor is willing that the creditor should retain the pledge as his own, there can be no objection to this provided a fair price is given.  It is clear that M was agreeable that A should retain the stock.  M decided not to claim his property.  He was satisfied to abandon his right to the stock & that A should take the stock.  He promised to replace the ox which Z has claimed as his own and took from A.  Having stood by and seeing A deal with the property as his own it is now too late for M to claim the property pledged.  The value of the stock was equivalent to the amt of the debt.  
Even if pactum is invalid and cattle did not pass to A as his property when the debt fell due or any time since – court found value of the cattle was equal to the amt of the debt and if the one is set off against the other, nothing remains due from A to M and M must fail upon his claim for pmt of the value of the cattle.  

On the main portion the appeal must fail.
Re the claim for use of the animals:

M admits that no rate was agreed upon, and states that it was left to A to say what reduction he would make.  Court preferred the evidence of A who denied such an agreement and said that on the first occastion it was agreed that he could use the animals in consideration of not charing herding fees.  This appeal fails.

Re claim in reconvention:

M has sold an ox to A which was claimed by Z – M was bound to guarantee A against eviction.  M is therefore liable for the value of the ox, and for the costs of the action against Z by A of which due notice was given to M.  M had knowledge of the suit and should have offered his assistance and established his title.

	Pledgee may buy thing at specific price
	Voet regards this as valid – BUT

Application of this clause was restricted in Mapenduka v Ashington (above) in the case where the agreement was made after the debt had become due or, where the agreement preceded the due date, this clause could only be applied if the pledgor at the time of non-payment was prepared to part with ownership of the thing at the agreed price.  

The pledgor & pledgee may also agree that the pledgee may keep the thing at a fair price / at a price determined by a third party, if the pledgor and pledgee cannot reach consensus.



	Debt may not be redeemed (paid off)


	This clause is invalid because it prevents the pledgor from paying his debt and having the pledge article restored to him.

	Pactum antichresis
	Pledgee may use the fruits of the thing instead of claiming interest on the amount owing by the pledgor




Rights and duties of parties:
	Pledgee
	Pledgor

	Rights
	Rights

	Limited real right to pledged thing – may keep thing in his control until pledgor has paid the principle debt.
	If pledgee uses thing in a way that’s contrary to the pledge agreement – pledgor may require security of him that he will refrain from doing so.

	In the case of involuntary loss of control – can claim it by means of the real actio quasi Serviana from whoever is in control of the thing, even a bona fide purchaser.  May also use the sploitation remedy (because pledgee is a lawful holder) to recover control of the pledged thing from a person who has unlawfully removed control.
	When paid debt – pledge is extinguished & pledgor can reclaim pledged thing by means of a personal action – actio pigneraticia directa from the pledgee or with the rei vindication (real action) from whoever is in control of it.

	If voluntarily loses control – principle that movables cannot be followed up in the hands of bona fide third parties in the case of a pledge applies > pledgee cannot claim the thing & also loses his limited real right.
	

	If pledgor can’t pay – pledgee may obtain judgment against him & have the thing sold in execution by the sheriff or messenger of the court.  The pledgee can satisfy the debt from the proceeds & must pay the surplus to the pledgor.  If the pledgor is declared insolvent – pledgee enjoys preference by virtue of his pledge, and his debt is satisfied from the procees of the sale of the pledged thing.
	

	Pledge applies to the thing AND the fruits and the offspring – EG:  if X has taken a cow in pledge and the cow gives birth – the calf will also be subject to the pledge.
	

	May recover any necessary expenses incurred in the maintenance of the thing by means of the actio pigneraticia contraria.
	

	Duties
	

	Take care of the thing as a reasonable man (bonus pater familias) would do.
	When pledge is extinguished – obliged to refund pledgee for any necessary expenses he may have incurred re the maintenance of the thing.

	Liable to pledgor for any damage to the thing caused by fault – not liable for damages caused by chance (i.e. lightning).
	

	When debt is paid – must return thing to pledgor.
	


Extinction of Pledge:

· Discharge of debt

· Destruction of the pledged article

· Effluxion of time, where the pledge was subject to a condition or time clause

· Pledgee’s renunciation (abandonment) of the pledge

· Novation of the principal debt ???
· Merger, where the pledgee becomes the owner of the thing

· Extinction of the pledgor’s title

· Prescription

· Voluntary loss of control

· Court order

· Sale in execution

Case study:  Osry v Hirsch, Loubser & Co, Ltd

Facts:

Osry handed feathers to H,L & Co to sell on his behalf.  H,L & Co was unable to sell the feathers.  H,L & Co advanced a large sum of money to Osry & agreed that they will try to sell the feathers, if necessary, at a public auction.  The feathers will serve as a pledge object to secure repayment of the money advanced to Osry.  H,L & Co sold the feathers at a public auction and bought them at a very low price.  Osry argues that this sale is invalid since it was executed in terms of an invalid summary execution clause.
Legal Q:

Was H,L & Co entitled to sell the feathers which served as a pledge on the money they advanced to Osry?

Judgment:

1. The purchase by HL&Co of Osry’s feathers is set aside & that HL&Co are ordered to render Osry an account of their dealings with Osry’s feathers, and to sate the amounts which these feathers realised on their subsequent resale by HL&Co.
2. Osry is entitled to the purchase price with interest obtained by HL&Co on the said resale, less the amt of his indebtness to HL&Co.

3. Osry is entitled to cost of suit.

4. HL&Co are entitled to the amount claimed in reconvention for money the advanced to Osry against the feathers, less commission & compound inerest.

5. HL&Co entitled to claim for storage, as to which the parites may come to an agreement – no compound interest is allowed though.

Reason for judgment:

Osry did not ratify, assent & abandon his rights in the purchase by HL&Co of the feathers because:
In order to establish this – there must be satisfactory evidence of this – it must be shown that Osry has either by word or deed and with full knowledge or all the circumstances abandoned his right, and consented to the sale & purchase by HL&Co of his feathers – all of which he did not.

Osry obtained an advance from HL&Co on the feathers which he delivered to them AND he also employed them as his agents = HL&Co were therefore BOTH creditor and agent of Osry:

Re creditor > an agreement for the sale, by means of an execution w/o a court order, of movables delivered to a creditor by his debtor is valid in law.  It is open to the debtor to seek the protection of the Court if, upon any unjust ground, he can show that, in carrying out the agreement and effecting a sale, the creditor has acted in a manner which has prejudiced him in his rights > Osry was prejudiced as he did not get market value sale of the feathers.

Re agent > an agent cannot in R and RD-L purchase property entrusted to him for sale by his principal.  No factor can sell to himself the goods of his principal & retain them as his own, for it is obvious that to establish the sale of a thing 2 persons are required, a vender & a purchaser.  Nor can the factor do so through the interposition of another person, to whom, he migh, for his own benefit, fictitiously sell the goods.  HL&Co may have considered they were proceeding within their rights in acting as they did; but in doing so they acted in a manner which the law does not permit.

SECURITY BY MEANS OF CLAIMS

Can be granted in one of the following 3 ways:

1. a pledge

2. a fiduciary security cession

3. a notarial bond of claims

Personal rights are movable things and are assets in a person’s estate & can be sold & transferred by means of cession.

Cession = an act of transfer in terms of which a creditor transfers his personal right against his debtor to the cessionary in such a way that the cessionary steps into the shoes of the cedent as creditor.  Transfer takes place by a transfer agreement.
A personal right as an asset in a person’s estate can also be used to secure payment of a debt – i.e. I can cede my personal right against my employer to my creditor in pledge.
1. Pledge

All the principles that apply to the pledge of a corporeal thing can’t apply to a pledge of claims (incorporeal things).  The basic rules must be adapted to make provision for the specific nature of the security object – that is – a claim.  Following deserve special attention in a pledge of claims:  the nature & effect of a pledge, the constitution of the pledge and the rights of pledgor and pledgee.  In constituting a pledge of claims – the basic principles of the law of pledge – i.e. publicity, specificity & the fact that a pledge is of an accessory nature should be adhered to.

2. Fiduciary security cessions

A creditor (cedent) transfers his personal right against his debtor (third party debtor) to his creditor (cessionary)  as security for payment of the principal debt.  The right is transferred FULLY to the creditor (cessionary), but because it is not an outright transfer of the right & merely for security purposes – the EFFECT of a full transfer of the right must be LIMITED = this limitation takes place in terms of a fiduciary agreement.

In the agreement > the cedent agrees with the cessionary (creditor) that the personal right is transferred for security purposes only > the cessionary may not enforce the personal right that has been ceded to him by claiming payment from the third party debtor until the cedent’s debt to the cessionary falls due & the cedent is unable to pay.  The cessionary may also not transfer the right ceded to him to other persons & he must cede the personal right back to the cedent after the cedent has paid his debt to the cessionary.

Some jurists hold that a security cession can only be in the nature of a fiduciary security cession, coupled with the fiduciary agreement to cede back – but the courts are reluctant to develop this form of security in SA = however > there is a need for this form of security by means of claims.

Creditors & debtors favour fiduciary security cessions because the cessionary normally doesn’t wish to give notice of the cession to the cedent’s debtors, but merely to hold the cession as covering security, extinguished book debts being replaced by new ones all the time.  The cedent prefers this form of security as it does not affect the day-to-day running of his business affairs and because his financial arrangements are not made public.  Cessionaries are also satisfied with this form of security since their interests are well protected.

If it is clear from the cession agreement that the parties intended to effect a fiduciary security cession, the Courts should give effect to the intention of the parties > the intention of the parites plays a decisive role in determining the type of security by means of claims.

In only 1 case where the pledge construction was upheld was the possibility of a fiduciary seucirty cession expressly excluded = Bank of Libson and SA Ltd v The Master = court indicated that those cases (Lief NO v Dettmann & Trust Bank of Africa Ltd v Standard Bank of SA Ltd) were incorrect in the sense that they held that a fiduciary security cession was the ONLY manner in which a cession as security for a debt could be effected.


Nature of fiduciary security cessions:


In Lief NO v Dettmann it was described = 

“The only way a right of action (secured or unsecured) can be furnished as security for a debt is by cession, i.e., a transaction which in our law results in the cedent being divested (taken away) of his rights and those rights vesting in the cessionary.  Where the cession is a security for a debt, it does not signify that the cedent retains any right in the subject matter of the cession, his continued interest therein flows form the agreement, either express or implied, with the cessionary that the right of action will be ceded back to him upon the discharge of his debt.”

Only objection to above description is that the court regarded it as the ONLY way security by means of claims can be construed.  
A fiduciary security cession is in all respects the same as an ordinary cession, coupled with the fiduciary agreement to cede back:

In Trust Bank of Africa Ltd v Standard Bank of South Africa Ltd = the fiduciary security cession approach was also adopted – held that a cession as security has the effect that the right is transferred completely to the cessionary & that, re third parties, the cession has the same effect as an ordinary cession : “While the right of action may be used to secure a debt, it can be so used only by way of a cession of the right of action to the creditor coupled with an agreement, as between cedent & cessionary, that on payment of the secured debt, the cessionary shall be obliged to recede to the cedent the ceded right of action.  The effect of such a cession is the same as that of an ordinary cession, but coupled with the agreement mentioned.”

The court recognised a form of security cession that corresponds to an ordinary cession, but is coupled with the fiduciary agreement to cede back.

The relation btw cedent & cessionary during the subsistence (while it continues to exist) of the cession depends on the terms of the agreement – because cessionary gets more rights tan are needed for security purposes – parties normally restrict rights of cessionary.

3. Notarial bond of claims (incorporeal moveable things)

Notarial bond = security in the form of movables 
Special notarial bond = security in the form of a specific movable = i.e. a car

General notarial bond = security in the form of any movable = i.e. a farmer uses all movables on his farm (livestock, machinery…) as security for a debt.

Security by Means of Movable Property Act provides only for the registration of a notarial bond over specified corporeal movables in S1(1).  Act excludes incorporeal movables & it appears from S1(3) that it also excludes a special notarial bondholder of incorporeal things from enjoying the preference bestowed on special bondholders of movables registered before the commencement of the Act.

This Act doesn’t affect the position of the general notarial bondholder of incorporeal movable things.  Effect of the wording in S1(3) excludes the special notarial bondholder of incorporeal things.  The general notarial bondholder of incorporeal movable things is therefore in a stronger position than the special notarial bondholder of incorporeal things that, in terms of Cooper NO v Die Meester, cannot rely on section 102 of the Insolvency Act & is liable to contribute the costs in terms of S6 of that Act.

MORTGAGE

A limited real right over a thing belonging to the mortgagor to secure repayment of a debt owed by the mortgagor or a 3rd person to the mortgagee.
EXPRESS MORTGAGES:

1.  Notarial bond

	Special notarial bond
	General notarial bond

	Burdens specified movable things
	Burdens all movable things of the mortgagor in general


Introduction of the Security by Means of Movable Property (SMMP) Act in 1993 changed things a lot:

Before 7 May 1993

	Special notarial bond
	General notarial bond

	A bond specially hypothecating movables = corporeal & incorporeal.


	A bond generally hypothecating movables = corporeal & incorporeal.

	Bond does not enjoy priority over a general notarial bond > priority is determined re the date of registration.


	Bond does not enjoy preference over a special notarial bond > priority is determined re the date of registration.

	Bond does not create a real right of security over the movables in favour of the bondholder = ONLY if a valid & enforceable perfection clause is included in the bond can the bondholder acquire a LIMITED real right of pledge in obtaining control over the bonded movables.  This control can only be acquired in terms of the perfection clause if the debtor consents to such control or in terms of a court order for specific performance & attachment.

	Bond does not create a real right of security in favour of the bondholder = movables subject to this bond can be attached in the hands of the mortgagor (debtor) & are also subject to the landlord’s tacit hypothec which then enjoys preference = ONLY if a valid & enforceable perfection clause is included in the bond can the bondholder acquire a LIMITED real right of pledge on attachment of the bonded articles in terms of a court order  

	Re position upon insolvency of the debtor (mortgagor) = Cooper No v Die Meester = court held that S102 of the Insolvency Act affords preference only to the general notarial bondholder & that the special notarial bondholder enjoys no preference & ranks eqully with the concurrent debtors.  

Cooper case led to the enactment of the SMMP Act.

S1(3):  a special notarial bondholder whose bond was registered before the commencement of this Act, enjoys same preference re the entire free residue as that enjoyed by the general notarial bondholder.
	Before perfection of the bond by means of attachment – bondholder enjoys preference in terms of S102 of Involvency Act on the free residue over the concurrent creditors = this was confirmed in the Cooper Case.  SMMP Act does not affect this type of bond.


After 7 May 1993
No provision in SMMP Act for general notarial bond – position remains the same as above (before 1993).

Special notarial bond:

Falls under provisions of SMMP Act:  S1(1)  - such movables, if specified & described in a way that renders them recognisable shall be deemed to have been pledged as effectually as if they had been pledged & delivered = Act creates a fictitious (non-possessory) pledge on registration of the bond in the bondholder’s favour.
Unnecessary to perfect the security because such perfection will afford the bondholder no stronger protection than the Act provides for > Act creates a real security right in the form of a pledge & this notarial bondholder is therefore a secured creditor.
NOTE:  Position in Natal before 1993 was different to the rest of the country.  In Natal:  the Notarial Bonds (Natal) Act made special provision for & determined the legal position of special notarial bondholders.

· S2 of Act:  movables (corporeal and incorporeal) that have been specially described & enumerated in a notarial bond are, subject to the landlord’s hypothec, deemed to have been delivered to the bondholder as a pledge.  The Act provides for specially described & enumerated movables & does not apply to UNSPECIFIED movables or movables in general.

· Security by Means of Movable Property (SMMP) Act of 1993 repealed the Natal Act – but the Natal Act still applies to special notarial bonds registered before the commencement of the SMMP Act.  

· Since the new Act doesn’t provide for the registration of special notarial bonds over INCORPOREAL movables & has repealed the Natal Act – registration of such bonds in terms of the Natal Act is no longer possible! = Registration of general notarial bonds in terms of the CL is still possible.

NB ASPECTS OF SMMP ACT:

· Most conspicuous aspect of s1(1) = limited to specifically described corporeal things.

· S1(3) is intended to rectify the position created by the Cooper Case by making the provisions of s102 of Insolvency Act applicable to special notarial bonds registered before commencement of the Act to afford special notarial bondholder same protection as general notarial bondholder.  HOWEVER = wording is such that is applies ONLY to special notarial bonds contemplated in S1(1) of the Act i.e. notarial bonds over corporal movable things described & identifiable in the prescribed way.

· S2 excludes the movables registered in terms of this Act under a special notarial bond from operation of the landlord’s tacit hypothec = this is an improvement of such bondholder’s position because before the Act, these movables, once they have been attached, were subject to the landlord’s tacit hypothec.  The position under this Act also differs from the one under the Natal Act where in terms of s4, the landlord’s hypothec ranks in priority to the hypothec of the notarial bondholder.

· It’s strange s4 amends s2 of Insolvency Act to include a notarial bond registered in terms of s1(1) of the SMMP Act in the definition of a special mortgage, since this bondholder, as ficutious (non-possessory) pledgee, can rely on the fact that he is a secured creditor.

· Act does not apply to general notarial bonds on movables

(Refer to summary tables on pgs 195 & 196 for extra input).
2. Special mortgage over immovable things

Established only over a particular immovable thing & cannot be established over immovables in general.  It’s deeds registry practice to endorse the existence of the bond against the title deed of the land.
BUT = in Standard Bank van SA v Breitenbach:  this endorsement was not considered to be a requirement for registration of the bond because the bond is deemed to have been registered in terms of the Deeds Registries Act when the Registrar of Dees has signed the bond.


Operation of special mortgage over immovables:

· Mortgagee acquires a limited real right over the mortgaged land.  

· Mortgator cannot establish any other real right over the mortgaged land w/o morgagee’s consent = but = it’s not necessary for the mortgagee to consent to the registration of a long lease contract which creates a limited real right over the mortgaged land.  Nor is it necessary for him to consent to the registration of an additional mortgage over the mortgaged land.

· Mortgagor retains control over the land = he can therefore constitute more than one mortgage over it & the first registered mortgagee enjoys preference over subsequent mortgages.

· Mortgagees right is over the mortgaged land AND any attachments to it.

· When mortgagor discharges his debt to the mortgagee – mortgage is extinguished > mortgagor is entitled to pay his debt & discharge the mortgage before the date of payment, provided he also pays the interest in advance up to the date of payment.

· If mortgagor fails to pay the whole debt on the due date = mortgagee can get judgment against him & have the land declared executable & sold in execution by the sheriff – this is know as “foreclosure”.  Action a mortgagee may take on the ground of a mortgage is called a claim for provisional sentence = an urgent remedy – the mortgagor can deny only his signature on the bond or that he authorised signing of the bond on his behalf.  Mortgagor must first comply with the judgment before he can raise any defences – mortgagee furnishes security to restore in case any of the mortgagor’s defences are upheld at the hearing.

· Mortgagor & mortgagee usually insert clauses in the bond re the repayment of the debt & interest – stipulate under which circumstances bond may be foreclosed.  A summary execution clause (parate executie), as well as a pactum commissorium, will be invalid.

· Mortgage doesn’t make mortgaged land immune from attachment by the sheriff or the messenger of the court by virtue of another creditor’s having obtained judgment against the mortgagor – however = due to the priority principle > it gives him the right to place a reserve price on the mortgaged thing – if thing is sold in execution > mortgagee has preference re the proceeds for the payment of his claim secured by the mortgage.

Case study:  Thienhaus, NO v Metje & Ziegler Ltd and Another

Facts:

Appellant registered a mortgage bond over immovable property in favour of 1st respondent to cover a debt owed to the 1st respondent by the Appellant’s company.  Due to a “slip of the pen” by the conveyancer the debtor (Appellant’s company) was described as “M” instead of the “M Company”.  Appellant becomes insolvent and the trustee of his insolvent estate argues that the mortgage is invalid and that the 1st respondent is only a concurrent creditor.

Appellant appeals against decision in S-W Africa Div, declaring that a surety mortgage bond passed by Appellant’s company in favour of 1st respondent may be rectified by correcting the name of the principal debtor (Appellant’s company) wherever it appears in the bond & that the bond creates a valid security in favour of 1st respondent.

Legal Q:

Is the mortgage bond invalid because of the error and does the 1st respondent still have a real security?

Judgment:

Appeal is dismissed with costs.

Ratio decidendi (reason for judgment):

The mortgagor (appellant) and mortgagee (1st respondent) were fully of one mind re:
6. the nature & amt of the debt for which the mortgagor was standing surety & which had to be secured by the bond;

7. the property to be mortgaged as security for the mortgagor’s said suretyship obligation;

8. the nature of the debts due by the principal debtor (appellant’s company) for which the mortgagee required a suretyship, re-inforced by a bond passed by the surety; and

9. the ID of the debtor whose liabilities to the mortgagee were being guaranteed.

The bond was duly registered re the suretyship obligation of the mortgagor, rightly stated to the correct total amount; it was registered against the title of the correct property of the surety company; and it set out the correct type of debt due by the person whose liabilities to the mortgagee were being so guaranteed; but the ID of this latter person was incorrectly stated.  
There is no requirement by statute or by regulation – and the position in the Republic is the same – that a mortgage bond must contain a description of the origin or nature of the obligation or debt to be secured by the bond.   It would seem that a description of the origin or nature of the obligation giving rise to the suretyship is not a factor which is an essential to the validity of a suretyship bond.

The parties to the transaction were completely of one mind as to all the essentials of their agreement, but the written instrument incorporating that agreement failing, merely by accident, accurately to record that agreement.  Both parties were bound, in terms of their true agreement, from the moment the bond was registered.

The mortgagor company was bound under the bond, w/o any rectification thereof, in terms of its true contract as surety for the specified debts of appellant’s company, despite the error in the description of the person whose debts were guaranteed thereby.  That bond, w/o rectification, also duly conveyed notice to the world, on its registration, of the existence of a security held by the 1st respondent over the specified property.  The world at large was also notified of the existence of a seuritey obligation on which the mortgagor was liable to the mortgagee – a valid & binding obligation despite the error in the description of the original debtor.  The misdescription could in no material way mislead / prejudice any person acquiring, as a result of the registration of the bond, knowledge of the existence of the charge upon the particular property hypothecated; it was irrelevant to the creation by the bond of a real right over the property in favour of the mortgagee.  In those circumstances it was not necessary for any steps to be taken by way of rectification for the bond to bring into being a valid security for payment of a debt due by the mortgagor.  That real right was in existence at the moment of the liquidation; it did not require to be brought into existence thereafter.

· On liquidation there was a validly registered bond over adequately described property – the parties were properly described – the extent of the obligation secured was stated & further the nature of the mortgagor’s liability (that of a surety & co-principal debtor) was set out – the necessary ancillary obligation intended to be secured was in existence & creditors had not been prejudiced in any manner by the error in the bond > therefore = in those circumstances – the bond effectively hypothecated the property to the 1st respondent for the obligation intended to be secured.


3. Kustingbrief
A special mortgage over an immovable thing to secure a principle debt that has been incurred in respect of the purchase of that thing where the deed of hypothecation is registered simultaneously with the deed of transfer of the particular thing.
4. Covering Bond

A special mortgage securing a FUTURE debt.  Must be expressly declared to secure a future debt, and a maximum amt must be stipulated.  Preference conferred by this bond is determined by the date of its registration, and not by the date on which the debt is incurred.  The object of the security will determine the type of bond.

5. Participation bond

Investors make money available to investment companies, who in turn lend out the combined amt against the security of a mortgage bond over immovables.  The Collective Investments Schemes Control Act allows for the fragmentation of mortgage bonds w/o the consent of the mortgagor in such cases.  The bond is registered in the name of the nominee company as the representative.  The debt owed is deemed to be the debt owed to the individual participants to the extent of their participation in the scheme.  The limited real right created by the mortgage bond can be exercised by each participant to the extent of that persons’ participation in the scheme.

Extinction of mortgage:
· Extinction of the principal debt (payment / set-off, etc)

· Destruction of the mortgaged thing

· Extinction of the mortgagor’s title re the mortgaged thing (i.e. if he is the usufructuary of the thing and he dies)

· Express / tacit renunciation of the mortgage by the mortgagee

· Merger – mortgagee becomes owner of thing

· Court order

· Delivery of thing to the purchaser in consequence of its sale in execution 

· Prescription

· Loss of control of a thing over which there was a lien

· Removal of things carried in & brought in by the tenant from the rented premises & transport to a new destination, by which the landlord’s tacit hypothec is extinguished.

TACIT MORTGAGES (HYPOTHECS) – Also called “Legal Mortgages”
· Arise by operation of the law – independently of the creditor’s & debtor’s will.

· May be constituted over movables or immovalbes.
· May be in respect of specific things (movable / immovable) or even of the debtor’s whole estate.

1.  Tacit Hypothecs

	Landlord
	Credit grantor (seller on credit)

	Landlord has tacit hypothec over all movables brought onto the premises by the tenant to secure rent.

Anything belonging to 3rd parties brought onto the rented premises by the tenant is also subject to the landlord’s tacit hypothec if the 3rd parties know where their property is & intend tenant to use it on the rented premises for an indefinite period = it is then considered that 3rd parties have tacitly agreed to their property being subject to the landlord’s hypothec.  


If 3rd parties want to avoid this = must notify landlord that 
tenant has their property on the premises & that they don’t 
want this property to be subject to the landlord’s tacit 
hypothec.

 
	Seller retains ownership of property in terms of a credit agreement which reserves ownership, until the last instalment has been paid.

Form of security for credit grantor that the credit grantee will discharge the debt.

To protect the interests of the credit grantee and his creditors – the ownership of the credit grantor changes to a limited real right in the event of the credit grantee’s insolvency.



	Case Study:  

Bloemfontein Municipality v Jackson’s Ltd

Facts:

Z, S’s farm manager, buys furniture on credit from a furniture store.  Z tells the manager of the store that he lives on S’s farm.  S terminates Z’s contract and Z moves to a municipal flat in town.  He fails to inform the furniture store that he has moved.  Z fails to pay rent & the municipality applies to the court for an order allowing attachment of all the movable property on the leased premises.

Court stated that the conditions under which the movables belonging to the 3rd persons shall be subject to the landlord’s hypothec are:
When goods belonging to 3rd person are brought onto the leased premises with the knowledge & consent of the owner of the goods, AND with the intention that they shall remain there indefinitely for the use of the tenant, AND the owner, being in a position to give notice of his ownership to the landlord, fails to do so, AND the landlord is unaware that the goods do not belong to the tenant, the owner will thereby be taken to have consented to the goods being subject to the landlord’s tacit hypothec, and liable to attachment.


	

	Even if the property bears a 3rd parties special mark = this is insufficient to release such property from the landlord’s hypothec.


	

	Landlord’s hypothec comes into operation as soon as rent is owning – but hypothec does not in itself confer on the landlord a limited real right over the things – in order to render his hypothec effective – landlord must have the movables brought ONTO the leased premises attached while they are still on the rented premises or while they are in the process of being removed from the rented premises, but have not reached their new destination > this is known as:  the doctrine of quick pursuit.  

	

	Protected in terms of s85 of Insolvency Act.


	S84 of Insolvency Act confers a tacit hypothec on the credit grantor over goods delivered to a credit receiver (hire-purchaser) in the even of the latter’s insolvency.  


Effect of this section is that the credit grantor 
loses his ownership on insolvency & 
acquires a tacit hypothec against the 
insolvent estate – therefore becomes a 
secured preferent creditor of the insolvent 
estate.


2.  Liens = Rights of Retention
A limited real right to secure the claim of a person who has spent money or done work on another person’s thing.  Entitles lienholder to keep the thing until he has been paid.  
May apply to movable and immovable things.

Depend on the physical control of the thing:  holder loses his lien as soon as he loses physical control over the thing.

If holder was in control & was deprived of control unlawfully / against his will = upon application to the court, control will be restored > then the lien will revive after such restoration.

Expenses one may incur re another person’s thing are divided into the following 3 groups:
	Essential (necessary) expenses
	Useful expenses
	Luxurious expenses

	Essential for the preservation of the thing
	Not essential for preservation of the thing, but raise its market value
	Neither essential for the preservation of the thing nor increase its market value – but merely gratify (satisfy) the caprice (a sudden unexpected action) or fancy of a particular individual.

	No one may be unjustly enriched at another’s expense = person has a right against the owner to compensation for the expense.  Because such a person can be regarded as an unauthorised manager of another’s affairs = this applies even if he did NOT obtain owner’s consent before incurring the expenses.  To secure his claim – he is entitled to retain the thing until he is compensated for his expenses.
	Able to reclaim expenses only if the expenses were incurred under a contract, and then from the person with whom the contract was concluded only, and not from the owner (unless contract was concluded with him) = person then has a right to retain the thing.

	Termed a “salvage lien”
	Termed and “improvement lien”
	Termed a “debtor-creditor” lien

	Limited real rights because they can be maintained against the owner & all 3rd parties, including buyers, regardless of whether they were aware of the existence of the right or not.
	Not limited real rights – rights may be enforced only against the debtor and his successors, who have knowledge of the existence of the lien.


Enrichment liens:

Limited real rights which come into existence by operation of law.  Basis for liability is the enrichment of the owner at the expense of the lienholder.

· Where no enrichment occurred = lienholder has no enrichment claim & consequently no lien.

Case study:  Buzzard Electrical (Pty) Ltd v 158 Jan Smuts Avenue Investments (Pty) Ltd
Facts:
JS (respondent) is the owner of a stand in Jhb.  Respondent concluded a contract with a developer, D, to the effect that D would develop the property.  Thereupon D concluded a contract with B (appellant) to the effect that appellant would undertake the electrical work on the property.  Appellant completed the work, but in the meantime D was liquidated and appellant could not recover its fees as provided for in the contract with D.  Appellant continued to occupy the property and claimed to exercise a lien as against the respondent (owner) for essential (necessary) and useful improvements.  The parties agreed that appellant would vacate the property on the understanding that, should appellant prove its enrichment claim, respondent would pay compensation.  Appellant instituted its claim for compensation based on unjustified enrichment.

Case emphasised 2 NB requirements for the availability of an enrichment lien:

	1.

An enrichment lien is accessory to the principal debt, which is a claim for compensation based on unjustified enrichment, and therefore there can be no lien unless there is proof of unjustified enrichment
	2.

The unjustified enrichment of the owner of a thing must be at the expense of the person who claims to exercise a line over the thing



	A lien is a real security right which ensures pmt of an underlying claim for compensation (based on enrichment).  W/O proof of unjustified enrichment, there is no principal debt & therefore no lien.
	This concerns troublesome three-party situations where X, the owner of property, concludes a contract with Y to improve X’s thing, and Y then subcontracts Z to do the work.  After completion of the work, Z finds that Y has disappeared w/o paying the contract price.  The Q is whether Z acquires an enrichment claim for compensation (a lien) against the owner, X.
Decision in Brooklyn House Furnishers (Pty) Ltd v Knoetze and Sons, which did provide Z with an enrichment lien against X in above situation, was criticised by authors.  Decision in Buzzard case overturned the Brooklyn decision on this point on the argument that neither a direct nor an indirect enrichment liability would arise in this situation because any enrichment of the owner which resulted from Z’s work was not w/o legal cause.  It was no more than the owner contracted for with Y and therefore such enrichment could not be at the cost of Z, even if there was enrichment.  The fact that Z was unable to enforce its contractual rights against Y was an unhappy coincidence which should not be laid at the door of the owner, X.

The court referred to and distinguished btw 2 cases:

1 = where person X contracts with Y to improve the thing of a third person, Z, and then Y wants to enforce an enrichment claim against the owner, Z.

2= where the owner, X, personally contracts with Y to improve X’s thing.  Y then subcontracts Z to do the work.  After completion of the work, Z finds that Y has disappeared.  Z then attempts to enforce an enrichment claim against the owner, X.  The Buzzard decision concerns THIS case.


The Singh case followed the Buzzard case:

Case study:  Singh v Santam Insurance Ltd

Facts:

While driving S’s car M is involved in an accident.  M is insured with Santam, which must indemnify the loss.  Santam instructs a panelbeater to effect the repairs & pays him.  After the repairs have been completed & paid for by Santam, Santam realises that the premiums have never been paid by M.  Santam cancels the insurance contract and collects the car form the panelbeater.  S now claims the car from Santam, which refuses to give the car to S.

A number of points re the existence of a lien based on unjustified enrichment were emphasised by the court:

· Any lien the panelbeater may have had against Singh or M terminated when Santam paid for the repairs, because a lien depends on the existence of a principal debt.

· It was impossible for Santam to claim that the panelbeater possessed (controlled) the car on behalf of Santam w/o proof of attornment, since the care was actually delivered to the panelbeater by M.

· For Santam to prove a lien it first had to prove enrichment, since a lien depends on the existence of a principal debt and, even if Santam was impoverished and Singh (the owner) enriched as a result of the repairs, such enrichment was not unjustified, because it was the result of Santam’s legal duty to indemnify M in terms of the insurance contract.

· To rely on a lien Santam also had to prove that the enrichment somehow occurred while Santam was in control of the car, while in fact Santam was never in control while the repairs took place and by the time Santam obtained control there was no principal debt or further enrichment.

· To prove a lien Santam also had to prove that it obtained control lawfully, but this was doubtful, since it had no legal cause to obtain control from the panelbeater to whom M had returned the car, because the repairs were inadequate.

Court decided that Santam could prove no enrichment and therefore it had no lien.  Singh succeeded in claiming her car back with her rei vindicatio.

3.  Judicial Pledge
Arises by the attachment by the sheriff in terms of a court order of the judgment debtor’s movable / immovable things, in execution of a judgment.

Attachment of movables by the sheriff has the same effect as a pledge and the attachment of immovables has the same effect as a special mortgage of immovables.

When attached property is sold in execution, the judgment creditor has a preference re the proceeds of sale.  His preference is diminished if other judgment creditors also obtain judgment against the judgment debtor before the judgment debt is paid.


His preference must give way to an earlier claim.

Where attached movable has been delivered by the judgment debtor to a pledgee, the pledgee’s right ranks in preference above the judgment creditor’s judicial pledge.  

The preference which the judgment creditor’s judicial pledge confers is extinguished by the insolvency of the judgment debtor (where the judgment debtor becomes insolvent after the judgement creditor has had a movable or immovable thing attached by the sheriff) > sheriff then enjoys preference re the costs of the attachment.  

As soon as a judgment debtor becomes insolvent the execution of the judgment against him is suspended when the sheriff becomes aware of the insolvency.  Ownership of the attached thing or the proceeds thereof which are in the hands of the sheriff pending payment is under the control of the Master or the trustee of the insolvent estate after his appointment.  This means that a judgment creditor who has had assets of the judgment debtor attached acquires no preferent right on the insolvency of the judgment debtor.  BUT – the pledgee who is in possession of the pledge thing does acquire a preferent right on the insolvency of the peldgor.

It is possible for the court to order that the judgment be executed in spite of the judgment debtor’s insolvency where the judgment creditor has a preferent claim.

Where immovable property is mortgaged after its attachment, the bond will be invalid.

MINERAL RIGHTS
“Mineral” =

Broad sense >
all substances in the earth’s crust neither vegetable nor animal origin.

Scientifically & technologically >
an inorganic substance having a definite chemical composition & 



possessing certain characteristics easy to define.

Narrow sense >
everything that is usually regarded as a mineral in the common manner of speaking 


which normally excludes substances like sand, stone & clay.

“Mineral and Petroleum Resources Development Act” defines “mineral” as:

Any substance, whether solid, liquid or gas occurring naturally in or on the earth or in or under water & which was formed by or subjected to a geological process, and includes sand, stone, rock, gravel, clay, soil and any mineral occurring in residue stockpiles or in residue deposits, but excludes:

(a) water (except water taken from land or sea fro the extraction of minerals from it);

(b) petroleum; or

(c) peat (decomposed vegetable matter used in horticulture or as fuel)

To determine the correct meaning of “mineral” in a particular sense:

Distinguish btw the diff contexts the word is used & the intention it has been used by the parties to a contract or by the legislature in a statue.

Intention of parties to a contract must be ascertained from the contract as a whole = if there are no indications to the contrary – it msut be assumed that the parties intended the word to be understood in its ordinary popular (narrow sense as above) meaning.

If defined in a statue – may still be necessary to ascertain from the statute as a whole if the legislature intended a specific substance to be included as a mineral as defined in the statue.
Mineral rights:

In terms of Common Law (abolished by Mineral and Petroleum Resources Development Act (below)) =
Owner of land also owner of all minerals in land until minerals have been extracted / separated from the soil.

Land owner as also holder of mineral rights re minerals in the land – except where rights to certain, or all of the minerals, had been reserved / transferred to another.  


A mineral right entitles holder to enter upon land & prospect and mine for minerals.

Mineral rights could be severed from ownership of the land by issuing a SEPARATE title of rights to minerals to the owner of the land OR by means of a notarial cession (transfer) of mineral rights to another.  Mineral rights could also be expropriated (see above earlier notes).

Mineral rights were often referred to by the Courts as “quasi servitudes” and were regarded as a class of unique real rights comparable to servitudes – although they differed from servitudes in many ways.
In terms of the “Minerals and Petroleum Resources Development Act” (2002)


Legal position re minerals & mineral rights changed significantly.  

S3 vests all mineral & petroleum resources in the Sate, to be held by it as custodian for the benefit of all the people of SA.

Has no definition of “mineral rights” but deals extensively with prospecting and mining rights which must be applied for and may be granted only by the State.  

Exercise of these rights and the maximum exploitation & utilisation of minerals, are fully controlled by the State subject to certain transitional measures contained in the Act.

Existing “old order” prospecting and mining rights terminate if not converted into “new order” rights within the prescribed transitional period.  

“Unused old order” prospecting and mineral rights will expire if holders don’t apply for “new order” prospecting and mining rights during the prescribed transitional period.  

Conversion and granting of these rights & their continued existence depend on compliance with the provisions of the Act & the discretion of the Minister of Minerals & Energy.

Act states that prospecting and mining rights are real rights – but they can only be transferred with written consent of the Minister.  Consent of a prospecting & mining right as well as the duties of the holder of each right are determined / restricted by the Act.

Applications for prospecting and mining rights must be lodged in the prescribed manner at the Office of the Regional Manager of the Department of Minerals & Energy in whose area the land is situated.

A prospecting & mining right becomes effective & vests as a limited real right on the date of the approval of the environmental program required by the Act.  Approval of the right must be lodged for registration at the Mining Titles Office within 30 days after such approval.

Prospecting right is granted for a specified period that may not exceed 5 yrs & may be renewed once ONLY for a period not exceeding 3 yrs.

Mining right is granted for a specified period not exceeding 30 yrs & may be renewed for further periods, each of which may not exceed 30 yrs at a time.

Act repeals provisions of Deeds Registries Act (1937) re the registration of mineral rights – registration of mineral rights & prospecting contracts in the Deeds Registry has been abolished.

WATER RIGHTS
Water Act 54 of 1956 >

Retained the CL distinction btw public & private water – these two categories of water were defined for the purposes of the Act.


S6(1):  There was no right of ownership of public water

The control, use & enjoyment of public water were completely regulated by the Act >

Sole & exclusive use & enjoyment of private water belonged to the owner

S5(1) = sole & exclusive use & enjoyment of private water belonged to the owner of the land on which the water was found – but – such an owner could not, except under the authority of a permit from the Minister on such conditions as may have been specified in the perm – sell, give or dispose of such water to any other person for  use on any other land, or convey such water fro his own use beyond the boundaries of the land on which such water was found (s5(2)).

An upper owner also had to allow a lower owner use of a reasonable share of water that arose on the land of the upper owner.

National Water Act 36 of 1998 >


Came into operation 1 Oct 1998 = repealed & replaced all previous legislation dealing with water.


Use of water is currently regulated by 2 statues only:

1. National Water Act 36 of 1998 (NWA)

2. Water Services Act 108 of 1997

NWA no longer distinguishes btw public & private water.  


Purpose of act = Sec 2:

· To ensure the nation’s water resources are protected, used, developed, conserved, managed & controlled in ways that take into account various factors so as to meet the basic human needs of present & future generations

· To promote equitable access to water
· To promote the efficient, sustainable & beneficial use of water in the public interest

· To protect aquatic & associated ecosystems & their biological diversity
· To reduce & prevent pollution & degradation of water resources 
· To manage floods & droughts
Sec 3(1)-(3) =

· State (as trustee of nation’s water resources) must ensure that water is protected, used, developed, conserved, managed & controlled in a sustainable & equitable manner for the benefit of all people in accordance with the Constitution.  

· State is empowered to regulate the use, flow and control of all water in RSA S3(3).

· Minister of Water Affairs = ultimately responsible for ensuring water is allocated equitably & used beneficially in the public interest & ensuring environmental issues are promoted (S3(2)).

Because of principle that State has overall responsibility for & authority over water resource management > a person (incl. a juristic person, an association, an unincorporated body, an organ of the State and the Minister) is only entitled to use water if the use if permitted by the Act.

Person is entitled to use water w/o a licence IF the autority responsible for the issue of a licence has dispensed (made in unnecessary) with that requirement (s22(1)(c) or if the use is in terms of a general authorisation = S4(3) and 22(1)(a)(iii)).  


Person may also, w/o a licence, use water from a water resource fro purposes such as:

· Reasonable domestic use;

· Domestic gardening;

· Animal watering;

· Fire fighting;

· Recreational use as circumscribed in Sched 1 (s4(1)).

Person may continue with an existing lawful water use only if authorised to do so in accordance with the provisions of the Act.  All other water use is allowed only under a licence issued in accordance with the provisions of the Act.

Any entitlement granted to a person under the Act replaces any right to use water which that person might have been able to enjoy or enforce under any law (s4(4)).


Servitudes:

Person authorised to use water in terms of the Act may claim a personal or land (praedial) servitude of abutment, adqueduct or submersion to the extent necessary to give effect to that authorisation (s127(1)-(2)) and in doing so, must follow the procedure prescribed in the Act (S 127(4)).
Personal servitudes may, despite any law to the contrary, be transferred from the Minister to a water management institution or from a water management institution to the Minister or to another water management institution (s 136 (1)(a)-(b)).

A servitude is acquired by executing & registering an applicable deed in terms of the Deeds Registries Act or by an order of the HC (s 129(1)(a)-(b)) which takes effect on the noting of the order against the title deeds in the Deeds Registry (s 132(1)).

LESSEE’S (TENANT’S) RIGHTS
A lease contract creates personal rights > RD-L created the rule “huur gaat voor koop” = lease overrides sale = rule applies in SA.

In terms of the rule – lessee acquires a limited real right against a subsequent purchase of the land = lessee is protected in certain circumstance against a new owner of the leased premises.


Rule applies to all movables (i.e. cattle) and immovables (i.e. land).
Establishment of lessee’s (tenant’s) limited real right:

Contract offers sufficient protection to the lessee – he can enforce his personal right against the lessor even if he is not in control of premises & even if his right has not been registered.  

Must determine if we are dealing with a long or short lease to know whether control or registration is a requirement for the establishment of a lessee’s limited real right >

	Long leases
	Short leases

	10 yrs or more.

Before establishment of S2 of General Law Amendment Act:

· Successors of the lessor under lucrative title (persons who do not give value for the acquisition of the property – i.e. donation) were always bound to the lease for the FULL period.

· Successors of the lessor under onerous title (persons who acquire the property for value – i.e. buy the property) were bound:

(a) for the full period of lease if the lease was:  1. registered agains the title deed of the property or 2. not registered, but he know of the lease

(b) for the first 19 yrs of the lease if the lease was not registered and the successor under onerous title did not know of the existence of the lease, provided that the lessee was in control of the leased property.

After the commencement of S2 of General Law Amendment Act:
Law on this point became confusing because it provided that no long lease would apply against the successors of the lessor unless it was registered against the title deeds of the leased property.

BUT > in Kessoopersadh v Essop – Appellate Div held that the CL (as above) was not amended by this sec of the Act and so the CL as above prevailed.

S 1(2) of Formalities in Respect of Leases of Land replaced S2 of above Act:

Applies to long leases.  

· Regulates leases entered into for a period of at lease 10 yrs; or

· For the natural life of the lessee or another person as mentioned in the lease; or 

· Which form time to time, at the will of the lessee, are renewable indefinitely or for periods which, together with the first period, amt in all to at least 10 yrs.

No long lease shall be valid against creditors or successors under onerous title or the lessor for a period of longer than 10 yrs:

· unless it’s registered;

· or the creditor / successor had knowledge of the lease 


	Lessee who is not in control obtains a personal right only.  He can enforce his personal right against he lessor, but NOT against any third parties – i.e. purchasers in good faith.

The lesses’s real right vests on his obtaining control.  If the purchaser has had actual or constructive notice of the lease, the lessee is protected, even though he is not in control.

All short-term lessees who are not in control under a registered lease may maintain their lease against gratuitous (lucrative) successors of the landlord, even if they do not have notice of the lease.


They ma maintain their lease for the original 
lease period.

They cannot maintain the lease against onerous successors.


EFFECT OF LESSEE’S (TENANT’S) REAL RIGHT
It is not only the buyers right that has to give way to that of the lessee – maxim (huur gaat voor koop) also applies to the rights of ANYONE who has established rights to the thing after the lessee’s right has been established.

Lesee’s real right enjoys preference if it conflicts with ANY other subsequent vested right.  
Thus = if the right of a mortgagee or servitude holder vests under that of the lessee, the lessee’s limited real right takes preference over the real rights subsequently vested.  In addition – the right of the lessee is preferred to purely personal rights irrespective of the time when they were vested – thus non-preferent creditors or the lessor are always bound by the lessee’s limited real right.

Effect of lessee’s ltd real right is that the successor cannot disturb him in the exercise of the rights in terms of the lease.  

Re alienation of property: 
General principles of law of contract = it is not possible for the new owner to take over the rights & duties w/o following the prescribed rules for the cession of personal rights and delegation of duties.  Personal rights (claims) are transferred by cession and duties by delegation are transferred by novation.  The new owner in principle must tolerate the lessee’s exercise of his real right, but this does not mean that the new owner simultaneously takes over the rights & duties of the lessor.


BUT – Courts take diff view =

Genna-Wae Properties (Pty) Ltd v Medio-Tronics > “In terms of our law the alienation of leased property consisting of land / buildings in pursuance of a contract of sale does not bring the lease to an end.  The purchaser (new owner) is substituted for the original lessor and the latter falls out of the picture.  On being so substituted, the new owner acquires by operation of law all the rights of the original lessor under the lease.  At the same time the new owner is obliged to recognise the lessee and to permit him to occupy the leased premises in terms of the lease, provided that he (the lessee) continues to pay the rent & otherwise to observe his obligation under the lease.  The lessee, in turn, is also bound by the lease, and provided that the new owner recognises his rights, does not have any option, or right of election, to resile from the contract.”

As soon as new owner has taken transfer, as owner, the latter is entitled to the rent and that the seller by alienating the property, releases himself from the contractual duties created by the lease contract.

The buyer is therefore bound by all the terms of the lease.  If the actual terms of the lease differ from the apparent terms (i.e. where a lease which is in writing has been amended orally, the buyer is bound by the actual terms.  The lessee has no right, on a change in the person of the lessor (where lessor sells premises & purchaser becomes new lessor), to elect whether he wishes to continue with the lease, or not.

CONSTITUTIONAL PROPERTY LAW
Right to property is protected under Sec 25 of Constitution known as the “Property Clause”.
PROPERTY

“Property” in terms of the constitution is given an extensive interpretation to include a diversity of rights.

CC in First National Bank of SA Limited t/a Wesbank v Commissioner for the South African Revenue Services and Another; First National Bank of SA Limited t/a Wesbank v Minister of Finance described “propery” as follows:


“Ownership of a corporeal movable must – as must ownership of land – lie at the heart of our constitutional concept of property, both as regards the nature of the right involved as the object of the right & must therefore, in principle, enjoy the protection of Sec 25”.

DEPRIVATION

“Deprivation” as used in the constitution does not necessarily refer to the “taking away” of property.  Words to describe it are “regulation”, “limitation” and “restriction”.  Any interference with the use & enjoyment of private property involves some deprivation re the person who has a right to or in the property concerned.

Deprivation refers to interference in the wide sense, whereas “expropriaton” refers to interference in the narrow sense (expropriations are therefore a subspecies of deprivations).

Deprivation can be described as a properly authorised & fairly imposed limitation on the use & enjoyment or disposal of property for the sake of protecting & promoting public health & safety, normally w/o compensation – i.e. – land-use planning, developmental & environmental conservation measures.

Following 2 requirements must be met for a deprivation to be valid:

1. Must take place in terms of a law of general application – deprivations of property usually occur as a result of a statutory provision.

2. Must not take place arbitrarily.

a. In First National Bank of SA Limited t/a Wesbank v Commissioner of South African Revenue Services; First National Bank of SA Limited t/a Wesbank v Minister of Finance court concluded that a deprivation of property is “arbitrary” when the “law” that is referred to in Sec 25 does not provide a sufficient reason for the deprivation or limitation or if it is procedurally unfair.

EXPROPRIATION
Expropriation in Sec 25 results in the legitimate imposition of limitations that involve the actual taking away or acquisition, by the State, of private property.  

It is normally said that the state can legitimately expropriate private property for public uses of the property to facilitate the state’s functions & duties in the public interest – i.e. building public facilities like roads & dams.

Expropriation of property only valid if:
1. Takes place in terms of a law of general application (i.e. a statue)

2. For a public purpose, or in the public interest.  

a. Public purpose & public interest refer to a public purpose that is clearly not a purely private interest, but falls somewhere in the range btw mere public benefit (will benefit public in some way) and strict public necessity (absolutely necessary for public safety).

3. Compensation is paid

a. Amt and time and manner of pmt must be determined by the parties affected or should be decided or approved by a court of law.

i. The specific provisions re the pmt of compensation found in Sec 25(3) provides that:

The amt & time & manner of pmt must be just & equitable, reflecting an equitable balance btw the public interest & the interests of those affected, having regard to all relevant circumstances, including the:

(a) current use of the property;

(b) history of the acquisition & use of the property;

(c) market value of the property;

(d) extent of direct state investment & subsidy in the acquisition & beneficial capital improvement of the property; and

(e) purpose of the expropriation.

Court has discretion to determine the amt of compensation payable taking the factors in Sec 25(3) & other relevant circumstances into account in each individual case.

LAND REFORM
REDISTRIBUTION OF LAND

	Constitutional Directive (Order)
	Function
	Initiatives taken by Government to achieve the objectives

	S25(5) = 

State must take reasonable legislative & other measures within its available resources to foster conditions which enable citizens to gain access to land on an equitable basis.
	To establish a more equitable distribution of land

Government to rectify a general state of affairs – 

namely the unequal distribution of land in general – 

by making land / access to land available to people who never had land / who had insufficient land.
	Provision of Land and Assistance Act =

Provides the legal basis for redistribution

Authorises the Integrated Programme of Land Redistribution and Agricultural Development (LRAD) & the Settlement and Land Acquisition Grant (SLAG) programmes whereby advances / subsidies are granted to those who have no land / have limited access to land and wish to gain access to land / additional land.

Development Facilitation Act =

Provides for the speedy provision of housing by providing a set of principles to make planning & development more transparent and accountable.

Central issue is to provide a procedural framework for the development of land in urban & rural contexts so that the speedy provision & development of land for residential and small-scale farming can be promoted.

Also introduces a new form of land title = initial ownership – this form of ownership vests in the holder the right to occupy & use the land as if he were the owner, until the upgrading of initial ownership to full ownership is complete.  This is a method of redistribution because it makes it possible for initial owners to grant mortgages at an earlier stage of the development process of land w/o increasing the risk to financial institutions.  An initial owner thus has the right to acquire full ownership by upgrading the initial ownership.  When the land becomes registrable – the initial ownership becomes full ownership & vests in the holder of the initial ownership.




LAND TENURE REFORM
	Constitutional Directive (Order)
	Function
	Initiatives taken by Government to achieve the objectives

	S25(6) = 

A person or community whose tenure (holding) of land is legally insecure as a result of past racially discriminatory laws / practices is entitled, to the extent provided by an Act of Parliament, either to tenure which is legally secure / to complete redress (restoration). 
	People who have access to land / housing but whose tenure is based on weak / insecure property rights are provided with legal recognition & protection to weak & insecure rights.


	Land Reform (Labour Tenants) Act =
Regulates the position of labour tenants (persons who have the right to reside on a farm & also have the right to use cropping or grazing land on that farm in return for his labour – the substantive part of labour tenants remuneration is the right to occupy and use the land).

Provides for the security of tenure of labour tenants & persons who occupy / use land as a result of their relationship with labour tenants.

Extension of Security of Tenure Act =
Applies to “occupiers” (people who resides on land which belongs to another and who has consent or another right in law to do so, but excludes a person using or intending to use the land mainly for industrial, mining, commercial or commercial farming purposes.

Regulates the conditions & circumstances under which the rights of persons to reside on land may be terminated – an occupiers right of residence may be terminated on any lawful ground as long as the termination is just & equitable having regard to certain factors.

Provides that the rights, duties & legitimate interests of the owners of the land should be recognised.


	S26(3) = 

No one may be evicted from their home / have their home demolished, w/o an order of court made after considering all the relevant circumstances.  No legislation may permit arbitrary evictions.


	Protects certain categories of persons form eviction by ensuring that certain procedures must be followed before they can be evicted.


	Land Reform (Labour Tenants) Act =

Labour tenant may only be evicted in terms of a court order – Court will make such eviction order if it is just and equitable to do so after the labour tenant has refused / failed to provide labour to the owner despite one calendar months written notice / if the labour tenant has committed such a material breach of the relationship btw himself and the owner that it is not practically possible to remedy it.
Extension of Security of Tenure Act =

Farmworkers (person who performs work similar to that of a labour tenant, but is remunerated predominantly in cash) who occupy land with the permission of the landowner are protected against unlawful eviction.

Prevention of Illegal Eviction from and Unlawful Occupation of land Act = 

Differs from Extension of Security of Tenure Act because it protects people who occupy land UNLAWFULLY – w/o the permission of the landowner.

Provides procedures to evict unlawful occupiers (i.e. “squatters”) – principle is that nobody may evict an unlawful occupier of land w/o the authority of a court order.

Certain circumstances must be considered before an unlawful occupier may be evicted including rights & needs of the elderly, children, disabled persons & households headed by women & the availability of alternative accommodation for the relocation of the unlawful occupier.




RESTITUTION OF LAND RIGHTS

	Constitutional Directive (Order)
	Function
	Initiatives taken by Government to achieve the objectives

	S25(7) = 

A person / community dispossessed of property AFTER 19 June 1913 as a result of past racially discriminatory laws / practices is entitled, to the extent provided by an Act of Parliament, either to restitution of that property or to equitable redress (restoration).


	To return specific pieces of land, taken away from specific people during the apartheid era, to those same people.  This is a restricted process because it only applies to SPECIFIC pieces of land and people and to dispossessions that took place AFTER 19 June 1913.

Differs from process of redistribution because land restitution is aimed at rectifying SPECIFIC dispossessions that took place in the past whereas land redistribution is aimed at rectifying the unequal distribution of land in GENERAL.


	Restitution of Land Rights Act = 

Claims can be instituted up to the end of 31 December 1998.

Not entitled to restitution if just & equitable compensation was received at the time of dispossession.

Restitution orders that can be made after a claim has been considered are:

1. restoration of land, a portion of land or any right in land;

2. grant by the State of an appropriate right in alternative state-owned land;

3. payment of compensation by the State;

4. inclusion of the claimant as a beneficiary of a State support programme for housing / the allocation & development of rural land; or

5. grant of alternative relief.

May not always be possible / desirable to return a specific piece of land to the claimant (i.e. maybe there is now a shopping centre on the land or other people occupy it and it is unjust and inequitable to dispossess them).  

It is possible for court to order that additional compensation be paid in a case where inadequate compensation was paid to the claimant at the time of the original dispossession.




ADDITIONAL FORMS OF STATUTORY LAND USE:
Sectional Titles Act =

Provides for the division of buildings & the land on which they stand into sections & common property & for the acquisition of separate ownership of sections together with co-ownership of common property which together make up a unit (the object of the sectional title ownership (real right)).

A unit consists of a section (define part of a building – i.e. a flat / garage / office / shop in a building) together with an undivided share in the common property (land & all permanent structures on the land that do not form part of a section) apportioned according to the participation quota.

Ownership & co-ownership still form the basis of sectional title ownership, which required certain CL principles to be amended!

Act regulates the control over certain rights connected with:

· the separate ownership of sections & joint ownership of the common property; 
· the transfer of units;

· the registration of sectional mortgage bonds over and real rights in units
· the granting and registration of rights in and the disposal of the common property; 
· the creation of a body corporate to manage each sectional title scheme by way of rules.
Share Blocks Control Act =
Regulates the operation of share block schemes & provides for related matters.
A shareholder in a share block company acquires a personal right to use part of a particular building / piece of land according to his shareholding.  The share block company can be the owner / lessee of the relevant building / land.  

Object of the shareholder’s right is that he has a personal right against the company based on his shareholding to which the right to use a specific part of the building / land for specific period is linked.

Principles pertaining to sectional titles & share blocks are applicable to both time-sharing & housing development schemes for retired persons.

Property Time-Sharing Control Act =

Regulates the alienation of property time-sharing interests pursuant to property time-sharing schems & related matters.

A person acquires a right / interest in the exlusive use / occupation of accommodation during determined / determinable periods during every year.

Nature of the right depends on the form of the relevant scheme:

1. A sectional title scheme in terms of the Sectional Titles Act = real right

2. A share block scheme in terms of the Share Blocks Control Act = personal right

3. Membership of or participation in a club which operates a time-sharing scheme = real / personal right

4. Any scheme, measure or undertaking declared by notice in the Gazette to be a time-sharing scheme.

Housing Development Schemes for Retired Persons Act = 

Regulates the alienation of certain interests in housing development schems for retired persons & related matters.

Provides for the acquisition of a right of occupation in relation to immovable proprerty in terms of a housing development scheme which confers such rights in terms of either ownership or a personal right to retired persons.

Types of housing development schemes:

1. A sectional title scheme in terms of the Sectional Titles Act = real right

2. A share block scheme in terms of the Share Blocks Control Act = personal right

3. Membership of / participation in a club which manages a housing development scheme (real / personal right)

4. A registered long terms lease (limited real right)

NB = A HOUSING DEVELOPMENT SHCEME FOR RETIRED PERSONS CANNOT TAKE THE FORM OF A TIME SHARING SCHEME!!!
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