2009 – prescribed cases for law of persons
Case name:
J v Director General, Department of Home Affairs

Facts:
Woman in same-sex life partnership gave birth to twins conceived by artificial fertilisation (other woman’s ovum & donor sperm).

Problem:  
Wanted twins registered as birth mother “mother” and other woman “parent”.  Director Gen. 

refused to register in this manner – woman applied to court for order directing him to do so.

Attacked constitutionality of Sec 5 of Children’s Status Act – children born by artificial fertilisation are legitimate if birth mother married – not if partner in same-sex life partnership.

Outcome:
Durban HC granted order and CC upheld finding of unconstitutionality. Court found section 5 of the children’s status act to be unconstitutional because it did not apply to same sex life partners who had had children as a result of artificial fertilisation of one of their partners. The court ordered the striking out of the word married and the reading in of the phase “or permanent same sex life partner” in several places in that section.  Now children born by artificial fertilisation of woman partner in same-sex life partnership legitimate & registered under surname of either partner / double-barrel surname.

Case name:  Ex parte Boedel Steenkamp
Facts:
Testator left residue of estate to daughter & her children “who are alive at the time of my death”.  At time of death daughter and two of her children D & G were alive – she was expecting another child, P – he was later born alive.

Legal question:
Can P inherit?  Do the words “who are alive at the time of my death” invalidate the presumption that testator wished to benefit children born later?

Judgment:
P could inherit.

Reason for judgment:
The words “are alive” don’t rebut the presumption that the testator intended to include the nasciturus.

Case shows courts unwillingness to act to the prejudice of nasciturus & on other hand shows a testator who doesn’t want a nasciturus to inherit must express that intention clearly.

Case name:  Road Accident Fund v M obo M – also reported as “Road Accident Fund v Mtati”
Facts:

M, father and natural guardian of Z claimed R1.3 m for Road Accident Fund (RAF).

He alleged that:

A collision took place between a motor vehicle driven by another and his wife (a pedestrian) who sustained serious bodily injuries and as such Z was born severely mentally retarded as a result of the injuries her mother sustained.

Claim was instituted in local division of HC.

RAF raised special plea against claim on 2 bases:

1. At time of collision, child was a foetus in uterus and not a “person” entitled to compensation

2. A foetus in uterus is not in law regarded as a person and in the circumstances the insured driver cannot be said to have owed a duty of care to Z.

Court a quo accepted decision of Pinchin case & dismissed special plea.

Case is an appeal against dismissal.

Judgement:

The special plea was correctly dismissed by court a quo & dismissed appeal with costs.

Reason for judgement:

It would be intolerable if our law didn’t grant an action for pre-natal injuries.  The minor’s claim is based on the damage suffered as a living person, not as a foetus.  Fact that the wrongful act that caused the damage happened before the child’s birth is irrelevant.  On the ordinary principles of the law of delict, unlawfulness & damages must not be fused – but that each is a separate element for delictual liability.

Such a child (i.e. an unborn child / pregnant woman) falls within the area of potential danger which the driver is required to foresee and take reasonable care to avoid.

Note:
Pinchin case was decided in Witwatersrand Local Division of then the SC, while this case was decided in SCA.  Therefore, all divisions of HC are bound by this decision.  Now onwards, all future claims for pre-natal injuries will have to be based on the ordinary principles of the law of delict and not on the NF.  NF will still apply to other areas of the law.

Refer = Christian Lawyers’ Association v National Minister of Health
Case name:
Christian Lawyers’ Association v National Minister of Health
Facts:
The plaintiff argued that certain sections of the Choice on Termination of Pregnancy Act 92 of 1996 were unconstitutional because they permitted a woman under the age of 18 years to choose to have her pregnancy terminated without parental consent or control

Legal Q:
Whether or not a minor is in a position to make an informed decision about whether or not to have an abortion which serves her best interests without the assistance and/or guidance of her parents, guardians or counsellor.

Judgement:
A minor could have her pregnancy terminated as long as she was capable of giving her informed consent and indeed did so.

Reasons for Judgement:
The legislature had not left the termination of a minor’s pregnancy totally unregulated.  Its foundation was the concept “informed consent”.

Case name:
Christian Lawyers Association of SA v The Minister of Health

Facts:
Plaintiffs argued that human life starts at conception & that the Choice on Termination of Pregnancy Act contravenes Sec 11 of the Constitution of Republic of South Africa 108 of 1996, which guarantees right to life.

Plaintiff’s sought a declaratory order striking down the Act in its entirety.

Defendants excepted to Plaintiffs particulars of claim on grounds that it didn’t disclose a cause of action because Sec 11 doesn’t confer any right on a foetus & doesn’t prevent term of preg in circumstances & manner foreseen by the Act & that Constitution protected woman’s right to choose to have her preg term in the circumstances and manner contemplated by the Act.

Legal Q:
Does Choice on Term of Preg Act contravene Sec 11 of Constitution?

Judgment:
Choice on Term of Preg Act doesn’t contravene Sec 11 of Const & therefore isn’t unconstitutional.

Reason 4 judgments:
No provision of Const bestows legal personality / protection on the foetus.  Requirement for Nasciturus rule – foetus to be born alive – no provision of Const to protect foetus pending fulfilment of this requirement.

Also, Const doesn’t qualify a woman’s right to make decisions about reproduction & her right to security in and control over her body in order to protect the foetus.

Case name:
Re Beaglehole

Facts:

Testator left small amt of money to a beneficiary.  Executor paid money to master of HC because beneficiary couldn’t be traced.  Executor applied for order authorising master to pay money to him to distribute among testators remaining heirs.  It was alleged that beneficiary hadn’t been heard for over 15 years and presumed dead at time money paid to master & such payment was made in error.

Legal Q:

Can beneficiary be presumed dead merely because not heard of for over 15 yrs?

Judgment:

Beneficiary not assumed dead.

Reason for judgment:

Not hard and fast rule of RD-L that court bound to presume death after lapse of any fixed period of years, even though some CL writers laid down different time periods.

Matter is entirely one for discretion of judge.

Judge should take into consideration age at date of disappearance, position in life, occupation, whether exposed to any special risk / danger, etc. and deal with each case upon its merits.

Even though the question was one of evidence and our law of evidence is, by statute, Law of England, our Evidence Procedure doesn’t cover a case of this kind and therefore not bound to follow English rule (i.e. 7 yrs).

Not sufficient to make order by merely considering the period of time person has been absent.

Case Name:  Ex Parte Pieters

Facts:

Applicant’s father disappeared – applicant’s mother died and left money to his father & it was deposited to him in the Guardians Fund.

Applicant applied for order to presume father’s death and alternatively, an order against master of HC to pay children money, provided they give security for it.

Rule nisi granted – no responses.

At time applicant’s father would have been 73 yrs old.

No other factors indicated he could be dead.

Legal Q:

Can applicant’s father be presumed dead based merely on the passing of time?

Judgment:

No order made to presume father’s death.

But, master authorised to distribute money held in Guardians Fund equally to father’s children without them having to provide security.

Reason for judgment:

Pointed out general rule of our law that mere prolonged absence won’t persuade court to issue presumption of death order.

But, there are 2 exceptions to the rule:

1. when the intervening of time has made it extremely unlikely that person in question is still alive

2. when there’s evidence that person probably died as result of accident / suicide / homicide

Mysteries as to whys and wherefores of father’s disappearance cannot serve basis for excluding all explanations, save that of death. Money = R6, 148.14:  amount each gets so small court doesn’t require security.

F v L:
Woman had sex with two men during period of conception.  She married one of them.  A few years later other man applied for an order declaring him to be child’s father.

Court held:

Woman’s selection is “presumably irrevocable” & that man is absolved from liability once mother has selected another man.  I.E. once mother named (A) the father (B) can rest assured that he can’t later be named child’s father.  BUT – must be borne in mind – child’s best interests have to be paramount.  Wouldn’t be in child’s best interests to exclude possibility of his having claim for maintenance against (B) who might actually be his father just because mother named (A) his father.  It is therefore submitted that child should not be bound by choice mother made in respect of naming a man as his father.

Law gives the mother right to choose or appoint the father.  Here she chose her husband & other possible father can’t interfere with that choice.

Position may be different if it were in interests of child that other man be allowed to consent mother’s choice – but in present case – child’s welfare wasn’t an issue.  Effect of order may not only devastate child – but has serious legal consequences since he would be deprived of existing right of maintenance against his present father AND any paternal grandparent.

Applicant thus had no right to have child declared extra-marital by having himself declared child’s father.

It’s submitted that view that mother has right to choose father should be reconsidered.  Today sophisticated blood & tissue tests can be used with very high degree of accuracy whether man is child’s father.

Cronje & Heaton suggest that it would be more satisfactory for all parties if father’s identity could be established by a more objective test than mother’s choice.  Giving mother right to choose father violates possible father’s rights to equality before the law, equal protection & benefit of the law.  However – best interests of child should always be main concern.

Case Study:
M v R

Applicant (he) & respondent (she) had sex on regular basis.  Respondent said she was virgin when they met – applicant denied this by alleging she had another boyfriend at time – she denied.  After some time, she informed applicant she was pregnant – child (S) was born.  Applicant paid maintenance for 8 yrs.  Respondent informed him that she wanted to claim increased amt of maintenance.  Applicant applied for order compelling respondent & child to submit to blood tests to be certain whether he could / couldn’t be father.  Respondent opposed application.  3 yrs after birth – respondent married R – child accepted & loved mother’s husband as own father.  Respondent & husband planned to tell child following year that applicant was father.  Because of this, court held that If it were done this way & it appeared later through some way that applicant was not father, child would suffer extreme psychological damage which should be avoided at all costs.    Court felt crucial for child’s development & happiness that clarity re applicant’s paternity be reached & granted order & was prepared to order mother & child to submit blood tests. HC as upper guardian of all minors has jurisdiction when appropriate, to consent to blood tests being performed on minor & even to order minor be subjected to blood tests against wishes of parent / guardian, provided such tests are in minor’s interests. (Made ref to Seetal case – below).  Re factors to be taken into account – court cannot take cognisance only of child’s immediate circumstances & ignore everything else as this would ignore other considerations like court should always Endeavour to establish the truth and everyone puts high premium on his right to privacy.  Test must be same as that applied in custody disputes – interest of child are most NB factor to consider & all other considerations must be subordinate & they are not only factors to be taken into account. Court held – dealing with conflicting interests – one hand – pursuit of truth – other hand – right to privacy.  Held that it was within its jurisdiction to compel mother & she should be ordered to do so.  Following factors played NB role in courts decision:

1. In child’s interest to establish if applicant is his father

2. Nowadays, tests are a reliable aid in resolving paternity dispute & results are admissible as evidence in court of law.

3. Ideal of every court to establish truth as far as possible.

Although taking blood samples infringes mother’s right to privacy – court felt that – as child’s guardian – mother should act in child’s interests – even if conflicted with her own interests.

Case Study:
S v L

Appellant (mother of 10 yr old child, L) alleged respondent was father.  Since child’s birth respondent had from time to time paid maintenance.  He alleged that despite these payments – he never admitted paternity, but admitted he had sex with appellant at time child conceived – but contended he was not the only one.  Appellant applied to maintenance court for an increase in maintenance amount.  Application was opposed by respondent, who requested appellant & child submit themselves to blood test to establish if he was father.  Although appellant previously consented to such tests, she now refused.  Respondent applied to HC for order compelling appellant & child to submit themselves to the tests.  Order was granted.  Appellant appealed against this order to the full bench – appeal was allowed. Court doesn’t have power to interfere with decision of child’s parent not to submit child to blood tests, even if court would have come to diff decision.
Legal Q:

Can the court compel a mother and / child to submit to blood tests to establish who the father is in paternity disputes?

Judgment:
Appeal was allowed – order not granted for appellant (mother) & child to submit to the tests.

Reason for judgment:
Papers are totally lacking info re precise nature of proposed tests, whether samples of only blood / also other tissue are required, the quantity of such samples, and the method of obtaining such samples, and pain and other consequences.

Made reference to Seetal v Pravitha & M v R & Nell v Nell case (above).

There’s an absence of any clear & definite authority to follow:

Re mother being compelled:

· Made ref to Children’s Status Act Sec 1 & 2 (above) – legislature wasn’t satisfied that there were legal means available to compel a party to submit to a blood test, but it doesn’t follow there from that the Court doesn’t have power to compel the taking of blood tests.

· Fact that appellant refuses to agree to tests will in those proceedings (maintenance court) necessitate her rebutting the presumption that she is seeking to conceal the truth.  Sec 2 doesn’t create a presumption that man who had placed paternity in issue is not the father of the child.  It would appear to be more in the interests of appellant and child if presumption were avoided by appellant agreeing to take tests.

· On other hand, Sec 1 – respondent will have to avoid presumption that he is father of L – respondent here alleges that Lottering is father – but appellant denies having sex with Lottering.  Sec 1 provides for presumption created to operate “in absence of evidence to the contrary” whilst presumption in Sec 2 operates “until contrary proved”.

After considering authorities above:  Not satisfied to order mother submit herself to blood test as a procedural matter or that Court has power to make such an order.

Re child being compelled against mother’s wishes:

· Referred to Seetal case – court exercises power of upper guardian by supplying its own consent & may as upper guardian overrule guardian’s objection – but should act purely in interests of child!

· Criminal Procedure Act – court has no statutory power / authority to order blood tests of adults / minors.  Legislator in Children’s Status Act followed recommendation of Law Commission – that legislation should indirectly (NOT DIRECTLY) seek to compel parties to submit to blood tests.  Word here “compel” not appropriate – presumption that person is concealing the truth can have persuasive but not compulsive effect.

· Holland court power exercised solely for purpose of appointment of guardians.

· SA courts – acted as upper guardian of minors in disputed issues re custody & not interference with day to day parental power & control.  Courts also assumed power as upper guardian to act in interests of minor who has no guardian (Coetzee v Meintjies).  Court doesn’t have power to interfere with custodian parent’s decision (Nugent v Nugent) – such a decision in present case is an incident of custodian parent’s day to day control.

Court does not, in present case, as upper guardian of minors, have power to interfere with decision of appellant as guardian that child should not undergo blood tests.  She gave her reasons for this decision & even if the court might have come to different decision, Court does not have power to interfere.

Re interests of child > would be more in interests of appellant and child if presumption created in Sec 2 was avoided by appellant agreeing to take tests.  However, even if Court could overrule appellant’s decision on basis of child’s interests – not satisfied that such order would be in child’s overall interests.  (Child knows she’s illegitimate – at all times recognised respondent as her father – has close connection with respondent & his son (from present marriage) & other family of his – appellant feels it will create feeling of insecurity if she subjected to tests – curator ad litem also objected to granting of order sort by respondent.

Not proved by respondent on balance of probabilities that interests of child require Court, as upper guardian of minors, to order appellant / child to submit to tests sort by respondent, even if Court had power to make order.

Appeal succeeds.

Case study:

Fraser v Children’s Court

Facts:

Second respondent fell pregnant during time she & applicant lived together.  She then decided to put unborn child up for adoption.  Applicant disagreed with decision & launched series of unsuccessful applications to stop proposed adoption and to have child handed to him.  In adoption proceedings before children’s court – applicant again contested the proposed adoption & submitted that matter should be referred to CC.  He also filed a counter-application for adoption & sought to have his claim decided by oral evidence.  Application rejected by children’s court without evidence being heard.  Applicant then applied for review of children’s court decision by TPD.  On review – adoption order was set aside & matter was referred to CC.  CC held sec 18(4) (d) of Child Care Act unconstitutional

Judgment:

Declared S 18(4) (d) of Child Care Act inconsistent with Const (1993) & invalid because it dispenses with the father’s consent for adoption of an “illegitimate” child in all circumstances.

In terms of S 98(5) of Const – Parliament required to correct defect within 2 yrs.

Provision shall remain in force pending its correction / expiry of 2 yrs.

Reason for judgment:

S 18(4) (d) reads:

“A children’s court to which application for an order of adoption is made shall not grant the application unless it is satisfied… (d) that consent to the adoption has been given by both parents of the child, of, if the child is illegitimate, by mother of the child, whether or not such m mother is a minor / married woman and whether / not she is assisted by her parent, guardian / husband, as the case may be”.

Attacked all words after the word “child” where it appears for the first time because it violates the right to equality in S 8(1) & right to every person not to be unfairly discriminated against in terms of S (8) (2) of Const.

Discriminates btw rights of a father in certain unions & those in other unions.  Unions solemnised in terms of tenents of religion (i.e. Islamic faith) not recognised because it is “potentially polygamous” & said to be against pub policy.  Thus, father of child born to such a religious union would not have same rights as mother in adoptions proceedings – child would not have status of “legitimacy” & consent of father would not be necessary.

S 27 of Act provides that a “customary union” as defined in S 35 of Black Administration Act is deemed to be a marriage btw parties for purposes of S4 – consent of both father & mother would be necessary.  Thus – fathers of children born from customary unions have greater rights than fathers of children born from marriages contracted according to rites of religions – clear breach of equality right in S 8.  There is no justification for this discrimination in terms of S 33.  And, customary unions do not preclude polygamy.  Seems no reason why exactly same recognition should not be afforded to marriages in accordance with the rights of systems whchi potentially allow polygamy.  This invasion of S 8 is not reasonable & not “justifiable in an open & democratic society based on freedom & equality”.

Strong argument = discriminates unfairly against fathers of certain children on basis of their gender (extra-marital child - mother’s consent always required & fathers never) / marital status (consent of father necessary in every case where his is / has been married to mother & never in case of fathers who have not been married) – both prohibited by equality clause in Const.

Terms of S 98(5) – if Court finds any law / any provision inconsistent with Constitution – “it shall declare such law / provision invalid to extent of its inconsistency”.  But gives Court “in the interests of justice & good government” to require Parliament, within the period specified by the Court, to correct defect “which shall then remain in force pending corrections / expiry of period specified”.

Proper case to exercise above jurisdiction.  Applicant is not only person affected – many others & in interests of justice & good government that there should be proper legislation to regulate rights of parents in relation to adoption of any children born out of a relationship btw them which has not been formalized by marriage.  Regard being had to complexity & variety of statutory & policy alternatives that may have to be considered by Parliament – such a reasonable period should be 2 yrs.

Summary:  CC declared Sec 18(4) (d) of Child Care Act unconstitutional of grounds that it discriminates unfairly against fathers in some matrimonial unions & infringed the right to equality.

Since the above decision – S 10 of Child Care Amendment Act has repealed S 27 (mentioned above) of Child Care Act.  S 1(d) of Amendment Act further inserted a new definition of “marriage” into Child Care Act.  It includes customary marriages & marriages “concluded in accordance with a system of religious law subject to specified procedures.  For purposes of Child Care Act – children born from such marriages are no longer extra-marital.

Note!!  Decision was based on interim Const (1993)!

Although court left matter of how defect in legislation should be corrected to Parliament – court indicated that regard should be had to foreign approached to the issue and “to any special circumstances appropriate to our own history and conditions impacting on problem”?  Emphasised that Parliament should “be acutely sensitive to deep disadvantage experienced by single mothers in our society” & that new legislation “should not worsen that disadvantage”.

CC decision in this case didn’t terminate litigation re this adoption.  Matter again came before SCA – rejected father’s application for adoption order (Naude v Fraser).  Father then applied to CC for leave to appeal against SCA’s decision.  CC rejected application – father’s application should be rejected even if it could be shown that he had reasonable prospects of success on appeal because chid’s best interests were paramount & continued uncertainty as to his status & placing would not be in his best interests.

Parliament corrected the defect by enacting the Adoption Matters Amendment Act which amended S 18(4) (d) of Child Care Act t require the consent of both parents if paternity has been acknowledged & father’s identity & whereabouts are known – if only one parent has consented to the child’s adoption – a notice must be served on other parent informing it that consent has been given & giving parent opportunity to:

1. also give / withhold consent;

2. advance reasons why his / her consent should not be done away with;

3. in the case of the father of an extra-martial child – apply for adoption

This notice need not be served if other parent’s whereabouts are unknown, & need only be served on father of child born out of wedlock if:

1. he has acknowledged paternity in writing & has entered his particulars in child’s birth registration & has ensure that those particulars are correct at all times; or

2. child’s mother – at time of consenting to chid’s adoption – confirms in writing that child’s father has acknowledged paternity & furnishes particulars re his identity & whereabouts; or

Case study:
Motan v Joosub

Facts:

Appellant married respondent’s son by Muslim rites.  She & respondent’s son had 4 children who were minors at time action came before court.  As union btw appellant & respondent’s son didn’t constitute a valid marriage – children were extra-marital.  Appellant claimed maintenance from respondent for children.  She averred that respondent (paternal grandfather of children) was liable to support his son’s extra-marital children.  Respondent denied any liability.  Appellant excepted to this plea – exception was dismissed & it was held that paternal grandfather of extra-martial children was under no duty to support them.  Appellant appealed against this decision.

Judgment:

Appeal dismissed.

Reason for judgment:

RL considered by Glűck in Commentary on Digest proved that it was never part of civil law that paternal grandfather was obliged to support illegitimate children of his son – almost all modern commentators agree.

RL compelled mother of illegitimate child & also mother’s father to provide for it.  Only obligation of maintenance is btw illegitimate children on one part & mother & mother’s ascendants on other part.  No text in Corpus Juris which lays any obligation on parental grandfather to support illegitimate children of his son.

Per Glűck – Canon law placed on obligation for maintenances on grandparents.  Only mentions parents of illegitimate child.  It placed all illegitimate children on same footing as natural extra-marital children & Civil law was accepted in Holland & many parts of Europe.  RD-L didn’t place any liability on paternal grandfather to maintain illegitimate children of his son.

Addressed argument that we ought not to draw a distinction btw maternal & paternal grandfather:  Father of mother of illegitimate child knows full well that it is his daughter’s child & if called upon to pay for support – proof is at hand.  If paternal grandfather is called upon to pay – hey may be certain where woman is the concubine of his son and they live together as man & wife – but in no other case can he be certain.  He must either accept the word of the mother / truest the worldly wisdom of his son.  He is called upon to prove a negative where he has no real means of repelling the claim.  To hold that paternal grandfather is liable to maintain every illegitimate child of his son would be to cast upon him a burden which it may be difficult for him to remove by proof.

No such liability lies upon the paternal grandfather.

Note:  After his analysis on RD-L, Van den Heever concludes that there is indeed CL authority for holding paternal grandparents of extra-marital child liable for child’s support.  He submits that the decision in Motan’s case “is so patently wrong that it should be reconsidered”.

If issue of duty of support by paternal grandparents of extra-martial child comes before the court in future – court would have to reject rule in Motan case – it is unconstitutional.

S 9 of Const (1996) guarantees right to equality before the law & equal protection & benefit of the law & prohibits unfair discrimination on ground of birth.  Denying extra-martial children right to claim maintenance from paternal grandparents violates both const rights & infringes children’s rights clause which prescribes that chi’s best interests must be paramount concern in all matters re child (s 28(2)).  Clearly not in best interest of child to deny him / her right to maintenance agianst his / her paternal grandparents because he / she is extra-marital.  Limitation clause (s36) will not save rule in Motan case – not reasonable & justifiable in open & democratic society.

Case study:
Edelstein v Edelstein

Facts:

Appellant’s parents were divorced when she was 6 & custody was awarded to her mother.  At age of 20 – married with consent of both her parents.  Before their marriage – parties entered into antenuptial contract in which community of property, profit & loss and the marital power was excluded.  Bridegroom promised certain gifts to bride & some were fulfilled.  Appellant was assisted in execution of contract by mother – but not her father.  All persons concerned were under impression that since custody had been awarded to mother – only her assistance was required to enable appellant to enter into valid antenuptial contract.

Appellants husband died & left a will in which appellant was one of beneficiaries.  Executors of his estate framed the liquidation & distribution account on basis that marriage had been out of community of property & appellant in good faith believed that she had been so married – accepted benefits under will.  On being advised that antenuptial contract was invalid – she applied to court for order declaring that she had been married in community of property & directing executors to amend liquidation & distribution account by awarding her one half of net value of joint estate.

Only opposing party was Commissioner of Inland Revenue – sole interest in proceedings was that amount of death duties payable would be less if request was granted.

Application failed in court a quo – but appeal against decision was successful.

Judgment:

Appeal allowed.

Reason for judgment:

Very NB:  The antenuptual contract of an unassisted minor is void and cannot be ratifed by minor or his / her guardian after marriage entered into as this would amount ot an impermissible change of the matrimonial property system which operates in the marriage.  It is the once exception to the rule that the minor, upon becoming a major (or within a reasonable period thereafter), or his / her guardian, can ratify a contract which the minor entered into w/o the necessary assistance, with the result that the contract then becomes fully enforceable.

This is still the position if the minor marries with consent but colncludes an antinuptual contract w/o consent.  If marriage itself is entered into w/o consent – Matrimonial Property Act 88 of 1984 regulates the patrimonial consequences.

NOTE:  Court held that spouses’ matrimonial property regime may not be altered.  S 21 (1) of Matrimonial Property Act 88 of 1984 changed the CL position.  With regard to the statement that a wife upon marriage passes “out of the guardianship of her father into that of her husband” – marital power has been abolished (s11 Matrimonial Property Act).

Father is no longer only natural guardian of a legitimate child.

Case study:

Louw v MJ & H Trust

Facts:
When appellant was 20 he bough a motor cycle from respondent.  Appellant reclaimed money which he paid 
to respondent on ground that payment was made in pursuance of a contract of sale which could not be enforced against him because he was a minor at time contract concluded.

Respondent disputed liability for repayment on ground that appellant had induces the respondent to enter agreement by misrepresenting that, although he was only 20, he was an orphan and self-supporting and that he was therefore tacitly emancipated.

Respondent filed a counterclaim for payment of 2 instalments which were in arrears. & value of some parts stolen off motor cycle.  Alleged theft of parts was due to appellant’s failure to observe the obligation imposed by the contract to keep the motor cycle in good order, repair & condition / alternatively that theft was due to appellant’s negligence.

Court a quo found appellant had misrepresented himself to be emancipated & that he was therefore bound by the contract.  Further held that theft of motor cycle parts was due to appellants’ lack of care & that he was liable for value of parts.  In addition appellant was ordered to pay respondent the 2 arrear instalments.

On appeal it was argued on behalf of appellant that – in light of his knowledge – appellant was a minor, and respondent should not have accepted the appellant’s representation that he was emancipated w/o an extensive enquiry as to the truth.  Alternatively, it was argued that a minor’s contract cannot be enforced against him even if it was induced by misrepresentation & that the minor was entitled to restitutio in integrum.

Appeal court dismissed argument re verification by the respondent on info given to him by minor.  Held that minor was not liable on contract, but dismissed claim for restitutio in integrum.  Further dismissed counterclaim for payment of 2 instalments which were in arrears as well as payment of value of stolen parts.

Judgment:
Appeal allowed (i.e. appellant didn’t have to pay for 2 instalments & stolen parts).

Reason 4 judgment:
There was nothing to engender any doubt in the mind of the respondent’s manager that the appellant was in fact emancipated.

Made ref to following cases:

J.C. Vogel & Co. v Greentley:

There can be no doubt that under RD-L the minor misrepresents himself to be of age and by virtue of the representation enters into a contract, he is generally bound by that representation – otherwise – this would give scope for fraud of a very serious description.  Court enforced a contract against a minor who had fraudulently represented himself to be a major.  No authorities were quoted in support of the conclusion reached.

Vogel case was followed in Pleats case – a minor’s contract was enforced because of his fraudulent representation that he was of age.  Certain authorities were relied upon = passage of doubtful validity from Voet.

Cohen v Sytner

When a minor incurs a debt by representing that he is of full age he is bound.  No authority seems to have been quoted in support of this.

Auret v Hind

In obiter – Court seems to have assumed that minor is bound by a contract entered into by him whre he deceives the other party into believing that he was a major.  Reliance was placed in English authority.

There is no other authority, apart from above, which says a minor’s contract is valid in circumstances under discussion.

Above cases are incorrect – true view is that minor’s contract is void even if he misrepresented his contractual capacity either by holding himesefl out as being of age / pretending he had become emancipated.  Respondent was not entitled to claim enforcement of the contract as it did in its counterclaim & the magistrate should not have entered into judgment in favour of respondent re the 2 unpaid instalments.

If one were to consider his contract valid if induced by his fraud – it places it in power of minor to bind himself effectively by his contract.  To permit this will frustrate the motivation of the rule rendering a minor’s contract invalid and is inconsistent with rationale expounded in Edelstein’s case (supra).

Appellant’s claim should have failed because in consequence of his fraud, he is not entitled to resitutio.  Large no of authorities enunciate principle that in circumstances such as those found by magistrate – minor is not entitled to claim resitutory relief.  This is also the effect in Fouche case judgment – to which this court agreed to.

The fact the minor could not rely on restitutio in integrum doesn’t mean that contract is valid and enforceable.  The misrepresentation therefore doesn’t make the contract valid & enforceable.  A contract concluded by a minor w/o assistance is unenforceable.

Court decided that minor could not recover by means of restitutio in integrum the purchase price he had already paid.

NOTE:
Critism on above judgement:

It was correct to hold that denying restitutio to an unassisted minor doesn’t mean that minor’s 

contract is enforceable & that minor is contractually bound.
BUT = court should have permitted minor to recover with a conditio that part of the purchase price he had already paid.  Since he was not bound by the contract, he should have been allowed to recover the money he had paid!!!
Result of decision is that minor was held bound because he wasn’t allowed to recover pmts he had already made & not bound because he was not complelled to pay balance of purahc price.

This is unacceptable – either minor is liable on contract (he cannot recoever what he has performed & is bound to carry out his remaining obligations) or he is not liable (minor may recoever what he has pefromed & is not bound to render further performance.

Minors claim for recovery of pmts already made should have been upheld & major’s counterclaim should have been dismissed – this would not have left major w/o remedy – he could still have sued in delict / based his claim on undue enrichment.

Two principles of law came into conflict in this case:

1. Minor should be protected against his immaturity of judgment

2. Innocent party should not be allowed to suffer because of a fraudulent misrepresentation by another.

THEREFORE…

Contractual liability as basis of minor’s liability if UNACCEPTABLE!

It is incorrect to hold a fraudulent minor liable on ground of the contract.  Such liability would mean that a minor who enters into a contract, w/o assistance of guardian, is permitted to supplement his limited capacity to act by misrepresentation.

This would be unacceptable – minor’s capacity to act is limited to protect him against his own lack of judgement – this limitation is laid down by the law in the minor’s best interests!!

Case study:

Wood v Davies

Facts:

While plaintiff was a major he inherited money – the will provided that the money would remain in trust and that the plaintiff would only be entited to interest on the capital.  During plaintiff’s minority – his father (plaintiff’s natural guardian) purchased a house on plaintiff’s behalf.  There was no money at hand to pay purchase price & parties agreed that purchase price would be payable in instalments.  Until the plaintiff’s majority, the instalments were paid out of the interest in on the money inherited.  During his minority – plaintiff lived on property with his parents.  When reached majority – considerable protino of purchase price still unpaid.  Instalments would absorb most of interest payable to him – he claimed cancellation of contract & repayment of amts he had paid in terms of contract.  He alleged that he contract was prejudicial to him.

Judgment:

Plaintiff’s claim was granted.  Defendant however is to receive credit from the plaintiff for the use and occupation of the property.

Reason for judgment:

Father – in his capacity as natural guardian:

1. could not validly contract on behalf of minor to buy property beyond funds actually in hand

2. had not authority to make a contract which was to endure beyond majority & was to impose on the minor – on becoming a major – heavy and substantial liabilities.

Father thus exceeded his authority as natural guardian in entering into the contract.

Referred to Van der Byl and Co v Solomon:  minors will be relieved by means of restitutio against contracts made to their prejudice either by themselves together with their guardians / by their guardians alone.

Analysed evidence re value of property and concluded that purchase price was somewhat more than the actual value of the property – minor was therefore prejudiced – that was a serious and substantial prejudice to him.  Result of purchase is that he is now saddled with a property which he can’t sell and has depreciated in value.

Another ground of serious prejudice – contract contemplated and imposed liabilities on him after he attained majority and so hampered him in the free administration of his income after attainment of his majority.

NOTE:
When Judge found father exceeded his authority as natural guardian in entering into the contract  - he should have set aside the contract for the reason that the father did not act within the limits of his authority & allowed minor to reclaim his payments with a condictio.

There was a more onerous burden of proof if he applied for restitutio that if he merely recovered his performance with condictio.

In Du Toit v Lotriet – court also unnecessarily ordered restitutio – minor’s guardian entered into a lease which would never have commenced after minor reached majority.  Court held that contract was invalid since a contract which binds minor only after majority falls outside scope of guardian’s authority.  Court ordered restitutio but was unnecessary as contract could simply have been set aside on ground of guardian’s lack of authority.

A change of circumstances which occurs after the contract has been entered into does not entitle minor to resitutio = Skead v Colonial Banking & Trust Co Ltd = authorities are clear that accident is not a ground for restitution – unadvised heedlessness (w/o paying careful attention) favours restitution.

Case study:

Dickens v Daley

Facts:

Respondent (minor) entered into contract of lease with appellant.  Respondent drew a cheque in favour of appellant in pursuance of the contract, but cheque was dishonoured on presentation as payment had been stopped by respondent.  Appellant sued respondent for payment in MC.  In a special plea the respondent admitted to drawing the cheque but averred that he was a minor and, as such, had no locus standi in iudictio (capacity to litigate) or capacity to enter into a contract and that the appellant’s claim was unenforceable.  The appellant contended that responded was emancipated and was liable on the cheque.  He riled on the fact that respondent had been living with his mother and stepfather for past 12 yrs, he had contributed to his board and lodging, he had been working as a clerk for 4 yrs, his father had not exercise any control over him (except for daring up an affidavit which minor required to get a passport) and he had administered his own bank account.  Magistrate ordered absolution from the instance.  Appellant appealed.

Judgment:

Magistrate erred in granting absolution form the instance.  Appeal was allowed.

Reason for judgment:

It depended on the facts and circumstances of the case whether the minor was emancipated re all contracts, or only to conclude contracts dealing with his occupation or business.  If minor’s parent / guardian has given him / her “complete freedom of action re his mode of living and earning his livelihood” – he is emancipated for all intents and purposes.
Case study:

Watson v Koen

Facts:

Respondent sued appellant in MC in terms of an agreement of sale btw them re course material.  Appellant averred that he could not validly enter into an agreement because he was a minor.  Respondent maintained that appellant was emancipated.  Magistrate found in favour of respondent.  Minor appealed against MC decision.

Judgment:

Appeal was successful

Reason for judgment:

Extent of emancipation is a question of fact depending on circumstances of each case.  Factors which may be taken into account are the fact that the minor lives on his own, his age, relationship btw minor and his parent / guardian, etc.  The court accepted that a general emancipation can exist with ref to all contracts (not only contracts connected to the minor’s occupation / business), but that is should en be clearly proved.  What has to be proved on a balance of probabilities is a clear, certain and firmly established situation – from which it appears absolutely clearly that there was indeed a tacit granting of complete discharge from parental authority.

· Juristic persons are – close corporations , banks , political parties , companies

· Trusts and partnerships are not juristic persons

· There must be completed separation between body of the mother and the fetus ,however for birth to be fully completed It is not required for the umbilical cord to be severed from mother.

· Child must after birth even for a short while after separation. A stillborn fetus does not attain a legal personality.

· After the 20th week gestation period of pregnancy may be terminated if a medial practitioner aftr consultation with another medical practitioner or a registered midwife who has undergone the prescribed training is of the opinion that the continued pregnancy will result in severe malformation of the fetus.

· Road accident fund v mtati – it was held that a claim for pre natal injuries has to be decided on the ordinary principles of delict and not the nasciturus fiction.

· A common law presumption of death may be granted by the courts  - any interested party ma approach the relevant division of the high court for a presumption of death
· Every human being must have  domicile at all times , in other words no one can be without domicile . minors and people who do not have the mental capacity to make a rational choice cannot acquire a domicile of choice and the law thus assigns a domicile by operation of law to them for as long as minority of mental incapacity lasts. Minors domiciled at the place with which they are mostly connected.

· In Christian lawyers association of south Africa v the minister of health the CC was asked to decide whether the choice on termination of pregnancy act is in conflict with section 1 of the constitution of the republic of SA

· Any interested party can approach a court for a presumption of death – eg – creditor ,heir, civil union partner, surviving spouse

· WHICH DIVISION OF COURT MUST BE APPROACHED FOR A PRESUMPTIN OF DEATH – the court in whose jurisdiction the missing person was domiciled.

· LIST 2 REQUIREMENTS FOR THE ACQUISITION OF DOMICLE OF CHOICE -  in terms of section 1(2) of the domicile act 3 of 1992 the person who wants to acquire such domicile must actually settle at the particular place where he or she wants to acquire a domicile of choice – factum requirement. The persom must have the intention of settling at the palce for an indefinite period – animus requirement

· BRIEFLY EXPLAIN – MAXIM PATER EST QUEM NUPTIAE DEMONSTRANT – when a woman who is legally married or is a party to a vlid heterosexual civil union at the time of child;s conception or birth or at any intervening time gives birth to a child, it is presumed that the womans husband or male civil union partner is the father of the child.

· BRIEFLY EXPLAIN WHAT THE CONCEPT OF “LEGITIMATE CHILD” MENAS – the childrens act 38 of 2005 refers to children with reference to the marital status of their parents. Instead of “legitimate children” it is therefore more correct to now refer to “children born of married parents. As a result the answer to this questions becomes absolete.

· Unilateral contract – is a contract in terms of whih only one of the parties undertakes to render some performance.

· Example of a unilateral contract is a contract of donation

· Multilateral contract – is a contract in terms of which more than one party undertakes to render some performance – eg contract of loan

· If a minor has concluded a contract without the assistance of his or her guardian he or she may recover money with the CONDICTIO

· If a minor has concluded a contract without the assistance of his or her guardian he or she may recover PROPERTY other than money with the REI VINDICATIO
· Guardians may enter into contract on behalf of minors , mionr may conclude the contract him or herself with consent of guardian and guardian must ratify the contract afdter it has been concluded.

· LANGE V LANGE -  person is mentally ill for purposes of private law in either person cannot understand the nature and consequences of the transaction he or she is entering into and he or she does in fact understand the nature and consequences of the transaction but is motivated or influenced by delusions by a mental illness

· Emancipation does not terminate minority for all purposes.

· In terms of the childrens act 38 of 2005 the age of majority is 18

· The moment when the extent of the minors enrichment should be calculated is the moment the action is instituted

· Benefit theory entails that once a contract taken in it entirety is to the minors benefit the minor is bound by it. The benefit theory was introduces into to our law in the case – NEL V DIVINE, HALL & CO – benefit theory no longer forms part of our law – it was authoratively rejected by the applelate division in EDELSTEIN V EDELSTEIN – court held that the contract of a minor who acted without assistance can never be valid

· UNDUE ENRICHMENT – undue /unjustified enrichment takes place if a person gains patrimonial benefit at the cost of another without there being a recognized legal ground justifying the transfer of the benefit
· RESTITUTIO INTEGRUM- 2 requirements – minor should have concluded the contract with the guaridnas assistance or the guardians should have concluded the contract on behalf of the minor and the contract should have been prejudicial to the minor at the moment it was made

· WAYS TO LEGITIMATION OF EXTRA MARITAL CHILDREN – A SUBSEQUENT MARRIAGE OF PARENTS OR CIVIL UNIONor by adoption
· PARENTAL RESPONSIBILITIES OF UNMARRIED FATHERS – in terms of section 2(1) of the childrens act 38 of 2005 an unmarried father automatically has parental responsibilities and rights in respect of his child if – he lvies with the childs mother in a permanent life partnershio when child is born, regardless of whether he has lived with the childs mother he consents or successfully applies to be identified as the childs father or pays damages in terms of customary law, he contributes or attempts in good faith to contribute to the childs upbringing and maintenance for a reasonable period. This section applies regardless of whether the child was born before of after the commencement of the act.

· Nasciturus fiction – if a situation arises where it would have been to the advantage of the nasciturus if he or she has already been born , the law protects his or her potential interests, this is doen by implementation of the fiction that the nasciturus is regarded as having been born at the time of his or conception whenever his or her interests are atstake. It if appears in a specific case that has the nasicuturs already been born ,he or she would have had certain claims or rights, the legal position is held in abeyance until the nasciturus does in fact becomes a person , or until it becomes certain that no person has developed from the nasciturus.

· Requirements for nasciturus are – must have been conceived at the time the benefit would have accrued to him or her and the child must later be born alive. The nasciturus must benefit from the operation of the fiction.

· Emancipation refers to the freedom to contract independently granted to the minor by his of her guardian
· Person is regarded as insane for the prupsoes of the mental health act if the person is mentally ill to suc an extent that it is necessary that he or she be detained , supervised, controlled or treated. In Lange V lange insane for – person cannot understand what he or she is doing or what the legal consequence of his or her actions are if the person does in fact realize what the legal consequences of his or her actinos are but is motivated by delusions which are a result of his or her mental health

· Intoxication affect a persons capacity to act – if a person has been influenced to the extent that the person does not know what he or she is doing or what the consequences of his or her juristic scts are then those acts are void (not voidable). As regards the degree of intoxication it is not sufficient that the person is influenced in such a way that it is merely easier to persuade that person to conclude the contract or that the person is more willing to conclude the contract the person must be influenced to such an extent that he or she does not have the faintest notion of concluding the contract or of the tmers of the contract.

· Negotiorum gestio – refers to the liability incurred by a minors parent of guardian against a third party if the minor has incurred expenses for necessaries (eg food) in parents absence. It is also defined as managing someone elses affairs to his or her asvantage without his or her knowledge

· Explain the operation and effect of the nasciturus fiction [3]

The working and effect of the nasciturus fiction are: The foetus is regarded as having been born at the time of conception whenever it is to his/her advantage. If it appears in a case that had the nasciturus already been born he or she would have had certain claims or rights, the legal position is kept in abeyance until the unborn child does in fact become a person.

List the requirements for the application of the nasciturus fiction [2]

The two requirements for the application of the nasciturus fiction are that the child must have been conceived and must be born alive.

Mr. X disappeared seven years ago after going fishing on the rocks on a stormy day.

1) Mrs. X applies to the high court to have a presumption of death expressed. She wishes to marry Mr. Z after the presumption has been expressed. Advise her as to whether such a marriage will be valid. Explain your answer with reference to authority. [4]

2) An inquest is held by a magistrate and a finding is made in terms of section 18 of the Inquests Act 58 of 1959. This finding is confirmed by the high court. Mrs. X now wishes to get married. Advise her as to whether such a marriage will be valid. [2]

3) Suppose that no inquest was held, and Mrs. X’s application to the high court to have a presumption of death expressed concerning her husband was unsuccessful. Can Mr. X’s estate still be divided among his heirs? Discuss with reference to authority. [4]
1) Section 1 of the Dissolution of Marriages on Presumption of Death Act 23 of 1979 provides that the court which expresses a presumption of death may, at the request of the remaining spouse, make an order dissolving the marriage as from a date determined by the court. Such an order can be made at the same time that the presumption is made or at any time thereafter, in other words by means of a separate application. If such an order is made, the marriage is deemed to be dissolved by death for all purposes – the legal consequences are therefore the same as in a case where the marriage has actually dissolved by death. Such an application can only be made by the remaining spouse and that according to the wording of the Act, the court is not bound to grant the application but has a discretion to refuse it. Only Mrs. X may therefore bring an application to the court to have her marriage to Mr. X dissolved.

2) Section 2 of Act 23 of 1979 provided that a presumption of death that is expressed in terms of section 18 of Act 58 of 1959, automatically dissolves the existing marriage of the person concerned. No special application for the dissolution of the marriage needs to be made. The marriage is then deemed to have been dissolved by a date determined by the court. Mrs. X therefore need not bring a separate application to the court to have her marriage to Mr. X dissolved.

3) If the court refuses to express a presumption of death, it may none the less order that the missing persons property be divided amongst his/her heirs, but that the heirs must provide sufficient security for the return of the property should the missing person reappear. This guarantee is called a cautio de restituendo. In Re Kannemeyer (1899) 16 SC 407, K had been missing for 28 years. Because there was insufficient evidence of death the court merely ordered a division of his estate subject to the cautio. Mr. X’s estate may therefore be divided among his heirs provided they give sufficient security.

Mrs. X, a pregnant woman, was seriously injured in a car accident. The accident was caused by the negligence of the driver of the other vehicle. Mrs. X’s child, A, was later born with cerebral palsy.

1) Does A have a claim against the insurer of the other party’s car for the infringement of his rights to physical integrity? Answer only YES or NO [1]

2) Substantiate briefly with reference to authority [1]
A child does have an action against a third party as a result of the culpable and unlawful violation of the formers right to physical integrity, even though injuries were sustained before the child’s birth as was decided in Pinchin v Santam Insurance Co Ltd 1963 (2) SA 254 (W).

“Whether a presumption of death will be expressed in a specific case or not depends wholly on the particular circumstances of the case.”

List the factors which may play a role in this regard [2]

Refer to authority for your answer [1]
In Re Beaglehole 1908 TS 49, Innes, CJ stated that the following factors should be taken into account in the case of an application for a presumption of death order: “The age of the absent person at the date of his disappearance, his position in life, his occupation, whether he was exposed to any danger or special risk and so on.”

Mrs. X’s husband has been missing for 10 years, since his yacht disappeared without a trace off the Western Cape Coast. Mrs. X applies to the high court to have a presumption of death expressed. Her application is successful. In the meantime Mrs. X has met Mr. Z whom she wishes to marry.

a) Briefly discuss the procedure she should follow before she may marry Mr. Z. Refer to authority for your answer [2]

b) What are the legal consequences of such an order (an order dissolving the marriage)? [1]

c) Suppose that the high court refused to express the presumption of death in the abovementioned example. Can Mr. X’s estate still be divided among his heirs? Substantiate your answer with reference to authority. [2]

d) Suppose that in the abovementioned example, a presumption of death was expressed in terms of section 18 of the inquest act 58 of 1959. What effect does such an order have on the marriage of Mr and Mrs X? Refer to authority for your answer. [2]
a) Section 1 of the Dissolution of Marriages on the Presumption of Death Act 23 of 1979 regulates the procedure that has to be followed in applications of this nature. The section provides that the remaining spouse has to apply to the court which expressed the presumption of death. That court may make an order dissolving the marriage as from a date determined by the court. Such an order can be made at the same time as the presumption is made or at any time thereafter, in other words, by means of a separate application.

b) If an order is made dissolving the marriage, the marriage is deemed to have been dissolved by death for all purposes. The legal consequences are therefore the same as in a case where the marriage has actually been dissolved by death.

c) If the court should refuse to express a presumption of death it may none the less order that the missing persons property be divided amongst his heirs as was decided in re Kannemeyer (1899) 16 SC 407. The only condition is that the heirs must provide sufficient security for return of the property if the missing person appears again. This guarantee is called cautio de restituendo.

d) Section 2 of Act 23 of 1979 provides that a presumption of death that is expressed in terms of section 18 of Act 58 of 1959, automatically dissolves the existing marriage of the person concerned.

Critically discuss the possibility of the Nasciturus’ Right to the protection of its physical integrity, with reference to Pinchin v Santam Insurance Co Ltd 1963 (2) SA 254 (W).

Definition: The nasciturus fiction is used I situations where it would have been to the advantage of the foetus had he already been born. The nasciturus is regarded as being born at the time of conception whenever its interests are at stake. The rights and claims of the nasciturus are kept in abeyance until he does in fact become a person or until it becomes certain that no living person has developed from the nasciturus. There are two requirements for the fiction. The foetus must have been conceived and the child must be born alive. If the child is not born alive he is regarded as far as his interests are concerned as not being conceived.

Facts: The facts of the Pinchin case are briefly as follows: a pregnant woman was negligently injured in a motorcar accident and her child was later born with cerebral palsy. The childs father sued the insurer of the other party’s car for damages.

Judgement: Judge Hiemstra found that a foetus, injured before birth, can claim damages from the wrongful party. The judgement in effect extended the nasciturus fiction to the area of personality interests (a sub section of delictual law)

Points raised in the judgement: The nasciturus fiction was well known in Roman law but the digest texts which discuss the fiction did not limit the foetus’s rights which can be protected to a specific area. The common law writers like Voet, De Groot, Van Der Keesel and Schorer also did not limit the fiction to a specific area. After a thorough analysis of anglo-american law and the European systems, Judge Hiemstra could find no reason why the nasciturus fiction could not be extended to the law of delict. The fact that such a claim is difficult to prove should not be a ground on which to deny a plaintiff his claim. In this case the plaintiff succeeded as far as the legal question was concerned, but the claim was dismissed owing to insufficient proof that the motorcar accident was the actual cause of the brain damage. However the legal principle is now firmly established.

Criticism of judgement: Certain academic writers have criticized Judge Hiemstra’s decision – Joubert is of the opinion that, in this case, the nasciturus fiction was applied to a case for which it was never intended. The problem in cases like these can be solved without bringing the nasciturus fiction into the matter by saying that the child, and not the foetus suffers damage, and this damage was caused by the action of the driver of the other car before the child’s birth. Boberg on the other hand argues that the nasciturus fiction must be applied to give an action for pre-natal injury. The child does not suffer damage at birth but simply continues to suffer the damage already suffered before birth.

The will of A, a millionaire, contains the following clause: “My daughter B inherits R60 000 and her children who are alive at the date of my death, each inherit R20 000”. A dies on 10 September 1994. B’s second child X, is born on 10 October 1994. B has one other child, Y. Who is entitled to inherit from A’s estate? Discuss. [15]

This question deals with the right of the nasciturus to inherit testately. The nasciturus fiction means that the unborn foetus is regarded as having been born at the time of conception whenever his/her interests are at issue. (a fiction is a presumption that is not based on fact)

There are two requirements for the application of this fiction: The foetus must have been conceived at the time at which the benefit would have accrued to him/her. The child must be born alive.

What happens in effect is that if it appears in a specific case that, had the nasciturus already been born, he/she would have had certain claims or rights, the legal position is kept in abeyance until the nasciturus does in fact become a person.

It is important to distinguish between testate and intestate succession. Intestate succession means that the deceased dies without making a will and testate means that the deceased died leaving behind a valid will.

According to the rules of intestate succession, a person can inherit only if he/she is alive at the time of the testators death. If a deceased dies without making a will, a nasciturus who was already conceived at the time of the deceased’s death will, if and when she is born, simply inherit in the same way had he/she already been born at the time of conception.

Where a testator leaves a valid will, the provisions of the will must be given effect. The intention of the testator is therefore important. This intention is determined depending on the wording of the will. If it is obvious that the testator ha intended that the nasciturus not inherit the intention is carried out. If the will is silent about the nasciturus , then the nasciturus inherits as though born at the time. The Law of Succession Amendment Act 43 of 1992 inserted section 2D into the Wills Act 7 of 1953. This is simply a confirmation of the nasciturus fiction in the field of testate succession.

B, X and Y will therefore be able to inherit from A’s estate.

Mrs. X’s husband has been missing for ten years since his yacht disappeared without a trace of the Natal coast. Mrs X applies to the high court for an order presuming the death of her husband. Will her application be successful? Discuss with reference to case law. [15]

This question deals with the requirements for a common law application of a presumption of death.

A person’s legal subjectivity comes to an end at his/her death. When it has been established, on the grounds of medical evidence, that a person has died, his/her estate can be administered, insurance moneys paid out and if he/she was married the marriage will be dissolved. However a problem arises when a person has disappeared and it is not certain whether they are alive. In such cases the presumption of death is used to settle this unsatisfactory state of affairs. Here we distinguish between two ways of applying for a presumption of death order. Should any interested party apply to the high court to have a presumption of death order expressed, we refer to it as a common-law application, as the application is brought in terms of the common law.

Any interested person can apply to the high court to have a presumption of death expressed in regard to the missing person. In this kind of application, all relevant facts and circumstances must be brought to the attention of the court. The judge considers all the information and if he is convinced that, in light of the circumstances, the missing person is probably dead, he will express a presumption of death.

After the application has been heard, a date is usually set on which the final order will be made. The court then orders that all interested parties (as determined by the court) be given notice of the proposed order and that it must also be published in the local press and the Government Gazette. In so doing it is ensured that ample opportunity is given to any interested party to bring any further relevant facts or possible objections to the notice of the court before the order is finalized.

In English law such a presumption is always expressed after an absence of seven years. Although some of our common law writers have laid down different periods, the following dictum of Innes CJ in the prescribed case Re Beaglehole 1908 Ts 49 still holds good today: “I am satisfied that it was not a hard and fast rule of the Roman-Dutch law that the court was bound to presume death after the lapse of any fixed period of years”

Whether a presumption of death will be expressed in a specific case depends wholly on the circumstances of the case. According to Innes CJ in the Beaglehole case factors which may play a role in this regard are “the age of the absent person at the date of disappearance, his position in life, his occupation, whether he was exposed to any special risk or danger, and so on.”

In Ex Parte Pieters 1993 (3) SA 379 (D) the applicants father had disappeared 18 years before. He had apparently intended to visit his daughter, but he never arrived at her home. The applicants father would have been 73 years old at the time of the application. Prior to his disappearance he held a variety of jobs, but there was no indication of emotional stress, financial difficulty or poor health. In its decision, the court pointed out that there is a general rule in our law that mere prolonged absence will not persuade the court to issue a presumption of death order. However the following are exceptions to the rule:

· Where the intervening passing of time has made it extremely unlikely that the person in question would still be alive

· Where there is evidence that the person in question probably died as a result of an accident, suicide or homicide.

In casu there was no indication of suicide. There was also nothing to suggest that Mr Pieters had been the victim of some accident or attack. The circumstances in this case did not give any indication that the deceased may have died prematurely through misadventure, or the like. The court therefore refused to grant a presumption of death order.

In Ex parte James 1947 (2) SA 1125 (T) J had apparently drowned, but it seemed that he had embezzled money and there was also the possibility he had joined the army. A presumption of death was not expressed. In Dempers and Van Ryneveld v SA Mutual (1908) 25 SC 162 a presumption was expressed. D had been walking along the seaside on a stormy day. It appeared, further, that he had been a happy and prosperous attorney and the court consequently expressed a presumption of death.

It therefore depends on the circumstances of each case whether a presumption of death will be granted.

It is debatable whether Mrs. X will be able to successfully apply for a presumption order. It has been ten years since the yacht disappeared but there is no evidence in the question that Mr. X was depressed at the time the yacht disappeared.

X and Y are heirs of G (their father), a successful businessman. G has been missing for five years after the light airplane in which he was traveling disappeared without a trace in a snowstorm over the Drakensberg.

a) Discuss whether an application by X and Y for a presumption of death to be expressed concerning G will be successful. [8]

b) Should such an application be refused, is there any alternative method whereby X and Y can have G’s estate divided? Discuss. [3]
a) Either X or Y can apply to the high court for an order of presumption of death concerning their father. They must apply to the court where their father was last domiciled immediately prior to his disappearance. After considering all the facts, the court will set down a date for the final order after this has been published in a local newspaper and the Government Gazette, so that any person may bring forward additional evidence or raise objections.

There is no fixed time that X and Y have to wait in South Africa. In England there is a seven-year period  - see Re Beaglehole where Innes J said that it depends entirely on the facts of the particular case whether or not the court will grant the order. In this case, B was a miller in England. He had been missing for 15 years, yet the court refused to grant the order as it felt that insufficient enquiries had been made. Relevant factors that the court may take into consideration are the following:

1. Age of missing person

2. His profession

3. Whether he was exposed to any special risks or perils

4. The period for which he has been missing and the circumstances surrounding his disappearance.

In each situation the courts must, when expressing a presumption, have regard to all the available facts in order to decide on a balance of probabilities whether the person is deceased or not. (Ex Parte Pieters)

It seems from the facts before us in this case that X and Y would be successful in this application. It must be noted that this order may always be rebutted and that, should their father return, he would have a claim on the basis of undue enrichment.

b) Whether or not the court grants the order is within the courts discretion. It may be that the court refuses to grant the order, yet allows the division of the estate subject to the heirs providing security (cautio de restituendo). See Ex parte Kannemeyer where the court refused to grant an order as insufficient evidence had been placed before it. The court allowed the division of the estate subject to the heirs giving security that in the event of K’s returning they could return the property to him.

At what moment does a persons legal subjectivity commence? [1]

A persons legal subjectivity commences at birth.

Name and briefly discuss the two legal requirements for the beginning of legal subjectivity. [4]

The child must be separated from the mothers uterus i.e. complete separation of bodies even if the umbilical cord is still attached. The child must be born alive, it must take at least a single breath at the moment of separation.

Discuss the possibility of the protection of the right to the nasciturus to its physical integrity with reference to Pinchin v Santam Insurance Co Ltd 1963 (2) SA 254 (W) and the views of the authors in this regard. [15]

Definition: The nasciturus fiction is used in situations where it would have been to the advantage of the foetus had he already been born. The nasciturus is regarded as being born at the time of conception whenever his interests are at stake. The rights and claims of the nasciturus are kept in abeyance until he does in fact become a person or it becomes certain that no living person has developed from the nasciturus. There are two requirements for the fiction. The foetus must already have been conceived and the child must be born alive.

Facts: The facts of the Pinchin case are briefly as follows: a pregnant woman was negligently injured in a motorcar accident and her child was later born with cerebral palsy. The father of the child sued the insurer of the other party’s car for damages.

Judgement: Judge Hiemstra found that a foetus, injured before birth, can claim damages from a wrongful party. This judgement in effect extended the nasciturus fiction to the area of personality interests.

Points raised in the judgement: The nasciturus fiction was well known in Roman law but the digest texts which discuss the fiction did not limit the foetus’s rights which can be protected to a specific area. The common law writers like Voet, De Groot, Van Der Keesel and Schorer also did not limit the fiction to a specific area. After a thorough analysis of anglo-american law and the European systems, Judge Hiemstra could find no reason why the nasciturus fiction could not be extended to the law of delict. The fact that such a claim is difficult to prove should not be a ground on which to deny a plaintiff his claim. In this case the plaintiff succeeded as far as the legal question was concerned, but the claim was dismissed owing to insufficient proof that the motorcar accident was the actual cause of the brain damage. However the legal principle is now firmly established.

Criticism of judgement: Certain academic writers have criticized Judge Hiemstra’s decision – Joubert is of the opinion that, in this case, the nasciturus fiction was applied to a case for which it was never intended. The problem in cases like these can be solved without bringing the nasciturus fiction into the matter by saying that the child, and not the foetus suffers damage, and this damage was caused by the action of the driver of the other car before the child’s birth. Boberg on the other hand argues that the nasciturus fiction must be applied to give an action for pre-natal injury. The child does not suffer damage at birth but simply continues to suffer the damage already suffered before birth.

List the different components of the definition of domicile

In law, domicile is: The place where for the purpose of the exercise of his/her rights and fulfillment of his/her obligations a person is deemed to be constantly present even in the event of his/her factual absence.

John is 16 years of age. He stays with his mother in Soweto. Where is John domiciled. Explain in a few sentences with reference to authority.

Section 2 of the Domicile Act 3 of 1992 provides that a person who is incapable of acquiring a domicile of choice in terms of section 1 of the act (i.e. a person under 18 years of age) will be domiciled at the place to which s/he is most closely connected. Therefore John os domiciled in Soweto.

In order to satisfy the animus requirement in the case of domicile of choice, a person has to have a fixed intention to abandon his previous domicile and to settle permanently in the country of his choice. Is this statement correct? Briefly explain with reference to authority. [2]

The statement is incorrect. Section 1 of the Domicile Act 3 of 1992 provides that a person will acquire domicile of choice when he has the intention to settle in that place for an indefinite period. An intention to settle there permanently is therefore no longer required in order to acquire a domicile of choice.

Is it possible for prohibited immigrants to acquire a domicile of choice in South Africa? [3]

In Smith v Smith 1962 (3) SA 930 (FC) it was held that a person whose entry into and residence in South Africa was illegal could not acquire a domicile of choice here.

In Van Rensburg v Ballinger 1950 (4) SA 427 (T), where a temporary residence permit had been granted and had not been cancelled for 22 years, the court held that a prohibited immigrant could indeed acquire a domicile of choice in South Africa.

Explain in a few sentences what a legitimate child is.

If a child’s natural parents were married to each other at the time of his/her conception, during the pregnancy of the mother, or at the time of his/her birth, the child is legitimate. In other words, a legitimate child is born of parents who were legally married to each other either at the time of birth or its conception or at any intervening time.

What is an extra-marital child?

Extra marital children are children born of a mother who was not legally married to the child’s father during conception, pregnancy or birth.

Mr. X and Mrs. X are married. Mrs. X has an extra-marital affair with Mr. Y. Nine months later a child, Z is born. Who is responsible for maintaining Z? Explain in a few sentences.

Mr. X is liable for the maintenance of Z. Our law recognizes the rebuttable presumption that a child is the child of the man to whom the mother is married. Pater est quem nuptiae demonstrant

The presumption is however rebuttable, that is either of the spouses (or the child) can prove that the husband is not the father of the child. This can be done, for example, by proving that the husband is impotent or sterile. The fact that the spouses did not indulge in sexual intercourse during the period of conception could also be sufficient proof that the husband is not the father of the child. If Mr. X succeeds in proving that he is not Z’s father he will not be liable for Z’s maintenance.

What is the meaning of exceptio plurium concubentium? Explain in a few sentences.

A man admits that he had sexual relations with a woman during the time conception could possibly have taken place, but alleges and proves that at the same time another man or possible men also had intercourse with her.

In which case did the following apply: a woman had sexual relations with two men during the period of conception, she married one of them. A few years later the other man applied for an order declaring him the father of the child?

The relevant case is F v L 1987 (4) SA 525 (W)

What was the courts decision in the abovementioned case and what was the reason?

The court decided the application could not be allowed. The reason for the courts decision was that the child was deemed to be the child of her husband by virtue of at least the following two presumptions:

· Pater est quem nuptiae demonstrant (the father is he whom the marriage points out)

· The presumption of fatherhood following an admission of sexual intercourse, in terms of which it is presumed that both men are the child’s father (the mother then has the right to appoint the father, in this case she chose her husband as the father)

Cases

Interests of unborn child
1. Testate succession

Ex Parte Boedel Steenkamp

Capacity of a nasciturus to inherit

The testator, bequeathed his estate in equal shares to his daughter and her children of the first generation “wat by datum van dood in die lewe is …” At the time of the testators death his daughter had two children. At that stage however the daughter was pregnant and subsequently gave birth to a son. The executor asked that the court should establish whether only those grandchildren already born at the testators death could inherit or whether the child born after his death should also share in the inheritance. The court held that the nasciturus fiction applied and allowed the unborn child a share of the estate.

2. Maintenance

a) Child born after death of father

Chisholm v East Rand Proprietary Mines Ltd

The plaintiffs husband was employed by the defendant. He was killed due to the negligence of a fellow servant who was also employed by the defendant. The plaintiff was expecting a child when her husband was killed. She consequently claimed damages from the defendant and as a result of her claim the question arose whether the child had an independent right of action, apart from his mother, against the person that killed his father. The court held that the child did have an independent right of action based on the nasciturus fiction.

b) Maintenance of nasciturus after divorce

Shields v Shields

In the Shields v Shields case the parents of an unborn child agreed that the father would not be responsible for the maintenance of the child after its birth. They wanted this agreement incorporated into the divorce order. The court held that a mother could not enter into such an agreement on behalf of her unborn child and that the agreement was contra bonos mores (against the legal convictions of society). The court applied the nasciturus fiction to protect the childs rights.

3. Personality rights

Pinchin v Santam Insurance Co Ltd

A woman who was six months pregnant was injured in a car accident. The driver of the other car was insured with the defendant. As a result of the accident the mother suffered a substantial loss of amniotic fluid. The pregnancy continued normally but the baby was subsequently born with cerebral palsy, as a result of which he would never be able to take care of himself. Negligence by the driver of the other car was admitted. The father claimed special damages on behalf of his child and damages for patrimonial loss in his own name. During the trial, medical experts were unable to prove a direct connection between the accident and the subsequent birth of the child with cerebral palsy. The court held that a child did in theory have an action to recover for pre-natal injuries but found that it had not been proven in this case that the brain damage was caused by the accident and consequently the claim was disallowed.

4. Protection of life (abortion)

Christian league of southern Africa v Rall

The applicant applied for the appointment of a curator ad litem (guardian) to represent the interests of Rall’s unborn child in all matters concerning the proposed abortion of the child who had allegedly been conceived by rape. The applicant was an organization which had as one of its objectives the promotion of the Christian faith, morals and ethics and alleged that the protection of human life and the care of the well-being of unborn children were pertinent to those with Christian morals and ethics. Accordingly, it was a matter of utmost importance to the applicant that any abortion performed under the Abortion and sterilization act 2 of 1975 should be procured with the recognition and protection of the rights of the unborn child. The application was dismissed, on the basis that the Christian league had been unable to establish a locus standi (a legal interest in the foetus). In other words a foetus has no legal status  (and therefore the right to life does not apply)

In 1996 a new abortion act was passed which allows abortion on demand.

Presumption of death

Re Beaglehole

A testator left a small sum of money to a beneficiary. The executor in the estate of the testator had paid the money to the master of the high court because the beneficiary could not be traced. The executor now applied for an order authorizing the master to pay out to him the money for distribution amongst the remaining heirs in the estate of the testator. It was alleged that the beneficiary had not been heard of for over 15 years, and that it was presumed he was dead at the time that the money was paid to the master and that such a payment had therefore been made in error. The court refused to express a presumption of death.

In Re Kannemeyer: Ex Parte Kannemeyer

Louis Kannemeyer left Cape Town for New York in 1871 when he was nineteen years old. He was heard of again in 1875 but since that time had not been seen or heard of by any of his relatives and friends, notwithstanding enquiries made by them to find him. His mother died in 1873 and Louis inherited an amount of 900 pounds from her. In 1890 an application was made to court for the payment of this money to his next of kin, but this application was refused. On a renewed application nine years later to have the money paid out, the court held that it could not declare him to be dead but that his inheritance could be distributed amongst his next of kin upon their giving their personal undertaking to the master of the high court that they would restore to Louis Kannemeyer the sums received by them respectively should he be found to be alive. (cautio de restituendo)

Ex Parte Pieters

Application was made for an order presuming X to be dead. X disappeared in 1975 and would have been about 73 years old at the time of the application. The evidence indicated that X had no deep roots in respect of employment. There was no evidence that X was under emotional or financial stress at the time of his disappearance. There was nothing to indicate that his health was failing or that he took his own life or that he was exposed to an attack or incident. The court granted a rule nisi to which there was no response. On the return date the court refused to grant the order. Despite the refusal of the presumption of death order, the court ordered that money standing to X’s credit in the Guardians Fund be paid out to his children.

Extra marital or illegitimate children and the use of blood tests (The use of blood tests where paternity is disputed)

M v R 1989 (1) SA 416 (O)

The applicant and the respondent met each other in July 1978 and from then onwards they had sexual intercourse on a regular basis. The respondent said that she was a virgin when they met but the applicant denied this allegation. He averred that the respondent had another boyfriend at the time, which she denied. In January 1979 she informed him that she was pregnant and the child, S was born in April 1979. For eight years the applicant paid maintenance for the child. He was then informed by the respondent that she intended claiming an increased amount of maintenance from him. Subsequently the applicant applied for an order compelling the respondent and the child to submit themselves to blood tests in order to attain certainty on wether he was the father. The application was opposed by the respondent. Three years after the child’s birth the respondent had married R and the child accepted and loved R as his own father. The respondent and R were planning to tell the child during the coming year that the applicant was its father.

The court felt that it was of crucial importance for the child’s development and happiness that clarity as regards the applicant’s paternity should be reached and granted the order. The court decided that it can compel a child to undergo a blood test if it is in the interests of the child.

S v L 1992 (3) SA 713 (e)

The appellant was the mother of a ten-year-old child, L, of whom she alleged the respondent was the father. Since the birth of the child, the respondent had from time to time paid maintenance to the appellant for the child. However he alleged that despite these payments of maintenance, he had never admitted paternity of the child. He admitted that he had intercourse with the appellant at the time when the child was conceived, but contended that he was not the only one to do so. During 1988 the appellant applied to the maintenance court for an increase in the amount of maintenance to be paid by the respondent. The application was opposed by the respondent, who requested that the appellant and the child subject themselves to blood tests in order to establish whether the respondent was indeed the father of the child. Although the appellant had previously consented to the tests she now refused to do so.

The court decided that it did not, as the upper guardian of all minors, have the power to interfere with a decision of the mother that the child should not undergo blood tests. She had given reasons for her decision and the court could not interfere merely because it disagreed with her decision. The court also refused to order an adult to undergo blood tests because the court did not have the power to make such a procedural order.

Note: There is conflict between M v R and S v L, therefore the position is uncertain.

