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Study Unit 1
Question 1

A buys a washing machine from B for R1 500. A pays the full amount by cheque.

When the washing machine is delivered, it appears that the machine is defective.

A returns the washing machine to B and stops payment on the cheque.

(1) Can A be held liable to B for payment of R1 500?

(2) Assume that in the meantime, B has transferred the cheque to C as payment for

servicing B's motor car. C is unaware of the transaction involving the defective

washing machine. C presents the cheque for payment at A's bank but the bank

refuses to pay C because the cheque was stopped. Can C hold A liable for

payment?

Answer

(1) No. A can raise the defence that the payment is not due because the washing

machine was defective and had already been returned to B.

(2) Yes. If C meets certain requirements (he must, inter alia, have taken the cheque in

good faith and for value), A will now be liable to C for the full amount of R1 500. In

such a case A cannot raise the defence against C that payment is not due because

A had already returned the defective washing machine to B. By negotiating the

cheque to C, B transferred his right to claimR1 500 from A's bank, to C. In this case, C

acquired the cheque free from equities.
​​​​​​​​​​​​​​​​​​​___________________________________________________________________________

Study Unit 2

Question 1

The similarities and differences between a bill of exchange and a cheque

A cheque is a special kind of a bill of exchange, and with a few important exceptions, the

general provisions relating to bills apply. It is clear fromsection1of the BEA that, in order

for a bill to qualify as a cheque, two important qualifications must be met:

1. The order to pay must always be addressed to a bank.

2. .t must be payable on demand.

The similarities and differences between a bill of exchange and a promissory note

This definition corresponds, in several respects, with the definition of a bill. The important

differences are that:

1. A bill is an unconditional order given by one person to another while a promissory

note is an unconditional promise made by one person to another.

2. In a bill the order to pay is addressed to a third person, whereas in a promissory note

the maker of the note promises to make payment.

Question 2

Rudolph Nengome draws a bill of exchange for ten thousand rand in favour of

Michelle Kelly or order on B Ltd on 31December 2009. This bill is payable three

months after issue. Eesa Fredericks, on behalf of B Ltd, assents to the order of the

drawer.

(1) Illustrate this bill.

(2) Is this bill payable to order of bearer?

(3) Identify the

(a) drawer

(b) drawee

(c) payee

(d) acceptor

(4) Does Michelle Kelly qualify as a holder of the bill?

Answer

(1) This is a cheque as it is drawn on a bank and payable on demand. As it is payable to ``cash or order'', it is a bearer cheque (s 6(2)).

(2) This is a promissory note because Alvereen Leonard is promising to pay Michelle

Kelly. This is a bearer promissory note because it is payable to a specified person

(Michelle Kelly) or bearer (s 6(2)).

(2) The bill is payable to order because it must be paid to a specified person, namely

Michelle Kelly, or her order.

(3) (a) The drawer is Rudolph Nengome who is giving the instruction to pay.

(b) The drawee is B Ltd because it is instructed by the drawer to pay.

(c) The person who is to receive payment is Michelle Kelly, the payee.

(d) Once Eesa Fredericks signs the bill on behalf of B Ltd, B Ltd becomes the

acceptor. This signature evidences B Ltd's assent to the order of the drawer.

(4) Michelle Kelly qualifies as holder because she is the payee in possession of the bill.

___________________________________________________________________________
Study Unit 3

Question 1
Rudolph Nengome draws a cheque for ten thousand rand on B Bank in favour of

 Michelle Kelly or order on 31December 2009. He takes special care to ensure that this cheque is payable to order. Insert the essential elements which are missing.

Answer

The drawer, Rudolph Nengome must have signed the cheque and ordered the drawee

bank, which is B Bank, to pay. The person who is entitled to payment is Michelle Kelly or

her order. Remember, you have to strike out the words ``or bearer''. If you don't, this cheque will still be payable to bearer. The amount may be written either in words or in numerals.
Question 2
With reference to the example below, identify the eight essential elements that a bill has to possess in terms of the BEA as well as all the non-essential elements.

Answer

This bill is an unconditional order in writing because the instruction in writing is to ``Pay''.

The bill is addressed by Alvereen Leonard (the drawer) to R Nengome and Sons (the drawee). The bill is signed by Alvereen Leonard.

R Nengome and Sons (the drawee, who when he signs it, becomes the acceptor) is

required to pay on 30 August 2009 the sum of R250 000 to ABC Company (Pty) Ltd.

The non-essential elements were

1. the sum of money does not have to be written in both words and figures either
would have sufficed
2. the draft number of the bill

3. the invoice number

4. the date and place where the bill is drawn

5. sans recours (limitation of liability by the drawer

No, this is not a valid bill of exchange.

In order for an instrument to qualify as a bill, it must contain a written unconditional order

addressed by one person to another to pay a defined sum in money to a specified

person, his order or bearer, on demand or at a fixed or determinable future time. The

document must be signed by or on behalf of the person giving the order.

The drawer is Rudolph Nengome who signed the bill as such. He however included the

words ``without recourse to me ‘which has the effect that he cannot be held liable if the

bill is dishonoured (s 14(1)).The bill is payable to Michelle Kelly or Alvereen Leonard on demand. Although the payees are indicated in the alternative, this is permissible (s 5(2)(a)).

The amount payable is specified and although it is payable with interest, in terms of

s 7(1)(a) of the BEA the sum is still certain.

The date here is important to determine the date from which interest is to be calculated

as well as whether the bill was presented for payment within a reasonable time from the

date of issue. Since the place of payment is indicated, the bill must be presented for

payment at the given address.

The instruction to pay is addressed to the drawees Eesa Fredericks or Mpheane Lepaku

in the alternative. This is not allowed (s 4(2)) and the bill is therefore invalid.
___________________________________________________________________________

Study Unit 4

Question 1
Can a payee become a holder in due course of an order bill after the drawer has

delivered the bill to him? Explain your answer fully.

Answer

No, the payee of a bill payable to order cannot become a holder in due course of such

a bill. One of the requirements of a holder in due course is that the bill must have been

negotiated to the holder (s 27). The first delivery of a bill, complete in form, to a person

who takes it as holder is merely its issue (s 1) and not negotiation (s 29).
Question 2
With reference to the following scenario, answer the question given.

A draws a bearer cheque on B Bank and delivers it to C. How can C negotiate the

cheque to D?

Answer

As possessor of the bearer cheque, Cis the bearer, and as such the holder. (Here again it

must be emphasised how important it is that you should know the basic definitions        thoroughly. Refer again to the definitions of ``bearer ‘and ``holder'' in s 1.) If C wishes to 
negotiate the cheque to D, it is sufficient in terms of s 29(2) of the BEA if he delivers the

cheque to D. On delivery of the cheque to D,D becomes possessor of the bearer cheque

and in turn becomes bearer, and thus holder. If we now go back to the definition of

negotiation in s 29(1), negotiation takes place when transfer from C to D occurs in such

a manner as to constitute the transferee, D, the holder.

Question 3
With reference to the example, answer the question which follows.

A draws a bearer cheque on B Bank. A locks the cheque in her drawer. X steals the

cheque, but A discovers this and stops payment of the cheque at the B Bank. X presents

the cheque for payment but the bank refuses to pay and X now sues A. Will X succeed in

this claim?

Answer

Remember that this is a bearer cheque and anyone who is in possession of it is its bearer.

X as bearer of the cheque is the holder as well, even if he is mala fide. A may however,

raise against X's claim the defence that the cheque was not duly delivered by A. How-

ever, A will have to prove that no due delivery took place, since there is a rebuttable

presumption that due delivery has in fact taken place. If, however, X has negotiated the

cheque to a third party, who takes it as a holder in due course, A cannot raise the de-

fence of non-delivery against that third party, since the presumption of due delivery in

favour of a holder in due course is irrebuttable. A holder in due course is therefore fully

protected.

Question 4
Identify the different types of endorsement used in the following examples:
(1) Pay Michelle Kelly only (signed) Allie Leonard

(2) (signed) Allie Leonard

(3) Pay Michelle Kelly for the account of Rudolph Nengome (signed) Allie Leonard

(4) Pay Michelle Kelly on completion of her building contract with Allie Leonard (signed) Allie Leonard

(5) Pay Michelle Kelly sans recours (signed) Allie Leonard

(6) Pay Michelle Kelly or order for collection (signed) Allie Leonard
Answer

(1) restrictive endorsement

(2) endorsement in blank

(3) restrictive endorsement

(4) conditional endorsement

(5) special endorsement negating liability

(6) restrictive endorsement

Question 5
With reference to the following scenario, answer the question given.

A draws a bill on B in favour of C or order. C endorses the bill in blank and delivers it to

D. How can D convert this bill into an order bill?

Answer
D is now the holder of a bill payable to bearer (s 6(2)). If D wishes to convert it into a bill

payable to order, D can simply write D's own name above the blank endorsement of C

(e.g. ``pay D'') and thus convert C's endorsement in blank into a special endorsement: The

result is that the bill becomes payable to D or order. D does not necessarily have to write

D's own name above C's endorsement in blank. Suppose D wishes to negotiate the

bearer bill as an order bill to E, but at the same time does not wish to incur any liability

as endorser. D can now insert the words ``Pay E or order ‘above the blank endorsement of

C and then deliver the bill to E. The result will be that E, as endorsee, is in possession of an

order bill, that is, E is the holder of such a bill.

Question 6
With reference to the following scenario, answer the question given.

A draws a bill on B in favour of C or order, payable three months after date.C

immediately presents the bill for acceptance, but B dishonours the bill by non-

acceptance. C negotiates the bill to D. Can D be a holder in due course? Would your

answer be different if B had been dishonoured by non-payment?

Answer

Yes, may be a holder in due course if the bill was dishonoured by non-acceptance. If C

negotiates the bill toD without delay it will still be some time before the due date arrives,

and if D is unaware of the dishonour, there is nothing to prevent D from being a holder in

due course.

No, D would not qualify as a holder in due course if the bill was dishonoured by non-

payment, because a bill such as this with a fixed due date can only be presented for

payment on the due date (s 43(2)(a)). D will therefore only be able to receive the

dishonoured bill at the earliest on the due date, and even if he alleges that he was

unaware of the dishonour, his bona fides will rightly be open to question because he

should have asked herself why C did not herself present the bill for payment on that day.
Study Unit 5

Question 1
A signature on a cheque can fulfil the following three different functions:
1. constitutive function

This refers to the placing of the drawer's signature on a cheque to effect the cheque's creation. Without such signature no cheque comes into being.Only the drawer's signature fulfils a constitutive function.
2. guarantee function

This refers to the fact that in certain circumstances the person who places his signature on the cheque undertakes or guarantees to pay the holder of the cheque

when the cheque is presented for payment. For example, when the drawer places his signature on the cheque he guarantees to the holder that he will pay when the holder presents the cheque for payment.

3. transfer function

This refers to the situation where the signature of a person is necessary to

affect the transfer of a cheque. An order cheque is transferred by an endorsement (i.e. signature) by the holder of the cheque together with actual delivery of the cheque. In other words, in order to transfer an order cheque from one holder to another validly, the holder of it must put his signature on the cheque and then deliver the cheque to the next person.

Question 2

Suppose A draws a cheque on B Bank payable to C or order. D steals the cheque from C, forges C's signature on the back of the cheque and delivers it to E. E endorses the cheque in his name and delivers it to X, who takes it in good faith and for value. Can X enforce payment against any of the parties?
Answer

This question deals with the application of ss 22 and 53(2) (b) of the BEA.

In terms of s 22 the forged endorsement made by the thief is wholly inoperative,

therefore no title was transferred to E which he could then transfer to X. It appears

that E is the endorsee, but in fact he cannot ever be the true endorsee because there

was a forged endorsement once E has signed and delivered the cheque. E will

merely be the ``endorser by estoppel'', but for purposes of s 53(2)(b) he will be

regarded as the endorser of the cheque.
X is also not the holder of the cheque because of the forged signature, and therefore X

cannot claim payment from A, B Bank, or even from E. He will only be allowed to claim

from the thief, but such claim will be based on the law of delict and not on the cheque

itself.
If X can satisfy ALL the requirements for holdership in due course (s 27(1)), he can

claim payment only from E, by virtue of s 53(2)(b). The exception and protection

provided for by s 53(2)(b) to parties in a position like that of X is as follows: the s

provides that the endorser of a cheque (in this case, E), by endorsing it,``is precluded

from denying to a holder in due course the genuineness and regularity in all

respects of the drawer's signature and all previous endorsements''. In other words, s

53(2)(b) provides that if E endorses the cheque and delivers it to X, E will not be

allowed to rely on the principle that the forged signature of the thief is wholly

inoperative. Remember that E is not really the endorser, because there was a forged

endorsement, but in terms of this section he will be regarded as one and therefore he

is called the ``endorser by estoppel''. In terms of the provisions of s 53(2)(b), X will

therefore be able to claim the amount of the cheque only from E, but not from any of

the earlier parties to the cheque. Also remember that X will not really be a holder in

due course as there was a forged endorsement, but he would have been one if it

weren't for the forgery. Although X is called the ``holder through estoppel'', in real

fact he is merely the bona fide possessor of the cheque.
Question 3

With reference to the following scenario, indicate whether X is a holder, holder in due

course or possessor of the cheque.Your answer should include an explanation.

A draws a cheque on B Bank in favour of C or order and delivers the cheque to C.C is a minor and without the assistance of his guardian he endorses the cheque and delivers it to X, who takes it in good faith and for value.
Answer

A signature on a cheque may in certain circumstances not perform the guarantee function that a signature normally performs, without affecting the validity of the cheque or liability of other parties. If a cheque is endorsed by a minor having no capacity to incur liability on a cheque, the endorsement entitles the holder to receive payment of the cheque and to enforce it against all other parties (in other words any other parties, excluding the minor) to it (s 20(2)).Here the minor's signature does not fulfil a guarantee function, but it does fulfil a transfer function. X can still become a holder in due course if he complies with all the requirements as set out in s27(1). In the given scenario it appears that X does comply with these requirements and therefore he will be a holder in due course.
Summary Activity
Consider the above example of the cheque. Imagine that you are a teller at GoldenBank and this cheque is presented to you by Greg Valance, a client of the bank who has never had to use cheques before. Greg Vallance requests you to explain the following to him: 

(1) What a signature is and how a person is allowed to sign a cheque?

(2) The different functions signatures on a cheque can fulfil.

(3) The functions of the signatures of the different parties on the cheque.

(4) Whether he can hold Felicia Tylo (a minor) liable on the cheque?

(5) What the implications would be if Felicia Tylo were not a minor and her

endorsement was forged by a thief before the cheque was delivered to Greg

Vallance?

Summary Answer

 (2) A signature on a cheque may bring into being or constitute a cheque, guarantee

payment, or effect the transfer of the cheque. In certain circumstances a signature

can fulfil more than one of these functions simultaneously, but in no circumstances

can a signature perform all three at the same time. 

(3) With reference to the information given under heading 3 (Functions of a

signature) and heading 4 (What function does a party's signature perform?) you

should have explained the functions the signatures of C Hanson, M Sigwadi and

Felicia Tylo have on the cheque. C Hanson and M Sigwadi's signatures fulfil a

constitutive as well as a guarantee function. Furthermore, it is also important to

look at heading 5.3 (Capacity of parties to an instrument) when establishing the

functions fulfilled by the signature (endorsement) of Felicia, on the cheque.

Felicia's signature merely fulfils a transfer function but not a guarantee function, if

she is a minor who has signed the cheque without the assistance of her guardian.

(4) No, Greg will not be able to hold Felicia liable on the cheque, because her

signature does not fulfil a guarantee function. Read the information under heading

5.3 (Capacity of parties to an instrument) again.

(5) In your answer you should refer to s 22 of the BEA. If the endorsement of Felicia is forged and she is not a minor, Greg (who obtains the order instrument subsequent to the forging)will acquire no rights on it against any previous party. Greg will also not

qualify as a holder and accordingly he will not have the power to sue on the

instrument or enforce payment against prior parties. Read the information given

under headings 5.2 (What are the legal consequences of a forged or an

unauthorised signature?) and 5.2.1 (The general rule: a forged or unauthorised

signature is wholly inoperative) again. It is important to remember that s 53(2)(b)

does not apply in the provided scenario, since it can be applied only if there are two

parties after the thief (ie after the forged or unauthorised signature was placed on

the instrument), namely, one that could have been an endorser and one that could

have been a holder in due course ö if it were not for the forged or unauthorised

endorsement on it [see information under heading 5.2.2 (Section 53(2)(b): an

exception to the general rule)].

​​​​​​​​_________________________________________________________________________

Study Unit 6
Question 1

C sells some furniture to A. A pays C by means of a bill. The bill is drawn on B in favour of C or order. C further notices that the bill expressly states that it must be presented for acceptance. Upon learning this C approaches you for some advice. In your own words explain to C the importance of presentment for acceptance.

Answer

The importance of presentment for acceptance is highlighted by the fact that it is necessary in certain circumstances to settle the date of maturity, such as where the bill is payable after sight (instance (1) at 4.1). In this case s 38(1)(b) states that if the holder does not present the bill for acceptance, the endorsers and the drawer will be discharged and they may no longer be held liable on the bill. This will also be the position where the bill expressly states (as is the case in this scenario) that it must be presented for acceptance (instance (2) at 4.1), and if the bill is drawn payable at a place other than the residence or place of business of the drawee (instance (3) at 4.1). Presentment for payment in the above three instances may not be effected before the bill is presented for acceptance. Consequently, in all of these instances C (the holder) must present for acceptance timeously, otherwise he will be unable to present for payment in time and then the endorsers (if any) and the drawer (A) will be discharged according to ss 43(1), 43(2) and 37(4). Obviously, in practice it is usual to present for acceptance, simply to secure more rights for the holder. The holder will thus have a right against the acceptor if he accepts and will have an immediate right of recourse against the drawer and the endorsers in the case of dishonour by non-acceptance. This right of recourse against the drawer arises from the guarantee which the drawer undertakes when signing the bill. One should always remember that s 53(1) is applicable in this regard. This section states among other things that the drawer, by signing the bill, undertakes to compensate the holder if the bill is dishonoured by non-acceptance. 
Question 2
A draws a bill on B in favour of C or order. Upon receipt of this bill,  C negotiates it to

D by endorsement completed by delivery. D in turn negotiates the bill (by

endorsement completed by delivery) to E. After presenting the bill for acceptance,

E approaches you for some advice.

In your own words explain to E, under which circumstances he, as the holder, may lose the right of recourse against the endorser, D, and the drawer, A.

Answer

E (the holder) will lose the right of recourse where, in terms of s 43, he fails to present the bill for payment and such failure is not excused or dispensed with (in terms of s 44). In this instance the drawer, A, and the endorsers, C and D, will not be liable ö they will in fact be discharged. E (the holder) will also lose the right of recourse against the drawer, A, and endorsers, and D, where a bill is dishonoured by non-payment and the holder fails to give notice of the dishonour. In terms of s 46, notice of the dishonouring of the bill must be given to the drawer and each endorser of the bill in these circumstances. Any drawer or endorser to whom notice is not given will be discharged.

The provisions of s 46(b) should, however, be kept in mind in this regard. This section states that where due notice of dishonour by non-acceptance has already been given, it shall not be necessary to give notice of the subsequent dishonour by non-payment, unless the bill was accepted after the initial non-acceptance. In other words, it will not be necessary for E (the holder) to give notice of the dishonour by non-payment in this case.

Summary Activity
Complete the following activity based on the discussion above. Read the scenario below and answer the questions given. Your answers should include an explanation.

A draws a bill on B in favour of C or order. A accordingly delivers the bill to C. Upon
receipt, C signs the back of the bill and delivers it to D.

(1) Does D have any rights on the bill?

(2) When is a bill duly presented for acceptance?

(3) Under which circumstances may presentment for payment by D be delayed or

dispensed with?

Answer
(1) It should first be established whether D is a holder. In our scenario D is not the payee, C is, but C has endorsed the bill in blank and has delivered it to D. A bill that has been endorsed in blank becomes payable to bearer (s 6(2)).D is thus in possession of a bill payable to bearer. According to s1of the BEA, a holder is a payee or endorsee of a bill who is in possession of it, or the bearer thereof. A bearer according to the BEA is a person in possession of a bill which is payable to bearer. D is therefore the holder of the bill.

D, being the holder of the bill, now acquires certain rights. He has the right:

· to sue on the bill in his own name

· to present the bill for payment

· to present the bill for acceptance

· to supplement certain deficiencies in the form of the bill

· to effect certain additions

· to apply for a duplicate and

· to protest the bill for better security

It is important for you to be able to list and remember these rights. For a discussion

on these rights, refer to heading number 3.

(2) Section 39(1) is applicable in this regard. According to this s, a bill is duly presented if:

· the presentment is made by or on behalf of the holder;

· it is presented before the bill is overdue;

· the presentment is made to the drawee;

· presentment is made to the executor of the drawee, should the drawee be

· deceased;

· presentment is made to the trustee of the drawee, should the drawee be

· insolvent; and

· presentment is made through the post in due course.

(3) Section 44 is applicable in this regard. According to s 44(1), delay in presentment is excused if the delay is caused by circumstances beyond the control of the holder

and is not due to his fault, misconduct or negligence. According to s 44(2), presentment for payment is dispensed with:

· if, after the exercise of reasonable diligence, presentment cannot be effected

·  if the drawee is a fictitious person

· where the drawee is under no obligation to accept the bill and the drawer has no

· reason to believe that the bill would be paid if presented

· as regards the endorser, if the bill was accepted and he has no reason to expect

· that the bill would be paid if presented

· by express or implied waiver of presentment

· if the drawee or acceptor is insolvent
Study Unit 7
Question 1

A drew a bill on B in favour of C or order. C negotiated the bill to D by endorsement and delivery. D did not give consideration for the bill as C intended it as a gift. When D received the bill in her possession, the bill was already past the payment date and she was aware that the bill was originally drawn to finance an illegal transaction, involving an unlicensed firearm, between A and C.
Answer
Refer to the requirements discussed under heading number3(especially requirements3,5, 6 and 8). In the context of requirement 8, also see the discussion of absolute and relative defences at heading number 5.
Question 2
A buys a car from C for R10 000,00. In payment of the purchase price, A delivers

to C a cheque drawn on B Bank in favour of C for R10 000,00.C negotiates the

cheque to D, who is a holder in due course. The car, however, has a faulty gear

transmission and A stops the cheque. D claims payment from A.

(1) Does A have a defence against D's claim because C committed breach of contract

by delivering a defective car?

(2) Does A have defence against D's claim if C did not have the capacity to endorse the

cheque?

(3) Assume that A's signature on the cheque was forged by one X. X fraudulently

presents himself as A's agent, and takes delivery of the car. Does A have a defence

against D's claim?

Answer

1) Section 36(b) provides that the holder in due course holds a bill free from any

defects in the title of the prior parties. Section 36(c)(i) provides that a holder in

due course obtains a good and complete title to the bill even if the title of its predecessor or was defective. In terms of s19(3), a valid delivery of the bill by all predecessors is conclusively presumed. From these ss it is clear that D (being a holder in due course) holds the bill free from any defects in title and that he has a good and complete title to the bill. He may thus enforce payment against all parties liable on the bill, including A. None of the parties (including A)may claim a defence of title or a personal defence. The title of C (D's predecessor) might have been defective because of his breach of contract ö breach of contract being the most important example of a title defence (a defence in rem). Title defences, however, are not applicable to a holder in due course. A therefore does not have a defence against D's claim.

(2) In terms of s 53(1)(b), a drawer of a bill is precluded from denying the payee's then capacity to endorse to a holder in due course. Therefore A cannot deny C's capacity to endorse and A does not have a defence against D's claim.

(3) According to s 21, no person is liable as a drawer of a bill if he does not sign it as

such. According to s 22, a forged signature on a bill is wholly inoperative. A is

therefore not liable on the bill and his defence against D's claim will succeed.
Summary Activity
C sells a watch to A. In terms of the agreement, the watch has to be a Rolex .C,

however, delivers a cheap imitation of a Rolex. As A is not aware of the fraud, he

pays C with a cheque for R50 000,00. The cheque was drawn on B Bank in favour

of C or order. C immediately negotiates the cheque to D. D is aware of C's fraud.

When A becomes aware of C's fraud, he stops his cheque. D claims R50 000,00

from A.

(1) Is D a holder in due course?

(2) Does A have a defence against D's claim? Assume for purposes of question 2 that D is indeed a holder in due course.

Answer

(1) No, as he has knowledge of a defect in the title of C and was not ``honest'' in terms of s 94. This flows from the requirement of bona fides or good faith. The breach of contract by C is indeed a defect in title: also see the answer to question 2.

(2) See the answer to question1of activity 2. If D were a holder in due course, he holds the bill free from any defects in title, such as for instance C's breach of contract. A therefore does not have a defence against D.
Study Unit 8

Question 1

Mr Nkhumise approaches you for some advice. He relates to you that a business

associate of his, Allen, had drawn a bill on Ben in favour of him, Mr Nkhumise.Mr

Nkhumise presented this billwithin the proper time to Ben for payment.This bill, however,

was dishonoured.Mr Nkhumise now wants to claim the amount on the bill from Allen,

the drawer. AdviseMr Nkhumise whether he will be able to hold Allen liable for

payment.

Answer
This activity deals with the contract of the drawer on the bill. Section 53(1)(a), among others, states that the drawer undertakes to compensate the holder (in our scenario, Mr Nkhumise) or endorser, who is compelled to pay, if the bill is dishonoured, provided the required proceedings upon dishonour are duly taken. In other words, the drawer undertakes to pay the relevant party himself if the drawee does not accept the bill or the acceptor (drawee before acceptance) does not pay on it. The required proceedings mentioned are the proper notice of dishonour, which must be given to the parties concerned upon dishonour. The drawer incurs an obligation by:

· signing the document as drawer; and

· delivering it.

· He incurs liability if the following has been done:

· proper presentment for acceptance or payment as the case may be;

· dishonour by non-acceptance or non-payment as the case may be; and

· notice of dishonour.

Mr Nkhumise, the holder will thus be able to hold Allen, the drawer, liable for payment of the bill.

Question 2
``The drawee, the person who is ordered to pay by the drawer, is automatically

liable on the bill in this capacity.''

(1) In your opinion is the statement:

(a) completely correct

(b) completely incorrect

(c) partially correct

(2) Substantiate your answer with reference to the BEA.
Answer

(1) This statement is (c) partially correct.

(2) The first part of this statement is correct: the drawee is the person ordered to pay by the drawer. The second part, however, regarding the drawee's automatic liability, is incorrect. Section 51is applicable in this regard. According to this s, a bill is not an

assignment of funds in the hands of the drawee and available for payment. If the

drawee does not accept the bill, he is not liable on it but by accepting, he becomes

the acceptor and incurs liability on it. Always remember that acceptance is the

source of the drawee's liability on the bill.

Question 3
A draws a bill on B in favour of C or order.On the bill it is clearly stipulated that it

must be presented for acceptance.C accordingly presents the bill for such

acceptance.Upon receipt, B places his signature on the bill with no additional

words. B does not return the bill to C but does, however, notify him (C) that he (B)

has accepted the bill.

(1) Is this a valid acceptance by B?

(2) If B, the drawee (acceptor after acceptance), had stipulated on the bill that payment

by him is dependent on the fulfilment of a particular condition, is the holder,C,

obliged (forced) to take this acceptance?

Answer

(1) Sections15(2) and19(1) are applicable in this case. The requirements are:

· The acceptance must be written on the bill and be signed by the drawee.

· The mere signature of the drawee is, however, sufficient. This requirement has

· been complied with in our scenario.

· It must not stipulate that the drawee will perform by any other means than the

· payment of money. There is no stipulation by the drawee in our scenario from which

· we can deduce that therewill be payment (performance of his promise) by any other

· means than the payment of money. Requirement (c) is thus also complied with.

· The contract on the bill will not be complete and irrevocable, before delivery of

· the document.

· If the drawee gives notice to the person entitled to the bill that he has accepted it,

· the acceptance becomes complete and irrevocable. This requirement is indeed

· complied with. There was thus a valid acceptance.

(2) No! In the first place, this is a qualified acceptance. A qualified acceptance varies the effect of the bill as drawn (s17(3)(a)). Section17(3)(b) provides among other things, that an acceptance is qualified if it is conditional, that is: it makes payment by the acceptor dependent on the fulfilment of a condition. According to s 42(1), a holder (C in our scenario) is not obliged to take this qualified acceptance ö he may refuse it. If he is not able to obtain an unqualified acceptance, he may regard the bill as dishonoured by non- acceptance. In terms of sections 42(2) and (3), if C (the holder) chooses to take this acceptance, A (and all endorsers, if there were any) will be freed from liability.

Question 4
What are the fundamental differences between an endorser and a transferor by

delivery? All that is required is a brief list illustrating these differences.

Answer

Endorser -

1. There is no contract on the bill which places an obligation on the payee

before his signature is placed thereon.

2.  The payee must deliver the document to another after having signed it to create a contract

3.  The endorser's liability arises from the contract on the bill, and he is liable by

virtue of the instrument itself.

Transferor by delivery

1. The transferor by delivery is not liable on the bill because he has not signed it.

2. The transferor by delivery, being the holder of a bill payable to bearer, only delivers the document - there is no signature in any capacity.

3. The transferor by delivery is not liable on the bill (he did not sign it) - there Is thus no question of liability that arises from the contract on the
Question 5
A draws a bill on B in favour of C or order. B accepts the bill by stipulating on it that

he (B) will pay it at a particular place (there are no other stipulations in this regard).

C negotiates the bill to D by endorsement completed by delivery.

(1) What must be complied with before A may be held liable on the bill by the holder or

endorser?

(2) Is there any manner in which A could limit or exclude his liability towards the holder?

(3) Is B's acceptance general or qualified?

(4) Does B, by his acceptance, guarantee anything to D?

(5) What are the consequences of C's endorsement on the document?

Answer

(1) A is the drawer of the bill. All of the following requirements must be met before the drawer may be held liable to the holder or endorser. To incur an obligation on the

bill, the drawer A must have:

· signed the document (ss 2(1) and 21)

· delivered it

His liability is established if:

·  there was proper presentment for acceptance or payment (as the case may be)

· (ss 41and 45)

· there was non-acceptance or non-payment (as the case may be)

·  the holder gave proper notice of this dishonour (s 46(a))

(2) Yes! This is possible in terms of ss14(a) and (b). In terms of s14(a), a drawer may insert words in the bill which would either exclude or limit his liability towards the holder.
Where the drawer excludes his liability his signature performs a constitutive function

only (brings the document into existence) and he incurs no liability on the document.

Where the words limit his liability, his liability is varied accordingly. In terms of s14(b),

the drawer may also waive, as regards himself, some or all of the holder's duties. An

example of this is where he states that the holder does not have to give notice of

dishonour. In this case his liability is also varied.

(3) It is a general acceptance. Section17(2) is applicable in this regard.Section17(2)(a) states that a general acceptance is the assent by the drawee, without qualification, to the order of the drawer. Section17 (2)(b) states that an acceptance to pay at a particular place will be deemed to be a general acceptance, unless it expressly states that the bill is to be paid there only and not elsewhere. In our scenario there is no further stipulation stating that the bill is to be paid at a particular place only and not elsewhere; therefore it is a general acceptance.

(4) Yes! In our scenario, the bill is payable to a third party.Section 52(b)(iii) is applicable in this regard. According to this section, the drawee (B in our scenario) guarantees (by his acceptance) the existence of the payee and his capacity to endorse at the time when he endorsed, but not the validity or genuineness of the endorsement of the payee.

(5) As was explained under paragraph 6, the endorsement brings with it the following

liabilities for the endorser:

· He guarantees that on due presentment, the bill shall be accepted and paid

according to its tenor and if it is dishonoured, he will compensate the holder or

endorser who is compelled to pay it, provided the required proceedings on

dishonour are duly taken.

· In the second place, the endorser guarantees all aspects of the genuineness and validity of the drawer's signature and of all previous endorsements to a holder in due course.

· In the third place, the endorser is precluded from denying to his immediate or a subsequent endorsee that, at the time of his endorsement, the bill was valid and existing and that he had a valid title to the bill at that stage.
Study Unit 9

Question 1

A draws a bill on B in favour ofCor order.B accepts the bill.Cnegotiates the bill to

D, who negotiates it to E. E negotiates it to F. On the due date, F presents the bill to

B for payment and B pays the bill in good faith.

(1) Has payment in due course been effected?

(2) What is the effect of such a payment?

Answer

(1) We have to look at B's payment against the background of what has been said in

paragraph 2.1.1in this unit (discharge by payment in due course).

According to s1of the BEA, a payment in due course is made if it is made at or after

the maturity of a bill to the holder thereof in good faith and, if his title to the bill is

defective, without notice thereof.

There are thus five requirements for a payment in due course:

(a) There must be payment öthere is such a payment (as discussed in 2.1.1) in our

scenario.

(b) The payment must be made in good faith öthis requirement is also complied

with in our scenario.

(c) The payment must be made on or after the due date öthis requirement is

complied with in our scenario.

(d) The payment must be made to the holder of the instrument and not to a mere

possessor - in our scenario is an endorsee in possession and as such

complies with the definition of a holder in terms of s1 (also see 2.1.1)

(e) The payment must be made without notice of any possible defect in the holder's

title to the bill - this requirement which is implied by the requirement of good

faith has also been complied with because there are no facts in our scenario

that could indicate a defect in the holder's title to the bill.

Payment in due course has thus been effected.

(2) The instrument is discharged in this way since the drawee effected payment in due course.

· The debt on the bill is extinguished, together with all the other contracts on the

bill.

· The instrument is no longer negotiable and no recipient may become a holder in due course thereof.

· Through B's payment in due course, A's contract on the bill is extinguished as well as C's, D's and E's.

Question 2
In activity1we dealt with payment indue course. Is this the only method of discharge of a bill? If your answer is in the negative, list and briefly explain the other methods.

Answer

No, there are other methods of discharge, discharge by payment in due course (this was already discussed in the feedback on Activity1)

· discharge by way of confusion or merger

· discharge by way of waiver and renunciation

· discharge by cancellation of the bill

· novation

· set-off

Question 3
A draws a bill on B in favour ofCor order.Cnegotiates the bill toD,who negotiates

it to E. E further negotiates it to F. F duly presents the bill for payment to B but it is

dishonoured by non-payment öin other words B refuses to pay F (after due

presentment). After the required notice is given (by F to the other parties), F sues

(brings an action against) C for payment and he (C) pays the bill.

Have any of the parties in the above scenario been released from theirobligation on the bill?

Answer

Yes, C by his payment on the bill fulfils his obligation and is thereby released. This fulfilment is also valid for D and E but not for A and B.One should always remember the general rule in this regard, that if one party fulfils his obligation in terms of the bill, it acts as a valid fulfilment for all the parties on the bill who could institute an action against him. For further clarification, look at the example in paragraph 3 again.

Question 4
Draw a comparison between the discharge of a bill and the release of parties to a bill.
Answer

Discharge of the bill entails the following:

· An instrument is discharged as soon as the acceptor effects payment in due course.

· The debts on the bill are extinguished.

· All the contracts on the bill are also extinguished.

· The instrument is no longer negotiable.

· No recipient can become holder in due course thereof.

The release of a party to the bill, on the other hand, entails the following:

· One or more but not all of the liable parties to the bill are released.

· If a party is released, he will not be liable on the bill again (unless he becomes a party once again).

· If one party fulfils his obligation on the bill, it acts as a valid fulfilment for all the

· parties on the bill who could institute an action against him.

___________________________________________________________________________ Study Unit 10

Question 1 

Could the following examples be promissory notes? Substantiate your answers.

(1) ``I, Khomotso Rancho, acknowledge that I owe Jack Rabinowitz the amount of

R700,00 for services rendered.''

(2) ``I, Blacky Swart, acknowledge that I owe Khomotso Rancho R700, 00 for services rendered and will pay the amount to her a month after Human Rights Day 2009.''

(3) ``I, Eesam Khan, promise to pay R1 850,00 to Haroen Allie or order if he, without any damage to my car, properly tows it to Eastern Crown Panel beaters in Fordsburg.''
Answer

(1) According to s 87(1), a promissory note entails a promise to pay. The mere

acknowledgment of debt by Ms Rancho does not entail a promise to pay and can

therefore not constitute a promissory note.

(2) Mr Swart also acknowledges his debt but combines this with a promise to pay. He does not use the word` `promise ''but it is generally accepted that the words ``will pay'' denote the required promise. Mr Swart's promise is unconditional, as required by s 87(1), and it is not dependent on Ms Rancho's services but merely refers to the

reason for the promise. Although Mr Swart does not promise to pay on demand or

at a fixed future time, he nevertheless promises to pay at a determinable future time,

which is also allowed in terms of s 87(1). The precise date can be determined using

the formula in the promise. Mr Swart's promise was made by himself to another (Ms

Rancho) to pay a certain sum of money (R700, 00) to a specified person (Ms

Rancho). If the promise was also in writing and signed by Mr Swart (the maker of the

promise), all the requirements of s 87(1) are met and the promise will constitute a

promissory note.

(3) The promise of Mr Khan is dependent on the performance by Mr Allie and as such is a conditional promise. As one of the requirements for promissory notes in s 87(1) is the unconditionality of the promise, it follows that Mr Khan's promise cannot

constitute a promissory note.

Question 2 
Mr Nengome approaches you for advice. He relates to you that one of his colleagues, Mr Fredericks, intends buying a computer printer from him (Mr Nengome). The amount that Mr Nengome advertised the printer for was R1 000,00 and Mr Fredericks agreed to this price but does not have the money immediately. Mr Fredericks verbally undertakes that Mr Nengome will definitely receive payment on 29 January 2009, that day being the bonus date. Mr Nengome further intends to leave the printer inMr Fredericks's possession so that he (Mr Fredericks) can make use of it in the mean time. Mr Nengome asks you whether there is anything he can make Mr Fredericks agree to that will ensure that he, Mr Nengome, will be paid.

Answer

Yes, Mr Nengome can request Mr Fredericks to draft a promissory note that would act as an instrument of obtaining financing for their credit sale agreement. The possibility of using a promissory note facilitates obtaining credit. A seller will be more willing to sell on credit if the buyer signs a promissory note (par 5.2 of this unit).

The promissory note may further be drafted with the following wording:

“I, Eesa Fredericks, promise to pay R1 000,00 to Rudolf Nengome (or order) on

29 January 2009, as payment under the agreement of sale of his HP computer

printer, concluded between us on 29 December 2008.''

Question 3 
The following is a written promise between colleagues:

``I, Walter Nkhumise, acknowledge that I owe Ernest Maleka R500,00 for repairs

done on my computer and will pay the amount to him on Friday the13th of June

2009.''

(1) Does the above promise constitute a promissory note?

(2) What is Mr Nkhumise's position in terms of the BEA?

(3) Does Mr Nkhumise incur any liability on the note?

Answer

(1) Mr Nkhumise acknowledges his debt and combines it with a promise to pay. He

does not use the word``promise''but it is generally accepted that the words ``will pay''

denote the required promise. (This was the case in feedback (2) of activity1aswell.)

Mr Nkhumise's promise in terms of s 87(1) is unconditional and is not dependent on

Mr Maleka's services ^ it merely refers to the reason for the promise. It is also made

by him to another person (Mr Maleka).Mr Nkhumise promises to pay at a fixed

future time. The promise is clearly in writing and it is to pay a certain sum of money.

All the requirements of s 87(1) are met and the promise will thus constitute a

promissory note.

(2) MrNkhumise is the maker of the promissory note. In terms of s 93(2) of the BEA, the maker of a note (as Mr Nkhumise is), shall be deemed to correspond with the

acceptor of a bill. This provision further states that the first endorser ofa note shall be

deemed to correspond with the drawer of an accepted bill payable to the drawer's

order.

(3) Yes! Mr Nkhumise is the maker of the note and in terms of s 92 he:

· warrants that he will pay the note according to its tenor

·  is precluded from denying to the holder in due course, the existence of the payee

and his capacity to endorse at the time.

Study Unit 11

Question 1 
Answer the following questions by determining whether the statements are TRUE or

FALSE

(1) A bill would not be payable on demand if it is payable at sight.

(2) It is a requirement that the words ``on demand'' must appear on the cheque.

(3) X draws a cheque on B Bank in favour of Y for R100, leaving a large space on the cheque. As a result, this enables Y to unlawfully add a zero on the amount, making it R1 000. After receiving the money absconds. Under the circumstances, X cannot

successfully sue B Bank as the manner in which he drew the cheque facilitated

fraud.

Answer
(1) False. A bill (under s 8) is payable on demand if it is payable at sight.

(2) False. The words ``on demand'' need not appear on the instrument to constitute it as a

cheque.

(3) True. Owing to his negligence in drawing the cheque, X cannot sue B Bank.

Question 2 
A draws a cheque on B Bank in favour of C or order. X steals the cheque from C. At

the bank X professes to be the payee C and, in the presence of the teller, forges C's

signature on the back of the cheque.

(1) In these circumstances, will B Bank be protected by section 58 if the bank pays X?

(2) Would your answer differ from the answer to1above if, after forging C's signature, X presents himself at the bank as a holder who has obtained the cheque by virtue of

C's ``endorsement''?

(3) How would your answer have differed from the answer in 2 above if X did not

himself present the cheque for payment, but delivered it to D who received payment

from the bank in his own name?

(4) Section 58 requires, among other things, that the bank must pay the cheque in

good faith. Explain the concept of in good faith.

Answer
(1) If the bank pays X, it will not be protected by s 58 and the payment to X will not be

deemed payment in due course. The reason for this is that no endorsement on the

cheque has been forged. C's forged signature does not purport to be an

endorsement (because the thief X professes to be C), and the bank does not regard

it as such, since X is professing to be the payee, C.

(2) In that case C's forged signature does purport to be an endorsement, that is for the

purposes of the so-called ``negotiation'' to X. If the bank pays to X, it will be

protected by section 58, and the payment will be deemed a payment in due course

to X even though X is not a holder of the cheque. (Here it is assumed that the other

requirements of section 58 were also met.)

(3) The answer would not differ and the position is the same. The forged signature also

purports to be an endorsement the purpose for which is negotiation (as opposed to

a mere receipt). If B Bank pays D, it will be protected by section 58, and the payment

will be deemed a payment in due course to D even though D is not a holder of the

cheque. The consequence is that B Bank is discharged from its obligations. C cannot

sue A on the underlying contract because the debt has been discharged. He cannot

call upon A for a second payment so long as A is in no default with regard to

payment of the cheque on presentation.

(4) In terms of section 94, something is assumed to be have been done in good faith

within the meaning of the Bills of Exchange Act if indeed it is done honestly, whether

it is done negligently or not. For example, the bank cannot rely on s 58 if the bank

knows that the person to whom payment is made is not entitled to payment and the

bank purposely fails to institute an investigation. However, although the bank is

negligent for not consulting the list of stolen drafts it may still be acting in good faith.

Study Unit 12

Question1
(1) Suppose A draws a cheque on B Bank in favour of C or order. The cheque is crossed generally. X steals the cheque from C, forges C's signature on the back of the cheque and delivers the cheque to D, who takes it in good faith. D presents the cheque for payment and B Bank pays it over the counter to D while the crossing is not obliterated. Explain how you will advise all the parties concerned.

(2) A draws an uncrossed cheque on B Bank in favour of C or order. X steals the cheque from C, forges C's signature on the back of the cheque and presents the cheque for payment at B Bank. B Bank pays X in good faith and in the ordinary course of business over the counter. Explain how you will advise all the parties concerned.

(3) How would your answer to activity 2 above have differed if the cheque was crossed?

(4) Suppose A draws a cheque on B Bank in favour of C ororder. The cheque contains a general crossing .C offers the cheque for payment to B Bank and C receives payment over the counter. Explain how you will advise all the parties concerned.

Answers

(1) B Bank did not pay to a bank in accordance with the crossing. Consequently, B Bank is not entitled to debit A's account, the cheque will not be discharged and A's liability towards C on the cheque as well as on any underlying obligation will remain in existence. If one applies s 78(4) to the situation, C (as true owner) will be able to

claim the amount of the cheque as damages directly from B Bank, in which case B

Bank in fact may debit A's account after B Bank has satisfied C's claim. (See unit 9.)

(2) B Bank will be protected by section 58 if C is not a customer of B Bank at the branch on which the cheque is drawn, and if the ``endorsement' 'purports to be an

endorsement and not a signature for mere identification purposes. If the drawee

bank pays X under circumstances where it is protected by s 58, the payment will be

deemed to be a payment in due course, even though X is not the holder of the

cheque.

(3) Although section 58 applies to crossed cheques as well, it provides protection

against forged endorsements only. When the drawee bank disregards a crossing, it

cannot therefore rely on section 58 for protection.

(4) In this case, B Bank has not paid in accordance with the crossing, but since the true owner has in fact been paid, the position would be judged as if B Bank had properly carried out its instruction.

Question 2
A draws a cheque on B Bank in favour of C or order. The cheque is crossed generally. X steals the cheque from C, forges C's signature on the back of the cheque, and delivers the cheque to D who takes it in good faith and for value. D deposits the cheque for collection in her banking account with S Bank. S Bank presents the cheque for payment to B Bank. B Bank pays it to S Bank (that is in accordance with the crossing), in good faith and without negligence. B Bank debits the account of its client, drawer A, and S Bank credits the account of its client D. It goes without saying that D was not the holder of the cheque, since she is neither payee, nor bearer, nor endorsee. Under s 22 the forgery is wholly inoperative. Does the true owner C, have any rights against B Bank or drawer A or any other party?

Answers
C's rights are as follows:

Against drawer A: If the cheque has come into the hands of the payee, drawer A

shall be protected, under section 79, ``as if payment of the cheque had been made to the true owner thereof''. In this case, the cheque did in fact come into C's hands (it was stolen from her), and therefore C has no rights against drawer A. If the cheque had not come into C's hands, C would not have been the owner and A would in actual fact not have paid C.

Against drawee bank (B Bank): Since B Bank paid to a bank in accordance with the crossing, and since it paid in good faith and without negligence, B Bank is protected under section 79 ``as if payment of the cheque had been made to the true owner thereof''.

 Against possessor D and collecting bank (S Bank): Both D and S Bank were in good faith, and therefore, although the stolen cheque went through their hands, they are not delictually liable to the true owner. See the discussion in unit13 below, where this aspect is treated in more detail.

Against thief X: Since the thief was mala fide, she is delictually liable to C.

Alternatively C could also hold him liable on the basis of unjustified enrichment.

Accordingly, it is apparent that the true owner, C, has a right of recourse against the thief only. The true owner of a stolen or lost cheque therefore is in an unfavourable position.
Study Unit 13

Question 1

A (a gambler) owes B an amount of money after a gambling game. To settle his

debt A draws a crossed cheque bearing the words ``not negotiable'', and delivers

the cheque to B (the payee) in full payment of a legally unenforceable gambling

debt. B negotiates the cheque to C, who takes it in good faith and for value. C

presents the cheque for payment, but the bank refuses to pay for lack of funds.

Determine whether C could sue A or B. Provide reasons for your answer.

Answers 

If C sues A on the cheque, A can raise the defence that C's title is defective since C can

have no stronger right on the cheque than B had. If B were to sue A on the cheque, A,

could have raised the defence that a gambling debt is legally unenforceable.

Question 2

A draws a cheque on B Bank in favour of ``C or order''. The cheque is crossed and

marked ``not negotiable''. Without the agreement C, A sends the cheque to C by

post. D steals the cheque in the post before it reaches C.D deposits the cheque in

X's account with X's consent.

Discuss who the true owner of the cheque is.

Answers

As the cheque belongs to the person who lost it or from whom it was stolen (the true

owner), the finder or the thief is not the owner. Where the parties did not agree on the

method of delivery and the drawer decides to send the cheque by post, he remains the

owner until it reaches the payee. Since there was no agreement as to the method of

delivery, A remains the owner of the cheque which was intercepted by D before it

reached C. Accordingly, A is the true owner.

Question 3

Explain whether s 81will apply under the following:

(1) The cheque is crossed and marked ``not negotiable''.

(2) There has been no possessor between the thief and the collecting bank.
Answers

1) It is a requirement for the application of s 81that the cheque must be crossed and

marked ``not negotiable''.

(2) If there is no possessor between the thief and the collecting bank, section 81does

not apply for the simple reason that there is no possessor after the theft.

Question 4

Explain in which circumstances the drawee bank will be protected in terms of s 83.

Answers

The drawee bank is protected when it has in good faith and in the ordinary course of

business:

(1) credited the account of its customer or

(2) paid another bank the amount of any cheque drawn on it. If the drawee bank had

paid under these circumstances it would not incur any liability by reason only of the

absence of, or irregularity in, endorsement.

Question 5

Read the scenario carefully and answer the following questions:

A draws a cheque for R1 000 on B Bank in favour of C or order. A delivers the

cheque to C. The cheque is crossed and marked ``not negotiable''. T steals the

cheque from C and after having forged C's signature, negotiates it to E who takes it

in good faith and for value. E gives the cheque to a messenger, Y, to pay into his (E's)

account at F bank. B Bank pays F Bank in good faith and without negligence.

Discuss the rights of the true owner (C) against the following persons:

(1) the drawer (A)

(2) B Bank

(3) T

(4) E

(5) the messenger, Y, who refuses to give any information he has on the cheque

(6) F Bank

Answers

C's rights are the following:

(1) Against drawer A: If the cheque came into the hands of the payee, in terms of s 79

the drawer is protected ``as if payment of the cheque had been made to the true

owner thereof''. In this case, the cheque did come into the hands of the payee, C,

since the cheque was stolen from him. C therefore has no rights against A, the

drawer, since A's liability on the cheque aswell as on any underlying obligations are

discharged.

(2) Against drawee bank (B Bank): Since B Bank paid to a bank in accordance with the

general crossing, and since the payment was made in good faith and without

negligence, in terms of section 79, B Bank is protected ``as if payment of the cheque

had been made to the true owner thereof''. Therefore, B Bank may debit A's account.

(3) Against thief X: The true owner will have a right of recourse against the thief who

was mala fide. His right of recourse is based on delict (or enrichment), and not on

the cheque itself.

(4) Against possessor E: In terms of section 81, C, the true owner, acquires a right of

recourse against E, since the following requirements of s 81(1) have been met:

· The cheque was crossed and marked ``not negotiable.''

· The cheque was stolen while it was crossed and marked as above.

· The drawee bank paid under circumstances which, in terms of the BEA, do not

make the bank liable against the true owner.

· The plaintiff is the true owner.

·  C(true owner)must be able to show that he suffered damage as a result of theft.

· E had the cheque in his possession after the theft or loss.

·  E gave a counter performance for the cheque (he took the cheque for value).

(5) Against messenger Y: Since the messenger failed to furnish the true owner with any

information in connection with the cheque at the owner's request, the messenger is

liable in terms of section 81(3), and on application of s 81(1) he is deemed to have

been a possessor of the cheque and/or to have given a consideration there for, or to

have taken it as a done.

(6) Against collecting bank (F Bank): According to s 81(5), a bank which receives a

cheque which is crossed and marked ``not negotiable'' is not to be regarded as

having given consideration there for merely because it has in its own books credited

its customer's account with the amount of the cheque before receiving payment

thereof or because any such payment is applied towards the reduction or settlement

of any debt owed by the customer to the bank. However, the collecting bank will

lose its protection if it paid out cash over the counter for such a cheque, or agreed

that its customer could immediately draw against that cheque.
___________________________________________________________________________

Study Unit 14

Questions 1

A draws a cheque on B Bank in favour of ``C or order''. A also writes the words ``not

transferable'' in big, bold letters across the face of the cheque and delivers the cheque

to C.C does not have a bank account and after cancelling the words ``not transferable''

with a red pen, requests B Bank to pay the value of the cheque to him in cash. B Bank

refuses. You are B Bank's legal advisor. C asks you to explain the following to him:

· Why B Bank refuses to pay the amount of the cheque in cash to him

· Whether there is anything that he (C) can do to obtain payment of the cheque
Answers

You must explain the content and effect of section 75A(1) to C. Section 75A(1) states

that a cheque will not be transferable when it bears boldly across its face the words

``not transferable'' either with or without the word ``only'' after the payee's name, that

such a cheque is deemed to be crossed generally unless it is crossed specially, and

that the words ``not transferable'' may not be cancelled and any purported cancellation will be of no effect.

In this example the cheque is a non-transferable cheque and only valid inter partes

(between the parties) to the cheque. The words ``not transferable'' are not part of a

crossing and need not be between two parallel lines. Furthermore, the words ``not

transferable'' may not be cancelled. Thus, B Bank must treat the cheque as a

generally crossed cheque that must be paid into the account of the named payee, C

(see s 78(1)). (Also see s 78(4) as discussed in unit12.)

Thus, C, as the holder of a s 75A(1) non-transferable cheque, which is deemed to be

crossed, must pay the cheque into a bank account at B Bank for it to be paid.
C only has two options: he will either have to open a bank account at B Bank or

request A to issue another cheque to him.

Questions 2

Briefly explain the differences between the two categories of non-transferable

cheques.

Answers

The Bills of Exchange Amendment Act 56 of2 000 created a s 75(A)(1) non-transferable

cheque in addition to the BEA's s 6(5) non-transferable cheque. In terms of s 6(5) a

cheque will be non-transferable if it contains any words or intention that prohibits transfer of the cheque. Even though such a cheque may be crossed or uncrossed, the South

African clearing banks have decided not to accept uncrossed non-transferable cheques at all for collection. A crossed s 6(5) non-transferable cheque may only be de-

posited into an account bearing a name identical to that of the payee. A cheque made

payable to ``C only'' is an example of a traditional non-transferable cheque in terms of s

6(5). In contrast, the s 75(A)(1) non-transferable cheque must bear the words ``not

transferable'' (or ``non-transferable'') boldly on the face of the cheque and will be

deemed crossed even if a crossing does not appear on the cheque. A cheque made

payable to ``C'', where the words ``not transferable'' appear in bold on the face of the cheque, is an example of a s 75(A)(1) non-transferable cheque.

Questions 3

A draws a cheque on B Bank in favour of ``C only''. The cheque is crossed and the words

``not transferable'' appear in black, bold letters beneath the date of the cheque. A

delivers the cheque to C.K, a thief, steals the cheque from C, opens a new account in the

name of ``C&K'' at S Bank and pays the cheque into his new account. S Bank delivers the

cheque to B Bank for payment. B Bank pays the amount of the cheque to S Bank in good

faith and in the ordinary course of business.

Will B Bank be protected even though it paid the cheque to another bank which

collected it for the wrong payee?

Answers

In this question we are dealing with a non-transferable cheque in terms of s 75A(1). B

Bank will only be protected if it paid the cheque in terms of s 79, as s 79 is applicable to

both transferable cheques and non-transferable cheques. Neither s 58 nor s 83 apply

to non-transferable cheques. Look again at the wording of s 58 and s 83. Sections 58

and 83 apply only to cheques which are payable to order.

Therefore B Bank must pay the cheque in good faith and without negligence in

accordance with the crossing to be protected by section 79. However, note that B Bank

paid S Bank in good faith and in the ordinary course of business.

Because B Bank must pay a cheque in good faith and without negligence, B Bank

cannot rely on section 79 for protection. However, if payment was made without

negligence, B Bank could have relied on the protection of section 79.

Questions 4

Read the case of Standard Bank of South Africa Limited v  Sham Magazine Centre(1977

(1) SA 484 (A)) and answer the following questions.

(1) Briefly summarise the relevant facts of the case.

(2) What is the effect of the words ``account payee only'' when placed on a cheque?

(3) What is the difference in meaning between the words ``pay C only'' and ``account

payee only'' when placed separately on two different order cheques?

(4) Do the words ``account payee only'' (or ``a/c payee only'') exclude the transferability

of an order cheque?

Answers

(1) The facts in the Sham Magazine case can be found in the decision of Holmes JA.

Make a summary of the relevant facts for yourself. As a guideline you may try

answering specific questions in your summary, such as:

. Was the cheque in this matter transferable or non-transferable?

. Which words were printed on the face of the cheque?

. What was the question the court had to decide?

. What were the reasons for the court's decision?

(2) The question of the effect of the words ``account payee only' 'or ``a/c payee only'' was

discussed by Holmes JA at 504H. He said, among others, that the words ``account

payee only'' might operate as some safeguard if the cheque were to fall into wrong

hands. They are, in effect, a direction to the collecting banker that the specified

payee should receive the money.

Remember, you have to look at the full judgment of Holmes J A yourself. The answers

we are providing here are not sufficient for examination purposes and serve as

mere guidelines on what we are expecting of you.

(3) You know that an order cheque is in principle transferable unless words restricting its

transferability are printed on the cheque (s 6(5)). An order cheque becomes non-

transferable when the words ``pay C only'' appears on it.

In contrast, the words ``account payee only'' are nothing more than an instruction to

the collecting bank to collect payment of the cheque for a specific payee. In

Standard Bank of South Africa Limited v Sham Magazine Centre the Appellate

Division said that the words ``a/c payee only'' do not exclude the transferability of a

cheque. The court also stated that the words ``a/c payee only'' might operate as a

safeguard should the cheque fall into the wrong hands. They are therefore a

direction to the collecting banker that the specified payee should receive the

money.

(4) No. In the Sham Magazine Centre case, Holmes JA came to the conclusion that the

words ``not negotiable'' in conjunction with the words ``a/c payee only'' do not

exclude the transferability of a cheque. The words ``a/c payee only'' are only an

indication that the cheque must be collected for a specific payee. However, note

that when these words are used together with words restricting a cheque's

transferability, the cheque will be non-transferable.

 (If you do not know why a cheque becomes non-transferable when the words ``a/c

payee only'' appear on it together with any words restricting its transferability, you must study paragraphs 2.2 and 2.3 above again.)

Questions 5

A draws a cheque on B Bank in favour of ``C''. The cheque is crossed and the words ``not

negotiable'' and`` no further transfer'' are printed on the face of the cheque. A delivers the

cheque to C as payment for a debt. D steals the cheque from C, writes on the back of the

cheque ``pay X'' forges C's signature on it and gives the cheque to X who takes it in good

faith and for value. X deposits the cheque into his account at S Bank for collection. B

Bank pays S Bank in good faith and without negligence. Advise C in full about the

possible liability of the following parties:

(1) B Bank

(2) X

(3) S Bank

Answers

C may be advised as follows:

1 The liability of B Bank

B Bank is protected by s 79because the bank paid the cheque in good faith and without

negligence to S Bank, as mandated by the crossing. Therefore B Bank will not be liable

towards C.

2 The liability of X 

C, as the true owner of a stolen, crossed cheque marked ``not negotiable'', may hold X

liable as possessor in terms of s 81if he can prove that:

(1) the cheque was crossed;

(2) the words ``not negotiable'' were printed on the face of the cheque;

(3) the cheque was stolen after it was crossed & marked ``not negotiable'';

(4) he is the true owner of the cheque;

(5) he suffered damages because of the theft of the cheque;

(6) X was a possessor of the cheque after it was stolen;

(7) B Bank made a protected payment in terms of s 79; and

(8) X gave consideration for the cheque.

It seems that C will not have a problem proving requirements (1) to (8) of s 81.Thus, C will

be able to hold X liable as possessor in terms of s 81.

3 The liability of S Bank

In terms of s 81(5) S Bank will not be regarded as having given consideration for the

cheque merely because:

 (1) it has credited the account of X before receiving payment for the cheque, or

because

(2) any such payment was applied towards reducing a debt owned by X to S Bank.

S Bank will only be liable as possessor towards C if S bank fails to give any information

concerning the cheque to C (s 81 (3)).

Please note that the possible delictual liability of S Bank will also be relevant in this case.

After studying unit15, you should be able to discuss S Bank's potential delictual liability

with reference to both the Indac Electronics and the Columbus Joint Venture case, both of

which are prescribed.

Study 15

Question

A draws a crossed cheque on B Bank in favour of ``C or order'', and delivers it to C. D

steals the cheque from C, writes on the back ``Pay D or order'' and presents it for payment

at S Bank. Since D does not have a bank account, he insists that S Bank pay him the value

of the cheque in cash. Advise S Bank in detail about the possible consequences of such

a payment.

Answers

We are dealing with a crossed order cheque. D has to deposit the cheque into a bank

account because it is a crossed cheque (s 78(1)). D can only do that if he has a bank

account at S Bank. The facts indicate that D does not have an account with S Bank.

S Bank will not receive payment from B Bank if the cheque is not paid into a bank

account (refer to s 78(4), which determines that a drawee bank that does not pay a

crossed cheque into a bank can be held accountable to the true owner for any loss

suffered by the true owner). For that reason, S Bank must refuse to honour the cheque to

D if D does not have a bank account. (See unit12 for a discussion of crossings on

cheques.) You could also discuss what would be expected of S Bank if D wanted to open

a new account with S Bank.

(Refer to the court decisions in the Columbus Joint Venture and Indac Electronics cases

discussed above for information on what is expected of a bank when it opens an

account for a new client.)
Question

What elements must the true owner prove before the collecting bank can be held liable

for having paid the amount of the cheque to the wrong person?

Answers

Following the judgment in the Indac case, the true owner of a stolen cheque needs to

prove the following five elements in order to be successful in his bid to hold the collecting

bank liable for the wrongful collection of a cheque: (see 797C^D):

· There has to be an act or an omission (in this case, the presentation of the cheque by the collecting bank and the receipt of payment).

· The act or omission had to be unlawful (a collecting bank is legally obliged not to

collect cheques negligently).

· There must have been intent or negligence on the part of the person who performed

the act or the omission (the collecting bank paid in the cheque for the wrong person).

· There must have been loss (usually the amount of the cheque).

· There must have been a causal connection between the act or omission and the loss

that was suffered (collecting for the wrong person by the collecting bank meant that the true owner suffered loss).

Question
Read the judgment in Columbus Joint Venture v Absa Bank Ltd2002 (1) SA 90 (SCA),

and answer the following questions:

(1) Why does the Supreme Court of Appeal distinguish between a bank's existing

clients and new clients who apply for the first time to open accounts?

(2) What must a bank do when it opens an account for a new client for the first time?

(3) What is the court's view of the guarantee of a client's honesty provided to the bank?

(4) What was the court's conclusion about Absa Bank's alleged negligence?

Answers

(1) In his judgment, Cameron JA distinguished between two instances: firstly when an

existing client of a bank applies to open another account, and secondly when a new

client wants to open a bank account for the first time. You must find the reason for this

distinction in the verdict, and make your own summary of the most important points

raised  by Cameron JA. Pay special attention to pages 97A and 98F.

(2) The obligation of a bank which opens an account for a new client is set out by the

Appeal Court in 97 and 98E^F.

(3) Reread paragraph 98B of the Columbus case. The Supreme Court of Appeal found

that a collecting bank did not guarantee the honesty or integrity of his clients.

Remember to make your own summary of what else the Court said about this.

(4) The Supreme Court of Appeal concluded that Columbus Joint Ventures was unable

to prove that Absa Bank had acted negligently by opening an additional account

for its client without an in-depth investigation.

Question

A draws a cheque on B Bank in favour of ``Mor order'' in settlement of his debt to M. The

cheque is crossed and marked ``not negotiable'' and ``for a/c payee only''. A delivers the

cheque to M. D steals the cheque from Ma nd writes on the back of it: ``Pay D signed M''.

D presents the cheque to C in settlement of his debt to C.

C gives the cheque to his messenger, X, to deposit into C's account at S Bank. S Bank

presents the cheque to B Bank for payment. B Bank pays the amount of the cheque to

S Bank in good faith and without negligence. B Bank debits A's account, and S Bank

credits C's account.

Answer the following questions:

(1) Is the cheque transferable?

(2) Would your answer be different if the cheque had beenmarked ``not transferable''

and ``pay M only''?

(3) Is C a holder of the cheque?

(4) Would your answer to (3) be different if the cheque had not been stolen by D and

M had endorsed it in favour of C?

(5) Has the payment of the cheque by B Bank to S Bank settled the debt between A

And M?

(6) Who was the true owner of the cheque?

(7) Will the true owner of the cheque have any right of recovery towards the following

parties: C; X; B Bank; S Bank?

(8) With reference to the possible liability of S Bank, would your answer have been

different if A had entered the words ``not negotiable'' and ``not transferable'' on the

front of the cheque?

(9) Can B Bank be protected by section 79 if the words ``not negotiable'' and ``not

transferable'' have been entered on the cheque and if B Bank paid the cheque into

the collecting bank of the wrong payee?

(10) What does M have to prove in order to hold S Bank delictually liable for collecting

the cheque for the wrong person?

Answers

(1) Yes. The cheque is still transferable regardless of the wording on it (see unit14).

(2) Yes. In terms of section 6(5) the cheque will now not be transferable because the

words that appear on it prohibit further transfer of the cheque. (Read the

discussion of non-transferable cheques in unit14again if your answer was wrong.)

(3) Read the definition of ``holder'' in s1of the Act. In this case C cannot be the holder

of the cheque because he is not the payee (Mis) or the endorsee (there is no valid

endorsement) in possession of the cheque. C is not the bearer in possession of a bearer cheque either. The cheque will only be a bearer cheque if it is, for instance, payable to bearer. You should refer back to unit 2 if you are not able to name the three other cases in which a cheque will be payable to bearer. Remember that C must be in possession of the cheque in order to be the holder (s 1).Because C is not a holder of the cheque, he cannot be a holder in due course either (see s 27(1) for a definition of a holder in due course).You should realise by now that you will not be able to answer questions like these if you do not know and understand your definitions.

(4) In this case C would be the holder of the cheque because the order cheque was

endorsed to him and he is in possession of it. C will not, however, be a holder in due

course, because section 80 states that a person who receives a cheque marked

``not negotiable'' cannot have a better title to it than his predecessor. M was only a

holder, so C can also only be a holder.(Refer again to unit13if you are not sure why C cannot be a holder in due course.)

(5) Yes. Although B Bank's payment was not made to the holder of the cheque, which

is one of the requirements for payment in due course, B Bank and A are protected

by section79. In terms of section 79, it can be assumed that payment was made to

the true owner of the cheque (this has the same effect as a payment in due course)

if the drawee bank paid a crossed cheque into another bank in good faith and

without negligence. A is protected because B Bank paid the cheque after it came

into M, the payee's possession (s 79). B Bank is therefore entitled to debit A's

account. M is not entitled to ask A for a second cheque because the debt owed to

M by A was cleared by B Bank's payment.

(6) M is the true owner of the cheque. Remember that someone does not need to be in

possession of a cheque to be its true owner. It is only in the case of holdership that

one has to be in possession of the cheque. ``Delivery'' was explained to you in unit 4.

Note that the rules of delivery by post or otherwise are important when determining

who the true owner of a cheque is. When a payee, for instance a creditor, agrees that

a drawer (in this example, the debtor) can make payment by post, the risk and the

rights of ownership are transferred to the addressee (creditor) when the cheque is

posted. The drawer, however, takes the risk that the cheque might be stolen if he

organises delivery of a cheque by post without the consent of the payee.

(7) The cheque was crossed and marked ``not negotiable'', so C is, in terms of s 81,

potentially liable to the true owner (M) if all the requirements of this section have

been met (see unit13). According to the Sham Magazine case (unit14), the words

``a/c payee only'' do not change the nature of the cheque -it is still a transferable

order cheque. The words ``a/c payee only''are simply

· An instruction to the collecting bank that the named payee must obtain

payment of the cheque, and

·  To serve as a safeguard if the cheque were to fall into the wrong hands. (See

Standard Bankof SA v Sham Magazine Centre 1977(1) SA484(A) at 504H.). X is the messenger not a subsequent possessor who gave value for the cheque. He simply acted on behalf of C, and will not be liable in terms of s 81. X could of course be liable ifMwere to ask him for information about the cheque and he refused to provide it (see unit13, where we discuss s 81(3)).

B Bank is protected by section 79. As we discussed in 5 above, when the

drawee bank paid a crossed cheque to another bank in good faith and

without negligence it was as if payment had been made to the true owner of

the cheque. B Bank is therefore entitled to debit A's account.

 S Bank will not be liable in terms of s 81, because all it did was to collect

payment on behalf of C and credit C's account. As such, it did not give

consideration for the cheque, nor did it receive the cheque as a gift. S Bank

will however have to provide M will all the information about the cheque; if it

fails to do so, it may be held liable as a possessor. (See unit13, where we

discussed ss 81(3) and 81(5), and note carefully how S Bank as the possessor

of the cheque can be liable to M as the true owner.)

S Bank may be held delictually liable by M. In Standard Bank of SA v Sham

Magazine Centre, Holmes JA said that the words ``not negotiable'', appearing

together with the words ``a/c payee only'' on a cheque, will not exclude the

transferability of the cheque.

The words ``a/c payee only'' are nothing but an instruction to the collecting bank

that a certain payee must receive the amount of the cheque, and also serves as

protection if the cheque ends up in the wrong hands (refer once more to unit14).

The fact that S Bank did not make certain that payment was made to the correct

person may point to negligence.

(When possible you should always refer to relevant judgments in your answers.

For example, the Indac case (as discussed above)might be relevant when you are

answering question 7.)

(8) In this case not only will the true owner (M) not be protected by s 81, but the

cheque will also not be transferable. (See unit13 and the answer to 7 above.)

As with question 7 above, a strong case could be made out that S Bank was

negligent. M, as the true owner of a non-transferable cheque, could claim that S

Bank, as the collecting bank, should have taken notice when it received a non-

transferable cheque with an endorsement being deposited on behalf of someone

other than the stated payee (M). According to Indac Electronics (Pty) Ltd v

Volkskas Bank Ltd1992 (1) SA 783 (A), a collecting bank which acts negligently in

collecting the amount of a cheque for the wrong person will be liable to the true

owner for damages. The question is whether S Bank took reasonable steps to

determine whether its client, C, was entitled to payment ex facie the cheque or not.

(See 798D^800A in the Indac case referred to above.)

(9) Yes, section 79 will protect B Bank if B Bank, as the drawee bank, paid to the

wrong person a non-transferable cheque with`` not negotiable'' written on it. Refer

to unit14, where we explained that section 79 is applicable to both transferable

and non-transferable cheques. The protection offered by section 79 will also

cover both the traditional non-transferable cheque in terms of section 6(5) and

the section 75A(1) non-transferable cheque on which the words ``not transferable''

appear.

(Refer back to unit12,where we discussed the requirements of s 79.)

(10) In terms of Indac Electronics (Pty) Ltd v Volkskas Bank Ltd M, as the true owner, will

have to prove that (refer to 797D^E):

the collecting bank had received payment of a cheque on behalf of someone

who had not been entitled to payment;

· in receiving such payment, the collecting bank had acted unlawfully and

· negligently;

·  the conduct of the collecting bank had caused the owner to sustain loss;

· the damages claimed represented proper compensation for such loss.

You should also refer to other relevant cases that are applicable to the possible delictual

responsibility of a collecting bank. You might for instance refer to the Columbus Joint

Venture v Absa Bank case, as discussed above, in which it was found that the facts and

circumstances of a case are, as in the Indac case, very important when determining the

possible negligence of the collecting bank.

As you will have noticed, before you answer a question you must first identify what the

question refers to and what is expected of you. In this case, the cheque was crossed and

marked ``not transferable ''and ``a/c payee only''.

You should realise that s 81will be relevant if the words ``not negotiable'' appear on a

cheque. According to Holmes JA the words ``a/c payee only' 'do not affect the

transferability of the cheque but are simply an instruction to the collecting bank that a

certain payee must receive payment of the cheque. The words ``a/c payee only'', similarly,

serve only as a safeguard if the cheque should fall into the wrong hands.

(Refer once more to Standard Banko f SA v ShamMagazineCentreon504and further,

and to unit14 where this was discussed.)
