	UNIT 6 RECOGNISED FORMS OF UNLAWFUL COMPETITION


	RECOGNISED FORM
	DEFINITION
	EXAMPLE/S
	OWN EXAMPLE/S
	Important aspects to note


	1. Deception concerning one’s own performance


	P265: Where by deception, A prevents clients from drawing a clear distinction between his performance and that of his competitor.
	P264 : A advertises that he is selling copper trays, whereas in fact he has copper-coloured trays of an inferior alloy for sale.  Geary and Son – Motor vehicle springs case
	
	PUFFING (p265)

Intent or wrongfulness not requirement for interdict.

	2. Passing off

	P266 :  Where a trader represents to the public that his enterprise, goods or services are those of his competitor.
	Blue Lion Manufacturing case
NB:  Mark need not be registered.  Also available to unregistered foreign traders.
	
	TWO REQUIREMENTS
1.
Reputation with public for TM, get-up, service mark or trade name.(Own reputation)

2.
Conduct calculated to deceive public. (likelihood of deception)

	3.  Competition in contravention of a statutory provision

	P269 : Where competitor A does something that another competitor B is not allowed to do. The balance in the competitive relationship is disturbed. B cannot defend himself except by breaking the law, which he is not permitted to do.
	P270: Where a trader applies a false trade description to his goods.

Where a rival is conducting business without having obtained a licence.

Patz v Green
	
	Note:  must or is likely to infringe on plaintiff’s goodwill.

	4.  Misappropriation of a competitor’s trade secrets and confidential information
	P271:  Info must be confidential and of economic value.  Must be of value to its holder

	P 271:  Price lists, tender prices, credit records, customer lists, customer connections, business conversations, technical process, computer software, know-how of undertaking, unpublished TM.
	
	Restraint to trade, Copyright, fiduciary duty.

	5.  Misappropriation of a rival’s performance

	P 273:  Not only idea – copy substantial part of rival’s performance.
	Schultz v Butt

Schultz copied Butt’s boat and marketed it
	
	Piracy not confined to direct misappropriation of rival’s performance, but includes a substantial identical copy.

	6.  Disparaging a rival’s enterprise, goods or services
	Spreading untrue disparaging allegations.  In conflict with competition principle 
	Matthews v Young.

Eg. Business doesn’t exist or products harmful to consumers
	
	COMPARATIVE ADVERTISING  (p 275) not problematic, it is how you compare.
Infringement of goodwill

Not action for iniuria, as does not want satisfaction, but damages.


	7.  Harassment of a rival’s customers, employees or suppliers
	Exertion/action of improper physical or psychological pressure aimed at discouraging others from trade with rival
	Ebrahim v Twala – taxi case
Setting up pickets in front of business.
	
	

	8.  The instigation of a boycott against a rival
	Primary boycott
&

Secondary boycott:

Systematic endeavours to induce others to exclude an undertaking from trade.
	Primary:  Times media ltd v SABC – MNET promo.
Secondary:  Hawker v Life
	
	Undertakings are free to decide for themselves who to do business with.
He who instigates interfere with goodwill.


