LABOUR LAW NOTES

**** YOU BETTER PASS!!!!***
CHAPTER 1: OVERVIEW
GENERAL:
Labour law consists of two main components:
1. Individual labour law
2. Collective labour law
INDIVIDUAL LABOUR LAW:
· Includes topics such as the formation of the employment relationship, the content of the relationship, and the termination of the relationship.
· The assumption here is that the employment relationship exists between two single entities i.e. between a single employer and a single employee
COLLECTIVE LABOUR LAW:
· Focuses on relationships on a collective level, in other words a number of people are acting together (collectively) to influence this relationship
· Collective labour law looks at groups, for example collective entities such as trade unions and employer’s organisations
THE MOST IMPORTANT LEGISLATION REGARDING LABOUR LAW IS:
· Labour Relations Act 1995 (LRA)
· Basic Conditions of Employment Act 1997 (BCEA)
· Employment Equity Act 1998 (EEA)
· Skills Development Act 1998 (SDA)
· Occupational Health and Safety Act 1993 (OHSA)
· Mine Health and Safety Act 1996 (MHSA)













CHAPTER 2: EXCLUSIVE PROTECTION FOR EMPLOYEES IN TERMS OF LEGISLATION
WHAT IS AN EMPLOYMENT CONTRACT?
The contract of employment: 
· is a voluntary agreement between two parties in terms of which
· one party (the employee) places his or her labour potential at the disposal and under the control
· of the other party (the employer) in exchange for some form of remuneration 
WHO IS AN EMPLOYEE?
The LRA, BCEA, EEA and SEA all use the same definition of an “employee”, and employee is:
(a) Any person, excluding an independent contractor, who works for another person or for the State and who receives, or is entitled to receive, any remuneration; and 
(b) Any person who in any manner assists in carrying on or conducting the business of an employer
Part (a) of the definition includes both employees:
·  in the private sector (“who works for another person”) 
· and the public sector (“or for the state”)
· the definition also includes domestic and farm workers as employees
Part (a) incorporates the common-law contract of service (locatio conduction operarum) and excludes the contract of work (locatio conduction operis), which relates to the contract of work
Part (b) includes any person who in any manner assists in carrying on or conducting the business of the employer, it should be noted that this part is couched in broader terms and can include various categories of workers, which complicates the matter as far as the distinction between an employee and independent contractor is concerned.
Such categories include:
· permanent employees
· temporary employees
· casual workers
· contract workers
· part-time employees
· self-employed people
· and others such as seasonal workers
The difficulty in determining who qualifies as an employee and who does not has prompted the courts to formulate various tests to distinguish between them, the various test are:
· the control test,
· the organisation test, and
· the dominant impression test 



	 Control Test
	Organisation Test
	Dominant Impression Test

	
 The test looks at the control:
·  over the type of work the person does, 
· the manner in which the work must be done and 
· when the work must be done 
	
This test looks at whether the person is:
· part and parcel of the business
· the person’s work is integrated into the business of the employer and not just an accessory to the business
	
This test is favoured by the courts and considers:
· the employment relationship as a whole rather than concentrating on one factor 



These tests help clarify the concept of “employee”, but were not sufficiently clear to solve a problem
As a result, the LRA and BCEA were amended in 2002 to include rebuttable presumption as to who would be regarded as an employee
The presumption applies that as soon as one of the factors listed in section 200A of the LRA or section 83A of the BCEA, is found to exist in the relationship between two parties, there is presumed to be an employment relationship 
The other party then has the opportunity to show, on a balance of probabilities that no such relationship exists
The presumption will however not apply:
·  to any person earning more than the amount determined by the Minister in terms of the BCEA, and 
· to a work arrangement involving persons who earn amounts equal to or below the amount determined by the Minister 
Section 200A of the LRA reads as follows:
“Until the contrary is proved, a person who works for, or renders services to, any other person is presumed to be an employee, if any one or more of the following factors are present:
(a) manner in which the person works is subject to the control or direction of another person;
(b) person’s hours of work are subject to the control or direction of another person;
(c) the case of a person who works for an organisation, the person forms part of that organisation 
(d) person has worked for that person for an average of 40 hours per month over the last three months;
(e) person is economically dependent on the person for whom he or she works or renders services;
(f) person is provided with tools of trade or work equipment by the other person, or
(g) person only works for or renders services to one person”
Section 200A and 83A should be read with the Code: Who is an Employee?
The Code incorporates the three tests developed by the courts, but goes further and provides guidance for the possible interpretation and application of these tests in a modern context


For example, as far as the control test is concerned the Code determines:
· control includes the right to determine what work the employee will do, in what manner and that the employees working hours will be, and
· control may be a term of the contract, but even where it is not specified in the contract, it does not necessarily mean there is not a contract of employment 
As far as the organisation test is concerned the Code states inter alia that:
· the traditional workplace no longer exists and the employee does not need to work from the employer’s premises to indicate that there is an employment relationship, and
· the tools of trade provided by the employer should not be interpreted narrowly and may range from a modem or a cell phone package to a set of screw drivers 
As far as the dominant impression test is concerned, the Code confirms the importance of this test
· it states that there is no single decisive factor to determine the existence or absence of an employment relationship
· therefore all factors should be taken into account when determining the type of relationship
· a table has been developed from case law on the subject and can be used as part of the application for the dominant impression test:
	Employee
	Independent contractor


	Object of contract is to render personal services
	Object of contract is to perform specified work or produce specified results


	Employee must perform services personally
	Independent contractor may usually perform through others

	Employer may choose when to make use of services of employee
	Independent contractor must perform work (or produce result) within period fixed by contract

	Contract terminates on death of employee
	Contract does not necessarily terminate on the death of the employee

	Contract also terminates on expiry of period of service in contract
	Contract terminates on completion of work or production of specified results 



It can be safely stated that the courts are generally in favour of the purposive and expansive interpretation than the restrictive approach to the definition of an “employee” in recent years
WHAT IS AN IDEPENDANT CONTRACTOR?
“Independent contractor” means:
· a person who works for or supplies services to a client or customer
· as part of the person’s business undertaking or professional practice
· as amended by the Labour Relations Amendment Bill and proposed by the BCEA





CATEGORIES OF EMPLOYEES
	Categories of employee
	Description

	· Permanent employee
	· The person who is employed for an indefinite period

	· Temporary/contract/fixed term employee
	· The person is employed for a specific period or for a specific project

	· Casual employee
	· The person works for the same employer on not more than three days per week
· The person’s employment can either be temporary or permanent

	· Part-time employee
	· The person works for an employer only at certain times of the day, for examples mornings or at night time
· The person works certain days of the week, mostly limited to three days per week
· The persons employment can be either temporary or permanent 



“Temporary employees, casual workers, part-time employees and contract workers” are known as “temporary or atypical workers”
However, all employees included in the definition are protected by our labour laws
The new definition of an employee: - as amended by the Labour Relations Amendment Bill
“Employee” means:
· “any person employed by or working for an employer
· who receives remuneration
· reward
· or benefit
· and works as under the direction or supervision of an employer”
FIXED TERM CONTRACTS:
The Labour Relations Amendment Bill proposes the introduction of a section which provides that an employee must be employed permanently, unless the employer can establish a justification for employment on a fixed term
The aim is to regulate contract work and to stop the practice of repeated contracting for short term periods – the onus will lie on the employer to justify the use of short-term or fixed-term contracts (example seasonal harvesting or a one off census project) instead of employing employees on a permanent basis
This will not apply to people earning more than a certain amount (example executives and specialists)




UNPROTECTED WORKERS:
ILLEGAL WORKERS:
CASE LAW: Kylie v CCMA and others 
· The Labour Court initially held that a prostitute was not entitled to protection against unfair dismissal in terms of the LRA as the courts (and the CCMA) would not sanction or encourage illegal activities
· However, this decision was overruled by the Labour Appeal Court, which held that the scope of rights under the Constitution is extremely broad and extends to everyone
· This includes sex workers, even if the full range of remedies available in terms of the LRA may not be available to them
· This means a prostitute will have a right to fair labour practices as a result of the employment relationship
· This relationship exists despite the illegality of the type of worked performed
· Due to the fact that there is no valid contract of employment she will not be protected against her dismissal 
· Her claim will therefore in terms of s23 of the Constitution be a civil claim
CASE LAW: Discovery Health Limited v CCMA and others 
· The court had to decide whether an employee with a valid contract of employment but without a valid work permit could claim unfair dismissal
· The court looked at the Immigration Act, which prohibits employment of an illegal foreigner (or foreigner whose status does not authorise him/her to be employed in South Africa)
· Any employer who knowingly employs an illegal foreigner or foreigner in contravention of the Act commits an offence
· What the Immigration Act is aiming to achieve, is to deter employers from intentionally hiring works not authorised to work in terms of the Act, as it can be accepted that the legislature would not have intended to allow the employer, through criminal conduct employing unauthorised workers to escape the obligations of an employment contract
· It should be noted that an employer who employs an illegal foreigner may not refuse to pay that worker on the basis that the worker is an illegal foreigner
· Similar to the Kylie case the court held that illegal foreigners do not receive any protection under labour legislation
· These workers may however still be afforded protection under the Constitution and may institute civil claims 
· Section 23 grants “everyone the right to fair labour practices”
· Section 10 grants “everyone the right to dignity
In terms of the Employment Services Bill:
· Employment of foreign workers may not compromise the work opportunities and economic development of South African citizens
· Employers are suggested to make use of the (free) public employment service run by the government, which will keep a register of the vacant posts and job seekers, and will place work seekers
· In this way government will have a great say in the placing of foreign workers
· Within 14days of employing a foreign worker an employee must inform the Director-General of the DoL with reasons for said appointment
· The Bill also prohibits the dismissal of a SA citizen as a result of hiring a foreign worker
· The Bill also prohibits coercion and threats to foreign workers
STATUTORY EXCLUSIONS OF WORKERS
The following employees are excluded from the scope of the definition of “employee” in terms of the LRA:
· Members of the National Defence Force
· Members of the National Intelligence Agency
· Members of the South African Secret Service
· Members of the South African National Academy of Intelligence and
· Members of Comsec (Electronic Communications Security Pty Ltd)
The same exclusions apply to the BCEA, but the BCEA also excludes the following:
· Unpaid volunteers working for charitable organisations or organisations without public purpose
· People employed on a vessel at sea 
WHO IS AN EMPLOYER?
No South African legislation presently defines an “employer”, but it can be generally accepted that an “employer” should be defined in relation to the definition of an “employee”
For present purposes an “employer” may be defined as:
· Any person or body which employs any person in exchange for remuneration, and
· Any person who permits any person to assist him/her in conducting his/her business
For the purposes of the LRA and BCEA, a labour broker or TES is deemed to be the “employer” of a person whose services have been obtained for, provided to, a client for reward.
The TES is responsible for the liabilities and the duties that go with the employer-employee relationship
In some instances the TES and the client (the de facto) are jointly and severally liable in respect of contraventions of collective agreements concluded at bargaining councils, the BCEA, and arbitration that regulate the terms and conditions of employment 
Trade unions are generally against the use of labour brokers as it creates difficulties in identifying who the real employer is and in the process workers may be exploited. 
Unions have lobbied extensively to do away with labour brokers.
Some of the other concerns about labour brokers are:
· That the worker goes home with a reduced salary because the TES deducts its fees from the workers’ salary, and
· That protection against unfair dismissal and unfair labour practises is not shared between the TES and the client 




CHAPTER 3: THE IMPACT OF THE COMMON LAW ON THE CONTRACT OF EMPLOYMENT
DUTIES OF THE EMPLOYER AND THE EMPLOYEE:
DUTIES OF THE EMPOYERS:
1. To remunerate the employee
2. To provide the employee with work
3. To provide safe working conditions
4. To deal fairly with the employee
DUTIES OF THE EMPLOYEE:
1. To render services to the employer
2. To work competently and diligently
3. To obey lawful and reasonable instructions
4. To serve the employer’s interest and act in good faith (also known as a fiduciary duty)
THE DOCTRINE OF VACARIOUS LIABILITY:
According to this doctrine an employer is liable for the unlawful or delictual acts of an employee performed during the course of business 
The operation of this doctrine is regulated by the common-law and not by employment legislation
It is based on the principle that the employer (who by its profitable operation creates a risk of harm to others), has to compensate those who suffer injury as a result of the wrongful conduct of an employee
Vicarious liability protects third parties
It does not mean the employer will have no recourse, depending on the circumstances; the employer can discipline the employee for misconduct and even claim repayment in this regard
There are three requirements that must be met for the employer to be liable for the employee’s wrongful conduct:
1. There must be a contract of employment
2. The employee must have acted in the course and scope of employment
3. The employee must have committed a delict.
CASE LAW: Bezuidenhout NO v Eskom
· The employee had been provided with a truck marked as Eskom property for the purposes of carrying out his duties
· The employee had been expressly prohibited from giving lofts to any person without the permission of his superiors
· The employee however did offer a lift to a hitchhiker and they were in an accident witch left the hitchhiker with severe head injuries
· The Court held that the instruction not to carry passengers placed a limitation on the scope of employment
· But the employer was not vicariously liable for the injuries sustained by  the unauthorised passenger because driver knew perfectly well he was not allowed to give lifts nor would it further his boss’s affairs by doing so
· The passengers presence added nothing to the interest of the employer in the proper administration of its services 
IMPACT OF THE CONTRACT OF EMPLOYMENT ON THE EMPLOYMENT RELATIONSHIP:
GENERAL CONTRACT PRINCIPLES:
A contract of employment must meet all the requirements that the law prescribes for the conclusion of a valid contract. These requirements are:
1. There must be an agreement between the parties 
2. The parties to the contract must have the capacity to act
3. The agreement must be legally possible
4. Performance under the agreement must be physically possible
5. If any formalities are prescribed for the formation of that particular type of contract, then these formalities must be satisfied
There is no formal requirement that a contract of employment must be in writing (although it is desirable for the sake of clarity and certainty)
A contract of employment will therefore be valid if concluded in writing or orally, and its terms may be expressed tacitly or expressly
There is certain information the employer is obliged to provide the employee with in writings in terms of the BCEA:
· The full name and address of the employer
· The name and occupation of the employee
· The place of work
· The date on which employment began
· The employee’s ordinary days and hours of work
· The employee’s wage
· The rate of pay for overtime work
· Any cash payments to which the employee is entitled
· Any payment in kind and the value thereof
· The frequency of remuneration
· The leave to which the employee is entitled
· The period of notice required to terminate employment
· Any period of employment with a previous employer that counts towards the employee’s period of employment 
· And a list of any other documents that form part of the contract of employment 
The employer must keep written particulars for three years after the termination of the employment contract
The employer is also required to display at the workplace a statement of the employee’s rights in terms of the BCEA in the official languages spoken in the workplace and in the prescribed form
REMEDIES FOR BREACH OF CONTRACT:
If the parties do not perform in terms of the agreement, that will constitute a breach of contract in terms of common-law
In the event of breach of contract the innocent party has a choice to either accept the breach and cancel the contract, or to compel the defaulting party to perform (called ‘specific performance) 
In addition the innocent party can claim damages
The LRA largely replaced the process provided for by contract law
In terms of the LRA:
· A breach by the employer would probably amount to unfair labour practise, unfair discrimination or an unfair dismissal
· If the employee breaches a contract, it would probably amount to misconduct
Should a claim be based on breach of contract or unfair dismissal?
If an employee were to claim breach of contract, the High Court, and not the Labour Court will have jurisdiction, and only common-law remedies will be available
Such termination will then deal with lawfulness and not fairness
It is safe to state that an employee can still choose to claim common-law damages based on breach of contract rather than to claim unfair dismissal in terms of the LRA
This is a result of section 23(1) of the Constitution which guarantees ‘everyone’ the tight to fair labour practises – confirmed by Old Mutual Life Assurance CO SA v Gumbi and Boxer Superstores Mthatha and another v Mbenya
RESTRAINT OF TRADE:
Example: the employee herewith agrees that, for a period of three months after the termination of employment with the employer (company), he will not accept employment with any competitor of the employer within a 20km radius of the premises of the employer
A restraint clause is normally included in employment contracts to protect the interest of the employer
The purpose of a restraint-of-trade agreement is to protect the employer’s trade secrets, goodwill and business
It prevents the employee from competing with his/her employer within a defined area for a prescribed period; a court will balance the following:
· The public interest, which requires parties to comply with contractual obligations even if these are unreasonable or unfair, versus
· The right of all persons to be permitted as far as possible to engage in commerce or the professions of their own choice
CASE LAW: Magna Alloys Research SA (Pty) Ltd v Ellis
· The court had to balance the competing interest of the employer and the employee
· It held that a restraint-of-trade agreement is valid and enforceable unless it is contrary to public policy, which it will be if it is unreasonable
· Reasonableness will be determined with reference to the interest of both the employer and the employee, public policy and surrounding circumstances
Questions that should be considered in determining reasonableness are for example:
· Is there an interest deserving of protection at the termination of the agreement?
· Is that interest being prejudiced?
· If so, how does that interest weigh up against the interest of the other party not to work?
· Is there another facet of public policy apart from the relationship between the parties, which requires that the restraint should either be enforced or disallowed?
· Is the restraint wider than is necessary to protect the protectable interest?
For example: if the employer unlawfully terminates the contract of employment containing a restraint to trade clause, that clause should not be allowed to benefit.

CHANGES TO CONTRACTUAL TERMS AND CONDITIONS:
An employer may not unilaterally change the terms and conditions of employment. It can only be done in the following ways:
· By agreement between the employer and the employee or in line with the method prescribed in the contract of employment
· By means of collective agreement between the employer and the trade union
· By operation of law, for example, the BCEA, and
· Through sectoral determination by the Minister
CUSTOMS AND PRACTICES IN THE WORKPLACE
Examples: afternoon off, a social visit to a historical site or a Christmas party
The employer does not have to obtain agreement from its employees to implement or change these 

















CHAPTER 4: BASIC CONDITIONS OF EMPLOYMENT ACT (BCEA)
Acts which all impact on the employer-employee relationship:
· The BCEA – which regulates the terms and conditions of employment
· The EEA – prohibits discrimination and promotes affirmative action
· The LRA – deals with unfair labour practices
· Social security legislation provides employees with entitlements to unemployment insurance, which involves contributions by employees
· The SDA and SDLA – which regulate skill and training of employees, and involve contributions by employers  
THE BCEA:
· The BCEA must be read in conjunction with the determinations and the collective agreement to determine an employee’s terms and conditions
· As a general rule, employers and employees, may deviate from these minimum terms and conditions only to improve them for employees, but not to decrease them
· A basic condition of employment in the BCEA constitutes a terms of any contract of employment, except where:
1. Any other law provides a term more favourable to an employee
2. The contract provides a more favourable term to the employee, or
3. The basic condition has been replaced, varied or excluded in terms of the Act
· Generally then, employers may not contract out of the BCEA
· Only in limited circumstances will employers and employees be able to agree to the terms and conditions less favourable than those prescribed by the BCEA
SCOPE OF APPLICATION:
In essence the BCEA gives effect to and regulates the constitutional rights to fair labour practices, in order to do this, the Act:
· Establishes and enforces basic conditions of employment
· Regulates the variation of such conditions by way of various mechanisms, and within the framework of “regulated flexibility”
The BCEA is applicable to almost all employees, however certain employees are excluded from the BCEA:
· Members of the National Intelligence Agency
· Members of the South African Secret Service
· Members of the South African National Academy of Intelligence and
· Directors and staff of Comsec (Electronic Communications Security Pty Ltd)
· Unpaid volunteers working for charitable organisations
· People undergoing vocational training, except to the extent that ant term of their employment is regulated by the provisions of any other law
· People employed on vessels at sea, and
· Independent contractors 
Partial exclusions from the BCEA:
· Senior managerial employees are excluded from chapter 2 of the BCEA
· Employees who work less than 24 hours a month are excluded from chapter 2 of the BCEA
MINIMUM CONDITIONS OF EMPLOYMENT:
WORKING TIME:
Chapter 2 of the BCEA does not apply to:
·  senior managerial employees, 
· staff who travel to the premises of customers and who regulate their own hours of work,
· employees who work less than 24hours a month for an employer, and 
· employees who earn more than R172 000  per year
	
	Regulation
	Additional comments 

	Maximum working hours
	· maximum of 45 hours per week
· if an employee works 5 days a week or less, he/she may not work more than 9 hours a day
· if an employee works 6 days or more a week, he/she may not work more than 8 hours a day (these include an hour lunch break)
	· Employers are required to endeavour to reduce the maximum hours to 40 hours a week and 8 hours a day, through collective bargaining and sectorial determinations – s 9(3) and schedule 1 of BCEA
· These hours may be extended by agreement up to 15 minutes a day, but no more than an hour per week, if employees serve members of the public – s9(2)


	Lunch
	· an employee is entitled to a meal interval of at least one hour after five hours of continuous work – s14 
	· the meal interval can, by agreement, be reduced to 30min, or be done away with if the employee works fewer than 6 hours on a day

	Overtime
	· maximum of 10 hours per week
· these may increase to maximum of 15 hours a week by collective agreement – s10
	An employee may work overtime only by agreement
· an employee working overtime has to be paid one-and-a-half times normal pay or have time off
· an agreement to work overtime may not be for more than a total of 12 hours (ordinary hours plus overtime) on any particular day

	Sundays and public holidays 
	· the employee has to be paid double the normal rate of pay – s16
· if the employee normally works on Sundays, the employee has to be paid one-and-a-half times the normal rate 
	· the same principle and payment scale to work performed on a public holiday – s18







	Night Work

	Employee must be given:
· an allowance, or
· a reduction in hours of work, and
· be provided with transport between the employee’s place of residence and the workplace – s17
	· night work is performed after 18h00 and before 06h00 the next day
· it can only be worked in terms of an agreement 

	Rest periods
	An employee is entitled to:
· a daily rest period of 12 hours between ending and recommencing work, and
· a weekly rest period of at least 36 consecutive hours, which generally has to include Sundays – s15
	The BCEA makes provision for daily and weekly rest periods

	Compressed work week 
	Parties may agree that the employee will work up to 12 hours in a day (including a meal interval) without receiving overtime pay, provided that:
· the employee does not work more than 45 hours in any week,
· more than 10 hours overtime in any week, or
· on more than five days in a week
Ordinary hours and overtime can be averaged over a period of up to four months in terms of a collective agreement – s11 and s12
	Averaging of working hours and overtime is allowed where hours are calculated over a period of time.

This is to cater for peak periods in certain sectors, for example agriculture, where during harvest time employees may agree to extended hours of overtime to a maximum of 15 hours per week, but after harvesting time this will no longer be necessary



LEAVE:
Chapter 3 of the BCEA does not apply to:
· employees who work less than 24 hours a month for an employer – s19
· such workers will be entitled to leave agreed upon between employer and employee 
	Vacation Leave

	A minimum of 21 consecutive (calendar) day’s paid vacation leave (excluding public holidays) per year for most employees
This will amount to 15 working days – s20
	Employers and employees may agree on additional leave, either paid or unpaid

	Maternity Leave
	An employee is entitled to four consecutive months’ maternity leave, which may commence at:
· any time from four weeks before the expected date of birth, or
· on a date that a medical practitioner or midwife certifies that it is necessary either for the employee’s health or her unborn child – s25
An employee may not work for six weeks after the birth of her child. 
If an employee miscarries in the third trimester of her pregnancy or has a still born child, she is entitled to six weeks’ leave after the miscarriage or still birth
	The employee must notify the employer in writing of the dates of leave she intends to take.
It is unpaid leave
The BCEA sets the minimum, but parties can also agree to more favourable terms for example, paid maternity leave
If an employee is not paid, she may claim UIF

	Family Responsibility Leave
	An employee is entitled to three days’ family responsibility leave for every 12 months worked – s17
Family responsibility leave may be taken when an employee’s:
· child is born or is sick, or
· in the event of the death of the employee’s spouse, life partner, parent, adoptive parent, grandparent, child, adopted child, grandchild or sibling
	Only for employees who have worked for longer than four months and who work at least four days a week

The interpretation is strict.

For example:
No provision is made for leave to be taken in the event of the death of in-laws

	Sick Leave 
	Six weeks paid leave in every three year cycle worked – s22

If an employee has been absent from work for more than two consecutive days or on more than two occasions in an eight week period, the employer may request to employee to submit a medical certificate – s23

Such certificate may be issued by a medical doctor or person registered with a professional council

	A leave cycle is calculated as the number of days that an employee would normally work during a six-week cycle

If an employee works five days a week, he/she would work 30 days in six weeks and that would entitle him/her to 30days sick leave in three years 



OTHER MATTERS:
WAGES:
Neither the BCEA nor any other law stipulates minimum wages for employees
However collective agreements concluded in bargaining councils and ministerial and sectoral determinations may establish minimum wages, and employers and employees will then be bound to contract in terms of these minimum standards, or more favourably by agreement
Employees must be paid in South African currency daily, weekly, fortnightly or monthly, and in cash, by cheque or by direct deposit into a bank account of the employee
The employer must provide the employee with information in writing regarding the period for which payment is made, the amount of pay, the amount and reasons for any deduction that is made in the calculation of the employee’s pay in general
NOTICE PERIODS:
The BCEA provides that a contract of employment must be terminated in writing and by way of notice period no less than:
· one week, if the employee has been employed for six months or less
· two weeks, if the employee has been employed for more than six months but not more than one year
· four weeks, if the employee has been employed for one year or more, or is a farm worker or domestic worker who has been employed for more than six months
A period of four weeks may be shortened to two weeks by collective agreement
In addition the BCEA allows an employer to pay an employee an amount equivalent to the salary that the employee would have earned during the notice period, instead of requiring the employee to work such period
SEVERANCE PAY:
When an employee is dismissed based in the operational requirements of the employer in terms of the LRA, the employer must pay the employee severance equal to at least one week’s pay for each completed year of continuous service with the employer  
An employee, who unreasonably refuses to accept an offer of alternative employment with that employer or any other employer, is not entitled to severance pay 
CERTIFICATE OF SERVICE:
An employer is required to provide an employee with a certificate of service when employment comes to an end
Such certificate may state, amongst other things, the date of commencement of work, the job description, and the remuneration at the time of termination
The reason for termination of employment may be stated only at the employee’s request
CHILDREN AND FORCED LABOUR:
The BCEA prohibits the employment of children under the age of 15 years (the minimum school leaving age)
Contravention of this section constitutes a criminal offence
Children younger than 15 years are allowed to perform in advertising, sporting, artistic and cultural activities, but only in terms of regulations issued by the Minister or a ministerial or sectoral determination.
Example:
The Sectoral Determination 10: Children in the Peformance of Advertising, Artistic and Cultural Activities provide that a permit must be obtained from the DoL to employ children in these circumstances. Further:
· remuneration must be paid to the parent or guardian of the child
· the maximum hours of work per day four hours a day for a child aged over 10 years and three hours a day for a child younger than 10 years,
· rest periods must be provided after two hours of continuous work (for children older than 10years) or after one-and-a-half hours of continuous work (for children younger than 10)
· nutritious food and drink must be provided
· safe areas must be provided for the children to rest and play, and
· safe transport must be provided between the child’s home and the workplace
Forced labour is prohibited under the BCEA, contravention of this section constitutes a criminal offence
ENFORCEMENT OF THE BCEA:
COURTS:
The Labour Court has concurrent jurisdiction with the civil courts to hear and decide any matter concerning the BCEA
The Labour Court has wide powers to enforce the BCEA, such as making compliance orders and issuing fines
INSPECTORS:
The BCEA provides for the appointment of labour inspectors who must monitor and enforce compliance with the BCEA (and other employment laws) 
Inspectors may, amongst other things:
· enter workplaces
· require a person to disclose relevant information
· question employers and employees
· inspect documents and records
· obtain in writing undertaking from an employer in default it will comply with the provisions of the BCEA
If the employer refuses or neglects to comply with such an undertaking, a compliance order may be issued
If the employer still does not comply, an order may be obtained by the Labour Court
VARIATION OF BASIC CONDITIONS
The BCEA allows some terms and conditions  of employment to be varied, and does so in different ways.
However, core terms cannot be varied at all, they are:
1. maximum working hours
2. provisions relating to night work
3. provisions relating to sick leave
4. 4 months maternity leave
5. not less than 2 weeks annual leave 
VARIATION BY WAY OF COLLECTIVE AGREEMENT:
A collective agreement between trade unions and employers may change conditions of work, provided such collective agreement is consistent with the purposes of the Act. It may replace or exclude basic conditions of employment only to the extent permitted by the Act or a sectoral determination
VARIATION BY WAY OF A MINISTERIAL DETERMINATION:
A ministerial determination primarily replaces or excludes basic minimum conditions of employment in respect of any category of employees or categories of employers, but generally does not set minimum wages. Such determinations may vary maximum ordinary weekly hours if:
· the determination has been agreed to in a collective agreement
· the operational requirements of the sector necessitates this, or
· the majority of employees are not members of a (registered) trade union
A ministerial determination may relate to:
· hours of work
· overtime
· meal intervals
· daily and weekly rest periods
· annual leave
but must on the whole be more favourable to employees than those conditions set out in the BCEA
Ministerial determinations exist for the special public works programme, small businesses and the welfare sector, which are typically unionised
These determinations have not introduced minimum wages
VARIATION BY WAY OF SECTORAL DETERMINATION:
Another way of establishing conditions of employment is by way of a sectoral determination by the Minister in terms of the BCEA 
Such determination primarily establishes and regulates minimum wages, but could also include other conditions of employment:
· such as a determination may be made only after an investigation has been done (by the Director-General of the DoL)
· at the initiative of the Minister or
· as requested by an employer’s or employees’ organisation into a particular sector or area for consideration of representations by the public, and preparation of a report
Moreover, the Employment Conditions Commission (ECC) has to advise the Minister on a range of factors which will impact on the specific sector and area, such as:
· the ability of employers to carry in their businesses successfully
· the operation of small, medium, macro and new enterprises
· the cost of living
· the alleviation of poverty
· inequality in wages, and
· the likely impact of the determination on current and future employment
A sectoral determination may relate to:
· ordinary hours of work
· over time
· meal intervals
· daily and weekly rest periods
· and annual leave
but must on the whole be more favourable to employees than those conditions set out in the BCEA
A sectoral determination may not reduce the protection for night work and maternity leave. It may vary ordinary hours for work only if:
· the determination has been agreed to in a collective agreement
· the operational requirements of the sector necessitate this, or
· the majority of employees are not members of a (registered) trade union
Minimum wages and conditions set out in a sectoral determination will apply to the contract of employment between the employer and the employee. Examples of sectoral determinations are found in:
· farming
· private security
· contract cleaning
· the industry of hospitality
· the taxi and domestic workers sectors (some with different minimum wages for urban and rural areas and on a sliding scale)
These are all sectors that are not well organised and not capable of effective collective bargaining
Minimum wages in these determinations are generally amended annually to keep abreast (at least) of inflation.




























CHAPTER 5: EMPLOYMENT EQUITY ACT (EEA)
INTRODUCTION:
Prior to the Constitution:
·  the Industrial Conciliation Act – which excluded black people from collective bargaining, 
· the Mines and Works Act which – which provided for job reservation for whites, 
· the Wage Act – which sanctioned differentiations in wage determinations based on race and sex, 
· the Public Service Act – which authorised discrimination based on sex was in force
Equality was embraced only in the 1990s under the new constitutional order in section 9 of the Constitution:
[image: ]
The Constitution acknowledges South Africa’s discriminatory past and holds the countries founding values to be:
· human dignity
· the achievement of equality
· the advancement of human rights and freedoms
· and non-racism and non-sexism
The EEA gives content to the Constitution
BASIC TERMINOLOGY:
 (
The equality clause in the Constitution
)FORMAL AND SUBSTANTIVE EQUALITY:


	Formal equality
(s9(3) and (4))
	Substantive equality
(s9(2))

	Formal equality focuses on protecting individuals against discrimination

It views individual ability and performance as the only factors relevant for achieving success in society
	Substantive equality recognises that opportunities are determined by an individual’s status as a member of a group(s)

Discriminatory acts are part of patterns of behaviour towards groups, which result in disadvantage of such groups


The prohibition of unfair discrimination is in itself insufficient to achieve true equality, and therefore affirmative action measures are required to correct imbalances where disadvantage and inequality exists



DIFFERENTIATION AND DESCRIMINATION:
There is a significant distinction between differentiation and discrimination:
Differentiation – in the sense of treating people differently – occurs frequently in the workplace, for example when people apply for posts and when employees amply for promotion. This form of differentiation is acceptable because it is based on valid grounds and serves a legitimate purpose
Similarly differentiation in pay levels does not in itself constitute discrimination of it is based on acceptable considerations such as levels of responsibility, expertise and skills
Discrimination, on the other hand, is a particular form of differentiation that is based on an unlawful; ground, even if there is not a specific intention to discriminate
DIRECT AND INDIRECT DISCRIMINATION:
	Direct discrimination
	Indirect discrimination

	· is the easiest form of discrimination to determine
· it occurs if someone is clearly treated differently because of certain characteristics, for example race or gender
· examples of direct discrimination are an employee being paid less because the is female, or an employee not being promoted because he is disables or of a different religion than the employer, or divorced
	· occurs when criteria that appear to be neutral, negatively affects a certain group disproportionately for example women or Hindu people
· such discrimination, in contrast with direct discrimination, is often disguised and hard to detect
· an example of indirect discrimination would be a requirement that candidates must have a deep bass voice
· in such instances more men than women will qualify
· unless this criterion can be justified by the requirements of the job, it will amount to unfair discrimination



SPECIFIED AND UNSPECIFIED GROUNDS OF DISCRIMINATION:
The EEA prohibits unfair discrimination in any employment policy or practise on a non-exclusive list of 19 grounds
This means that it is possible that other grounds for discrimination are not contained in the list can exist
The list of prohibited grounds in the EEA is identical to the Constitutional list, but the EEA lists three additional grounds, namely:
· family responsibility
· HIV status, and
· Political opinion
What the specified grounds in the list have in common are is the potential to demean people
These grounds often relate to in individual’s personal attributes such as biological characteristics (race, age and sex) or the associational, intellectual, or religious beliefs
In practise, discrimination cases are most often based on one of the specified grounds (or a combination of grounds) such as:
· Race
· Conscience
· Sex/gender
· Pregnancy
· Age (increasingly so as older people want to carry on working)
· Birth
· Political opinion
· Family responsibility
· Sexual orientation
· Religion
· Language, and
· HIV/AIDS
If an employee or applicant for employment alleges discrimination on an unspecified ground, the court will use dignity as a measure to determine whether the unspecified ground has the potential to form the basis for discrimination
For example: citizenship is not specified as a ground on which discrimination may be found, but it has been shown to be an unspecified ground for discrimination
Fewer discrimination cases are based on unspecified ground
Examples of unspecified grounds on which cases are based, include:
· Qualifications
· Tertiary teachings and research experience
· Professional ethics
· Mental health/illness
· Political or cultural affiliation, and
· Being a parent
PURPOSES OF THE EEA:
The EEA applies to all employers as far as the prohibition of unfair discrimination is concerned, but as far as the application of affirmative action is concerned, it applies only to designated employers. However the EEA specifically excludes the following categories of employees:
· Members of the National Defence Force
· Members of the National Intelligence Agency
· Members of the South African Secret Service
· Members of the South African National Academy of Intelligence, and
· The directors of Comsec
The EEA gives effect to the equality provisions of the Constitution, and promotes the achievement of equality in the workplace.
It provides the foundation for non-discrimination and affirmative action in employment law
Other acts that play a role in equality are:
· Promotion of Equality and Prevention of Unfair Discrimination Act (PEPUDA)
· The LRA
· Broad-Based Black Economic Empowerment Act (BBBEEA)

· The PEPUDA goes further that the EEA and has its purpose promoting equality and preventing unfair discrimination in all spheres of society
· It does not however, apply to persons defined as “employees” to whom the EEA applies
· However, this does not mean it will not apply to the workplace at all
· Workers excluded from the EEA, such as independent contractors may rely on the PEPUDA
 (
PURPOSES OF THE EEA
)

 (
Purpose 2
(Chapter III)
Provisions for affirmative action (substantive equality)
) (
Purpose 1
(Chapter II)
Prohibition of unfair discrimination (formal equality)
)



 (
To redress the disadvantage experienced by designated groups
)
 (
By prohibiting direct and indirect unfair discrimination on one or more specified or unspecified grounds
) (
By promoting equal opportunities and fair treatment in employment through the elimination of unfair discrimination
)



 (
Applicable only to designated employers and employees
) (
Applicable to all employers and employees (also covers job applicants)
) (
Applicable to all employers and employees (also covers job applicants)
)




· The LRA regards dismissal on the ground of discrimination as automatically unfair with severe penalties attached to it
· The BBBEEA is intended to promote economic transformation and enable meaningful participation of “black people” in the economy, it is aimed at achieving substantial change in a racial composition of ownership and management structures’ in skilled occupations of existing and new enterprises
· The EEA follows the Constitution in that it subscribes to both formal and substantive equality
FIRST PUPOSE OF THE EEA: PRHIBITING AGAINST UNFAIR DISCRIMINATION:
ESTABLISHING UNFAIR DISCRIMINATION:
Section 6(1) of the EEA – No person may unfairly discriminate against an employee in any employment policy or practice
If an employee wants to pursue a claim of unfair discrimination, then the enquiry before the court will consist of three stages:
 (
STAGE 1
The first stage is concerned with establishing a factual foundation of the alleged differentiation and on the ground(s) on which the differentiation took place
For example, a Muslim employee is not nominated for training while all other employees have been
He must establish a factual foundation, for example, by producing his request for training and those of the other successful applicants
This will lay the basis of the claim
)
 (
STAGE 2
During the second stage, a link must be established between the differentiation and the alleged (specified or unspecified ground(s))
The latter must be the reason or cause for the differentiation
For example, the Muslim employee must now show that his religion is the reason why he is denied training
He must establish the fact that all other co-employees have been sent for training while his application has been declined time and again without good reason
Once such a link has been established, the differentiation becomes discrimination and it is presumed to be unfair
The complainant must, during the second stage of the claim, show that the specified or unspecified ground is the “reason for the differentiation
The burden lies on the complainant, and  he/she must only establish a 
prima facie
 case of discrimination
Once an applicant has established a 
prima facie
 case of discrimination on a specified or unspecified ground (step one and two), the presumption of unfairness arises
) (
STAGE 3
During the third stage, the employer gets the opportunity of showing that the alleged unfair discrimination was indeed fair
For example, the employer can now show that the Muslim employee was not sent to training because there is a minimum requirement of three years practical experience for the training 
All the other employees have been working for five years and longer, while the Muslim employee has only been working there for two years
The difference in treatment with regards to training is thus justifiable 
)

























JUSTIFICATION GROUNDS FOR DISCRIMINATION:
Section 6(2) of the EEA – provides two grounds of justification for allegedly unfair discrimination, namely:
· Affirmative action
· Inherent job requirements
AFFIRMATIVE ACTION:
Affirmative action measures have to be applied by designated employers to ensure that suitably qualified people from designated groups have equal employment opportunities and are equitably represented in all occupational categories and levels in the workplaces of those employers.
	Designated groups 
	Designated employers – section 1

	· Black people
· Woman
· People with disabilities

The generic term “black people” is defined to include Africans, Coloureds and Indians, and the group also includes South African citizens of Chinese descent 
	· Larger enterprises, with 50 or more employees
· Employers who employ fewer than 50 employees, but have an annual turnover specified in terms of Schedule 4 of the EEA
· Municipalities
· Organs of state such as Airports Company of South Africa (ACSA), the Central Energy Fund, the Development Bank of South Africa, Eskom, the SABC, the SA Post Office Limited and Telkom SA Limited
· Employers that are designated as such in terms of collective agreement 



If an employer uses affirmative action as a defence against unfair discrimination, it should be remembered that affirmative action measures must be consistent with the EEA.
INHERENT REQUIREMENTS OF THE JOB:
If the job in essence requires a certain attribute(s) it will not be unfair to exclude people without that attribute.
For example it is an inherent job requirement that a sales assistant in a lingerie shop is female
The exclusion of males for this job will therefore not amount to unfair discrimination
Although the EEA does not define “inherent requirements of the job”, the courts have interpreted this concept, and in a narrow manner that only requirements that cannot be removed from the relevant job description (without changing the nature of the job), are regarded as inherent requirements 
For example, it is not an inherent requirement that a bus driver must be male, or a fire fighter may not be gay, or that a primary school teacher must be a young female.
OTHER FORMS OF DESCRIMINATION PROHIBITED:
HARASSMENT AS UNFAIR DISCRIMINATION:
Any type of harassment is regarded as unfair discrimination in the EEA, but the term itself is not defined.
The most common form of harassment found in the workplace is sexual harassment.
Sexual harassment is a serious transgression
The Code: Sexual Harassment attempts to provide guidance to employers on how to deal with the occurrence of sexual harassment and how to curtail such conduct in the workplace
Conduct constituting sexual harassment would include:
· Physical conduct
· Verbal conduct
· Non verbal conduct
 (
In terms of the Code, sexual harassment is:
Unwelcome conduct of a sexual nature that violates the rights (such as dignity and privacy) of an employee;
Conduct that constitutes a barrier to equality in the workplace; and
Action based on sex and/or gender and/or sexual orientation, whether the conduct was unwelcome or not
)
 (
A person in a position of authority in the workplace only rewards those who respond to his/her sexual advances
) (
Employment circumstances, for example, promotion or increase, are influenced by the employer, manager or, co-employee to coerce and employee to surrender to sexual advances
) (
An employee is victimised or intimidated for failing to submit to sexual advances
) (
Sexual favouritism
) (
Quid pro quo
 harassment
) (
Victimisation
) (
FORMS OF SEXUAL HARASSMENT
)













CASE LAW: UASA v Zulu and Transnet Pipelines
· The court came out strongly against sexual harassment as having no place in a civilised society
· Here, a male employee, repeatedly harassed a co-employee over a period of more than one year
· He verbally abused her  by calling her his wife and made repeated demands on her to have sex with him
· She repeatedly made it clear to his that his conduct was unwanted and unwelcome
· After an assault during which he lifted her dress and attempted to have sex with her (which was witnessed by a co-employee) the harassed worker finally reported him
· After a disciplinary enquiry, the employee was dismissed
· The employee did not deny sexual harassment and showed no remorse
· In fact, he maintained that such conduct was part of his culture
· The arbitrator held that certain forms of misconduct were so serious that rules relating to them did not have to spelt out to employees
· In addition, the arbitrator held that it was not part of that particular culture for a man to demand sexual favours from a woman with whom he only had a collegial relationship
· But, even if it were found to be part of that culture, the arbitrator held that such conduct had no place in a civilised society
· The dismissal was upheld
CASE LAW: A claim for sexual harassment can be based on three possible legal bases as illustrated by Media 24 Ltd v another and Grobler 
· In this case Grobler was harassed by her manager
· Her complaints were ignored and she resultantly resigned
· The court found that she was able to claim on three separate causes of action, namely
1. Vicarious liability
2. The EEA, and
3. The LRA (in Grobler’s case the court held that she was automatically unfairly dismissed)
The EEA requires an employee who alleges any contravention of the Act to bring this to the attention of the employer
The employer must then consult with all relevant parties and take the necessary steps to eliminate such conduct
The employer will be deemed liable for a contravention by its employee if the employer:
· Did not follow this procedure, and
· Cannot prove that it did all that was reasonably practicable to ensure that an employee would not contravene the EEA
CASE LAW: Ntsabo v Real Security CC
· The employee’s supervisor sexually harassed her by suggesting that they have an “intimate relationship”, touching her private parts and making unwanted sexual proposals to her and threatening her with a report about bad work performance if she did not give in to his demands
· While this had been brought to the attention of her manager, the latter failed to deal with it
· The Labour Court, after finding a sexual harassment, awarded the employee compensation for unfair dismissal in terms of the LRA and damages in terms of the EEA for future medical costs, and general damages
· The award was made on the basis that the employee’s supervisor had contravened the provisions of the EEA and that the failure by the employer to deal with the allegations of sexual harassment constituted unfair dismissal under the Act
· The employer had failed to do all that was reasonably practicable to ensure that the supervisor would not contravene the Act, and was therefore liable.
In addition, the EEA stipulates that every employer must take steps in an attempt to eliminate unfair discrimination in any employment policy or practice
The employer, who was in the best position to know the business policies and practices, must therefore scrutinise all policies and practices pro-actively and what is necessary to eliminate unfair discrimination in an effort to promote equal opportunity in the workplace
In order to further prevent harassment in the workplace, the Code: Sexual Harassment makes it compulsory for employers to develop sexual harassment policies which should  stipulate, inter alia, the following:
· Sexual harassment is a form of unfair dismissal
· Sexual harassment in the workplace will not be permitted or condoned
· Formal and informal procedures may be used to address a complaint of sexual harassment in a sensitive, efficient and effective way
· Confidentiality is of the utmost importance in dealing with an allegation of sexual harassment
· It is a disciplinary offence to retaliate against an employee who in good faith lodges a complaint of sexual harassment
· Disciplinary actions may be imposed on a perpetrator, ranging from warnings for minor instances of sexual harassment to dismissal for continued minor instances after warnings, or for serious instances of sexual harassment
TESTING EMPLOYEES AND APPLICANTS FOR EMPLOYMENT:
The EEA regulates the testing of employees in the workplace. Testing may be used to evaluate applications for employment to determine whether they are suitable for a job, and to evaluate existing employees. The Act distinguishes between:
· Medical testing
· HIV/AIDS testing
· Psychological testing – does not constitute discrimination, but the manner in which it is carried out may be discriminatory 
	Medical Testing
	Psychological Testing
	HIV/AIDS testing

	· Medical testing of an employee or an applicant for employment is prohibited, unless legislation permits or requires the testing, or it is justifiable in the light of 
· medical facts, 
· employment conditions, 
· social policy
· the fair distribution of employee benefits, or
· the inherent requirements of the job
	· psychological testing of an employee is prohibited, unless
· it has been scientifically shown that the test used is valid and reliable
· can be applied fairly to all employees
· and is not biased against any employee or group
	Testing to determine an employee’s HIV status is prohibited unless the testing is considered justifiable by the Labour Court

The grounds for testing are however not  stipulated by the Act

Only conditions that the court can impose when it grants an order for testing authorisation is prescribed by the Act



HIV TESTING:
CASE LAW: Joy Mining Machinery, a Division of Harnischfeger (SA) (Pty) Ltd v Numsa and others
The following factors were stipulated as circumstances under which HIV testing would be allowed:
· to prevent unfair discrimination
· if the employer needed HIV testing to determine the extent of HIV in the workplace to place itself in a better position to evaluate its training and awareness programmes, and in order to formulate future plans based on the outcomes of the test 
· if the purpose of testing was that the employer needed to know the prevalence of HIV in its workplace in order to be pro-active in its prevention amongst employees, and in order to treat symptoms and to plan for contingencies, including the fair distribution of employee benefits, medical aid and training of replacement labour
· if medical facts indicated the need
· if employment conditions required testing
· if social policy required testing
· if the inherent requirements of the job necessitated it, or
· if particular categories of employees/jobs required such testing
The EEA is not clear on whether an employer needs to approach the Labour Court for authorisation to test if testing is done voluntarily
However in Irvin & Johnson v Trawler & Line Fishing Union & others:
· the court’s sanction was not necessary if the testing was voluntary and anonymous
· as there could be no unfair discrimination in such circumstances 
EQUAL PAY FOR EQUAL WORK OR WORK OF EQUAL VALUE:
The EEA does not expressly regulate equal pay for equal work. However, the Labour Court has held that remuneration is an employment policy or practice.
Paying an employee less than another performing the same or similar work based on an unspecified ground constitutes less favourable treatment
Therefore any claim of equal pay for work that is the same or similar can be brought in terms of the EEA. The same principle applies with regards to equal pay for work of equal value
CASE LAW: Mangena & others v Fila South Africa (Pty) Ltd & others
· Shabalala (a black male employee) alleged that he was paid less than McMullin (a white female co-employee) for doing the same work based on race
· The court took into account ILO Convention 100 on equal pay between sexes and extended it to include other specified or unspecified grounds such as race
· However no factual foundation was laid down in relation to the similarities of the work done by Shabalala and McMullin
· In fact Shabalala’s allegations were found to be speculative
· He was an administrative clerk providing price stickers, en elementary mechanical job
· McMullin on the other hand did a sale-on-consignment job involving large clients
· Her job required judging and taking decisions 
· Shabalala thus failed to establish a prima facie case
· An attempt at an alternative claim based on work of equal value was held to be misplaced  
RESOLUTION OF UNFAIR DESCRIMINATION DISPUTES:
A dispute of unfair discrimination must be referred to the CCMA for conciliation within six months after the alleged discrimination occurred
The referring party must satisfy the CCMA that a reasonable attempt was made to resolve the dispute prior to referral 
Such “reasonable attempt” may be interpreted to mean having at least exhausted the internal grievances procedures
If conciliation is unsuccessful, the dispute must then be referred to the Labour Court, unless the parties to the dispute agree to have their dispute determined by arbitration
The Labour Court has wide discretion to determine the dispute. It may, for example, grant compensation or issue an interdict to prohibit the employer from continuing with its discriminating actions

 (
Steps to resolve a dispute about unfair discrimination
)

 (
The complainant must make a reasonable attempt to resolve the dispute internally
)

 (
Refer dispute to CCMA for conciliation within 6 months of the alleged unfair dismissal
)

 (
Refer to the Labour Court, or parties may agree to have the dispute arbitrated by the CCMA
)

SECOND PURPOSE OF THE EEA: AFFIRMATIVE ACTION:
OUTLINE OF AFFIRMATIVE ACTION:
Chapter III of the EEA addresses the second purpose of the Act, namely to redress past disadvantage and to achieve employment equity in the workplace through the implementation of affirmative action measures
The EEA requires (vaguely) that affirmative action measures must be:
“…designed to ensure that suitably qualified people from designated groups have equal employment opportunities and are equitably represented in all occupational categories and levels in the workforce of a designated employer”
Note that affirmative action measures must be designed to attain implement equity in the workplace
The Labour Court confirmed that affirmative action measures must be applied fairly and rationally. This implies that when designated employers reach this goal, appointments and promotions on the basis of affirmative action will be unfairly discriminatory – Reynhart v University of South Africa
Essentially affirmative action is a tool to be used temporarily to achieve “equitable representation” in the workplace
CASE LAW: Minister of Finance v Van Heerden & another
The CC held that affirmative action measures that “properly fall” within the requirements of the Constitution are presumed not to be unfair. The court said that for affirmative action measures to be rational it must:
· target people or categories of people who had been disadvantaged by unfair discrimination,
· be designed to protect or advance such people or categories of people, and
· promote the achievement of equality
Affirmative action measure do not create a tight to be appointed or promoted to a post
They can be used only as a defence against a claim of unfair discrimination
THE CONTENTS OF AFFIRMITIVE ACTION:
Affirmative action measure must be designed to:
· identify and eliminate employment barriers that adversely affect people from designated groups,
· further diversify in the workplace,
· reasonably accommodate people from the designated groups to enable them to have access to and advancement in employment
· ensure equitable representation of suitably qualified people from designated groups
· retain and develop people from designated groups, and
· implement appropriate training measures, including skills development
The measures implemented by employers may include preferential treatment (such as targeted recruitment) and numerical goals, but not quotas (which require the attainment of fixed numbers over s specific period of time)
The EEA does not require designated employers to implement decisions concerning employment policies or practices that would establish absolute barriers to the prospective or continued employment or advancement of people who are not from the designated groups.
This implies some measure of protection for people who belong to non-designated groups
DESIGNATED EMPLOYERS:
Employers who do not fall in the category “designated employers” may, however voluntarily comply with Chapter III of the EEA which regulates affirmative action
Employers who deliberately take steps to avoid becoming a designated employer is guilty of an offence
Every designated employer must implement affirmative action measures for people of designated groups to achieve employment equity. The employer has specific duties in designing an affirmative action plan, they are:
· consult with representative trade unions and/or their employees, or representatives nominated by them. The interests of employees from across all occupational categories and levels at the workplace, from both the designated as well as the non-designated groups must be represented when consultation takes place
· disclose relevant information to the consulting parties to allow for effective consultation (the provisions of section 16 of the LRA, which deals with the disclosure of information, apply)
· collect information on, and analyse all its policies and procedures, in order to identify employment barriers that adversely affect people from designated groups. A profile of the workforce in each occupational category and level must reflect the degree of under-representation
· prepare and implement an employment equity plan, including amongst other things:
· objectives to be achieved for each year
· numerical goals for under-represented people form designated groups
· strategies and timetables
· duration of the plan
· procedures to monitor and evaluate the implementation of the plan
· people in the workforce responsible for monitoring and implementing the plan, and
· reports to be made to the Director-General of the DoL on the progress made (annually in the case of employers with more than 150 employees and bi-annually by employers with fewer than 150 employees)
Other requirements with which designated employers must comply, include:
· that the employer must display a summary of the EEA in the workplace
· provide a copy of its employment equity plan to employees
· and submit a statement to the ECC on its employees’ income, in each category of the workforce, with a view to reduce disproportionate income differentials
This will enable the ECC to make recommendations on income differentials to the Minister
Failure to comply with the duties set out above may lead to fines for employers and to state contracts being refused or cancelled
BENEFICIARIES OF AFFIRMATIVE ACTION:
DESIGNATED GROUPS:
“Designated groups” mean: 
· “Black people” – is defined to include Africans, Coloureds and Indians as well as South African citizens of Chinese descent
· Women
· People with disabilities
While the EEA is silent on whether South African citizenship is required of the designated groups to benefit from affirmative action, amendments to legislations in terms of the Act, have refined the definition of “designated groups” to apply to South African citizens only
Foreigners can consequently not benefit from affirmative action
The critical lack of skills amongst South Africans, however, poses problems of its won to fill jobs with members of the designated groups
The issue of whether a beneficiary of affirmative action measures must have been personally disadvantaged or membership of designated group is sufficient, has been resolved in Minister of Finance v Van Heerden and another:
· It was held that personal past disadvantage was not a requirement
· The reason for this is that apartheid categorised people in groups, and consequences resulted from group ,membership, without any reference to the circumstances of individuals
· The system meted out disadvantages and afforded advantages according to a person’s membership of a group 
Further regulations to the EEA give guidance regarding the classification of employees to determine the group the person belongs to. It provides for self-classification by employees (a voluntary action) by way of completing Form EEA1
The courts have established the notion of degrees of disadvantage. 
CASE LAW: Fourie v Provincial Commissioner of the SA police Service (North West Province), 
The Labour Court found that there were different degrees of disadvantage between black people and white women in the workplace. Here the applicant (a highly qualified and experienced white woman) complained that she was unfairly discriminated against by being refused promotion. While the court accepted that white women had been discriminated against under apartheid, it held that the degree of discrimination was lower than that suffered by African people, who bore the brunt of apartheid. The court held that in deciding the degrees of disadvantage, cognisance had to be taken of:
· South African history
· the imbalances of the past
· the pact that the apartheid system was designed to protect white people
· the facts that black, particularly African, employees suffered the brunt of discrimination, and
· the purpose and objectives of the EEA
In this instance, the fact that the applicant was not promoted was found to be rational and fair under the circumstances. As there were no black officers at the police station in question, and as the number of white women had already been exceeded, it was fair that a black person was promoted instead of the complainant 
It is important to notice that since 1999, when affirmative action was implemented, race has been favoured over gender and disability, and African over Coloured and Indian
The following has been suggested as a better basis of affirmative action measures:
“….a redress strategy with class objectives at its core would in substance  have the effect of mediating historical racial disparities ….without reinforcing racial identities and aggravating racism…” (emphasis added)
THE MEANING OF SUITABLY QUALIFIED:
In effect the EEA rejects tokenism. In terms if the Act whether a person is “suitably qualified” depends on his/her:
· formal qualifications (such as degrees and diplomas)
· prior learning (such as diplomas not completed)
· relevant experience, or
· capacity to acquire within a reasonable tome the ability to do the job (or to put it differently the potential of the person)
An employer may not unfairly discriminate against someone solely on the ground of that person’s lack of relevant experience
People not suitably qualified cannot be considered for affirmative action
MONITORING AND EFORCEMENT OF AFFIRMATIVE ACTION:
Chapter V of the EEA provides for both formal and informal ways of enforcing affirmative action provisions of the Act
Firstly, employees and trade union representatives, for example, may bring contraventions to the attention of inter alia the employer, a trade union, a labour inspector, the Director-General of the DoL or the Commission for Employment Equity (CEE) established by the EEA
Secondly, and more formally, the Act is enforced by labour inspectors by obtaining written undertakings from employers that they will comply with the Act; by issuing compliance orders; by requesting reviews by the Director-General; or by the Director-General referring cases of persistent non-compliance to the Labour Court
When measuring the compliance of employers with the provisions of the EEA, a number of flexible factors have to be taken into account, namely:
· the extent to which suitably qualified people are equitably represented in a workplace, with regard to:
· the demographic profile of the national and regional economically active population
· the pool of suitably qualified people from designated groups, from which the employer may reasonably expected to promote or appoint employees
· present and anticipated economic and financial factors relevant to the sector
· the employer’s present and planned vacancies in various categories and levels
· the employer’s turnover of labour
· the employer’s progress in implementing employment equity in comparison with other employers in comparable circumstances and in the same sector
· reasonable efforts made by the employer to implement its plan, and
· the extent to which an employer has made progress in eliminating employment barriers that adversely affect people from designated groups


























CHAPTER 6: PROTECTION AGAINST UNFAIR LABOUR PRACTICES UNDER THE LABOUR RELATIONS ACT (LRA)
INTRODUCTION:
A dispute regarding unfair labour practice must amount to a “dispute of right. these entail disputes about existing rights. In contrast, “disputes of interests” concern a creation of new rights. The latter must be resolved by way of industrial action, and not by a court. An employee may be unhappy about something in the workplace, but not sufficiently so to resign. For example: an employee is not promoted, or an employer discontinues a cell phone allowance. Even though the termination of the contract of employment is not yet on the table, section 186 of the LRA may provide protection for employees based on unfair labour practises 
THE LRA:
The LRA gives content to the right to fair labour practices guaranteed in the Constitution. It protects employees against unfair labour practices by employers within the employment relationship. The Constitution guarantees “everyone” a right to “fair labour practices”. One might want to infer that an infringement of this right will amount to “unfair labour practices”. This is not necessarily so.
Differences between these two concepts:
	Right to fair labour practices:
Constitution
	Protection against unfair labour practices:
LRA

	The right to fair labour practices in terms of the Constitution:
· is wide
· protects “everyone”, in other words also workers who are not employees in terms of the LRA
· an infringement of the right to fair labour practices will be determined with regard to surrounding circumstances
	The protection against unfair labour practices in terms of the LRA:
· is limited to the list of actions in the definition of unfair labour practices
· protects employees only against specific actions by employers
· an employee cannot commit an unfair labour practice towards an employer, only an employer can commit an unfair labour practice to an employee



Section 186(b) provides that:
“Every employee has the right to be…subjected to [an] unfair labour practise”
Section 186(2) gives content to the concept “unfair labour practice” by describing a number of practices as follows
“Unfair labour practices” means any unfair act or omission that arises between an employer and an employee involving – 
(a) unfair conduct by the employer relating to the promotion, demotion, probation (excluding disputes about dismissals for a reason relating to the probation) or training of an employee or relating to the provision of benefits to an employee;
(b) the unfair suspension of an employee or any other unfair disciplinary action short of dismissal in respect of an employee;
(c) a failure or refusal by an employer to reinstate or re-employ a former employee in terms of any agreement
(d) an occupational detriment, other than dismissal, in contravention of the Protected Disclosures Act (PDA)….on account of the employee having made a protected disclosure defined in the Act
The definition of “unfair labour practices” in the LRA refers to employers and employees only. This means that an unfair labour practice, can in terms of the LRA, be committed only within the ambit of an employment relationship
LISTED UNFAIR LABOUR PRACTICES:
THE UNFAIR CONDUCT OF THE EMPLOYER RELATING TO PROMOTION:
An employer does not have a legal entitlement to be promoted to a higher post, although some circumstances may show that an employee had a reasonable expectation regarding promotion – for example assurance from the employer
The employer is required to act fairly, both procedurally and substantively, in a decision to promote.
Courts will intervene  in disputes about promotion only if the employer acted in bad faith. Generally speaking, for an allegation of an unfair labour practice regarding promotion to succeed, it must be shown that:
· the employer exercised discretion capriciously 
· the reason provided cannot be substantiated
· the decision was taken on a wrong principle, or
· the decision was taken in a biased manner
THE UNFAIR CONDUCT OF THE EMPLOYER RELATING TO DEMOTION:
“Demotion” means that an employee:
· is transferred to a lower level
· receives less remuneration
· loses benefits, or
· experiences a loss in status
CASE LAW: SA Police Services v Salukazana & others
The transfer of an employee to another area, which brought about a change in his conditions of service and lowering of his status was held to be a “demotion” and an unfair labour practice
CASE LAW: Nxle v Chief Deputy Commissioner, Corporate Services, Department of Correctional Services & others
The court found that the transfer of an employee, in contravention of the employer’s transfer policy, resulted in diminishing the employee’s status and responsibilities, and actually constituted “demotion”
Since the employee had not consented to the transfer it was unlawful and unfair. The so-called “transfer” was held to be invalid and of no legal effect
Demotion can also take place in the context of restructuring or merging of organisations. This would then be based on operational reasons (or even incapacity)
This is allowed as long as such action is taken in accordance with fair procedure. The employer has to consider the best possible option to avoid dismissing employees; therefore demotion can be an option to avoid dismissal
Demotion could be fair as a disciplinary penalty, if it based on a valid reason (for example, as an alternative to the dismissal of an employee found guilty of misconduct), and if it is done in accordance with fair procedure (for example, a disciplinary hearing was held)
THE UNFAIR CONDUCT OF THE EMPLOYER RELATING TO PROBATION:
The purpose of probation is to afford the employer the opportunity to evaluate an employee’s performance before confirming employment. From the provisions of the Code: Dismissal, dealing with probation, one can infer that the failure by the employer to adhere thereto will amount to unfair conduct with regard to probation.
The Code sets the requirements for a fair probationary period as follows:
· the period should be determined in advance
· the period should be a reasonable duration, determined with reference to:
· the nature of the job, and
· the time it would take to determine the employee’s suitability for continued employment
In order to prevent misuse of the probationary period by employers, the Code: Dismissal provides that probation should not be used for the wrong purposes, for example, to deprive employees of the status of permanent employment, or to dismiss probationers at the conclusion of the probationary period and replace them with newly hired employees.
In terms of the Code: Dismissal the employer is allowed, at the end of the probation period, to:
· extend the probationary period to enable the employee to improve his/her performance – only of justified
· dismiss the employee, or
· confirm the appointment of the employee
before extension or dismissal of the probationary period of the probationary employee, he/she must be invited to make representations, which the employer must consider. During this process the employee may be represented by a union representative or a fellow employee
CASE LAW: SACTWU v Mediterranean Woollen Mills (Pty) Ltd
It was held that an employer who does not want to confirm a probationary employee’s appointment must show that the procedure prior to the dismissal included:
· giving the employee an opportunity to improve
· making the employee aware of that the work performance was unacceptable
· counselling the employee if he/she was not able to handle the work, and
· treating the employee sympathetically and with patience
if the employee still fails to perform satisfactorily after these requirements have been met, the contract can be terminated
THE UNFAIR CONDUCT OF THE EMPLOYER RELATING TO TRAINING:
If the employer acts unfairly towards the employee as far as the provision of training is concerned, it will amount to an unfair labour practice
Training is important if it is necessary for the advancement of the employee and if the employer has an established practice of training employees .
CASE LAW: Mdluli v SA Police Service
The employer removed the employee (an inspector) from a training course which would have enabled him to be promoted to the rank of captain. This was done on the basis on an allegation of misconduct relating to the misuse of an official vehicle. The allegation was later withdrawn. The arbitrator ordered to remuneration the employee for the next training course. In the latter case, an employee allege a legitimate expectation to training, but only if the employer acted arbitrarily, capriciously or inconsistently in denying the employee training
THE UNFAIR CONDUCT OF THE EMPLOYER RELATING TO PROVISION OF BENEFITS:
The LRA does not provide a definition of “benefits” and the interpretation given to the term by the courts and the arbitrators are quite narrow. Disputes about remuneration are regarded as interest disputes, in other words, a right has not yet been created. Interest disputes must be resolved by way of industrial action and cannot be resolved by the court
CASE LAW: Schoeman v Samsung Electronic SA (Pty) Ltd
The employer changed the employee’s commission structure and she claimed that is was an unfair labour practise. The court held that the commission was not a benefit but part of remuneration
A debate has ensued about the correct interpretation of “benefit”. For example, in some instances transport allowance and provident funds have been regarded as benefits, and sometimes not
Considering the nature if modern-day salary packages, it is difficult to separate benefits from remuneration, and the difficulties will stay with us until unfair labour practices concept has been reviewed by legislation
THE UNFAIR CONDUCT OF THE EMPLOYER RELATING TO SUSPENSION OR ANY OTHER DISCIPLINARY ACTION SHORT OF DISMISSAL:
There are two types of suspension:
· precautionary suspension
· punitive suspension
PRECAUTIONARY SUSPENSION
Precautionary suspension could be implemented to allow an employer to investigate the alleged misconduct of an employee, and to decide whether disciplinary action should be taken against the employee.
Suspension, as a rule, is with pay unless the employee agrees to suspension without pay, or a law or collective agreement authorises unpaid suspension
An employee should not be suspended unless:
· there is a prima facie reason to believe that the employee has committed serious misconduct, and
· there is some objectively justifiable reason for excluding the employee from the workplace
CASE LAW: Mogothle v Premier of the North West Province & another
It was held that suspension of an employee pending an enquiry into an alleged misconduct is equivalent to an “arrest”, and should therefore be used only when there is a reasonable apprehension that the employee will interfere with investigation, or pose some threat to another
CASE LAW: Tungwana/Robben Island Museum
The applicant was suspended pending a disciplinary enquiry into the allegations that he failed to disclose outside interests and acted negligently
The applicant referred his suspension to the CCMA. The Commissioner found that the charges against the applicant were unfounded. There was no prima facie reason to believe that the applicant had committed serious misconduct, and the employer therefore had no reason to exclude the employee from the workplace. The employee was awarded six months’ salary as compensation of the unfair suspension 
PUNITIVE SUSPENSION:
Fair suspension without pay could be an alternative to a sanction of dismissal in an attempt to correct the behaviour of an employee. In County Fair v CCMA & others and South African Breweries v Woolfrey & others it was held that suspension without pay was a permissible disciplinary penalty “where appropriate”
ANY OTHER DISCIPLINARY ACTION SHORT OF DISMISSAL:
Any unfair disciplinary action short of dismissal by an employer against an employee could amount to unfair labour practice. Warnings and transfers are examples of disciplinary action short if dismissal. Unfair conduct by the employer in this regard would, for example, be where the employer transfers an employee to another province without reason or process.
THE UNFAIR CONDUCT OF THE EMPLOYER RELATING TO A REFUSAL TO REINSTATE OR RE-EMPLOY AN EMPLOYEE IN TERMS OF ANY AGREEMENT:
Former employees are protected against the refusal by an employer to reinstate or re-employ them in terms of any agreement. An example would be where the employer refuses to re-employ a retrenched (ex)-employee where a vacancy arises and, it was agreed (for example in a collective agreement or a settlement agreement) to recall and consider the former employee for such a position
THE UNFAIR CONDUCT OF THE EMPLOYER RELATING TO AN EMPLOYEE SUFFERING AN OCCUPATIONAL DETRIMENT ON ACCOUNT OF A PROTECTED DISCLOSURE (“WHISTLE BLOWING”)
REQUIREMENTS:
If an employee suffers an occupational detriment (other than a dismissal) in contravention of the PDA, because he/she made a protected disclosure in terms of the Act, such occupational detriment will amount to an unfair practice.
The PDA aims to promote a culture of openness and accountability without fear of reprisal
Three requirements have to be met for an employee to establish an unfair labour practise based on an occupational detriment:
· the employee must have made a protected disclosure
· the employer must have taken some retaliating action against the employee which amounts to the employee suffering from an occupational detriment
· the detriment suffered must be on account of (in terms of the LRA) or partly on account (in terms of the PDA) the making of the protected disclosure. This implies a causal link between the disclosure and the retaliating by the employer
THE MEANING OF “ OCCUPATIONAL DETRIMENT” OR “PROTECTED DISCLOSURE”:


OCCUPATIONAL DETRIMENT
Occupational detriment is the subjection of an employee to any of the following as a result of “whistle blowing” (in other words, if the employee, after making the protected disclosure, faces any of the following):
· any disciplinary action
· dismissal, suspension, demotion, harassment or intimidation
· being transferred against the employee’s will
· refusal of a transfer or promotion
· subjection to a term of employment
· subjection to a term of retirement which is altered or kept altered to the employee’s disadvantage
· refusal of a reference or being provided with adverse reference
· denial of appointment to any position or office
· being threatened with any of these actions, or
· being otherwise affected in respect of employment, employment opportunities and work security 
PROTECTED DISCLOSURE:
The PDA distinguishes between a “protected disclosure” and a “general protective disclosure”. The latter covers a wider range of disclosures including disclosures to the media. The general principles of these two overlap to some extent.
The “protected disclosure” is the disclosure of information to specific persons or bodies such as legal advisors, employers, members of Cabinet, the Public Protector or the Auditor-General. It is important that information must be disclosed: suspicion, rumours and personal opinions do not constitute “information”
The employee must make the disclosure:
· in good faith, and
· reasonably believe
· that the information disclosed is substantially true
EXAMPLES FROM CASE LAW:
CASE LAW: Theron v Minister of Correctional Services & another
The disclosure on poor health care of prisoners made by a prison doctor to the Inspecting Justice of Prisons and the relevant Parliamentary Committee was held to be a protected disclosure
CASE LAW: Engineering Council of South Africa & another v City of Tshwane Metropolitan Municipality & another
Weyers, employed by the municipality as managing engineer, informed the employer (orally and in writing) , and copied the Engineering Council and the DoL, that the employer wanted to appoint unskilled and inexperienced people who were unable to perform the duties in the electrical section. The court found that copying the letter to the Engineering Council and the DoL constituted a protected disclosure. The municipality was interdicted from proceeding with disciplinary action against Weyers
CASE LAW: Young v Coega Development Corporation (Pty) Ltd (1)
The court indicated that employees have a choice to approach the Labour Court or the High Court regarding matters relating to the PDA. The courts have generally protected employees by interdicting employers from taking disciplinary action against whistle blowers
RESOLUTION OF UNFAIR LABOUR PRACTICE DISPUTES:
 (
Alleged unfair labour practice
)

 (
Refer for conciliation to bargaining council/CCMA within 90 days
(s91(5) of LRA)
)


 (
Was the dispute resolved at conciliation?
)


 (
If 
Yes
, the matter is settled, if 
No
. Does it relate to probation?
)

 (
If 
Yes
, refer for con-arb (s 191(5A)(b) of LRA)
If 
No,
 does it relate to occupational detriment? (s 191 (13) of LRA s 4(2)(b) of PDA)
)




 (
If 
No
, arbitration (s 191 (5) of the LRA)
If 
Yes
, refer to adjudication by Labour Court or High Court
)




The con-arb process is a single expedited process in which the matter is arbitrated immediately after a certificate of non-resolution is issued
An arbitrator may determine the unfair labour practice dispute referred  to him/her on terms that he/she deems reasonable, including an order for reinstatement, re-employment or compensation of not more than the equivalent of 12 months’ remuneration
Arbitrators and commissioners have wide powers to grant relief to employees. These include declaratory orders, protective promotions, remitting the matter back to the employer for reconsideration and reinstatement to a previous position (in the case of demotion)
The LRA does not expressly place the onus of proof in unfair labour practices disputes on any party. However, the employee who alleges an unfair labour practice must prove all allegations, after which the employer will be given the opportunity to show that the conduct was not unfair
** Chapter 7 is not for exam purposes **
CHAPTER 8: DISMISSAL AND OTHER WAYS OF TERMINATING THE CONTRACT OF EMPLOYEMENT 
DISMISSAL IN GENERAL:
Section 185 (a) of the LRA – every employee has the right not to be unfairly dismissed
Section 186 of the LRA – defines “dismissals”, it can be fair, unfair or automatically unfair
The definition of dismissal indicates what actions performed by the employer would bring the employment relationship to an end. If the employee alleges that the termination amounts to an unfair dismissal, he/she must prove that he/she:
·  is an employee (in order to fall under the protective scope of the LRA) and
· was dismissed ( in terms of one of the actions listed in section 186)
The burden of proof then moves to the employer to prove that the dismissal was not unfair. The only way in which the employer will be able to do this is by proving:
· that there was a fair reason for the dismissal (substantive fairness), and
· that a fair procedure was followed
“Dismissal” in terms of section 186 of the LRA:
186. Meaning of dismissal and unfair labour practice
(1)	"Dismissal" means that- 
(a) 	an employer has terminated a contract of employment with or without notice; 
(a) an employee reasonably expected the employer to renew a fixed term contract of employment on the same or similar terms but the employer offered to renew it on less favourable terms, or did not renew it; 
(c) 	an employer refused to allow an employee to resume work after she- 
(i) 	took maternity leave in terms of any law, collective agreement or her contract of employment; or 
(ii) 	was absent from work for up to four weeks before the expected date, and up to eight weeks after the actual date, of the birth of her child; 
(d) 	an employer who dismissed a number of employees for the same or similar reasons has offered to re-employ one or more of them but has refused to re-employ another; or 
(e )	an employee terminated a contract of employment with or without notice because the employer made continued employment intolerable for the employee. 
(f)	an employee terminated a contract of employment with or without notice because the new employer, after a transfer in terms of section 197 or section 197A, provided the employee with conditions or circumstances at work that are substantially less favourable to the employee than those provided by the old employer.

DEFINITION OF “DISMISSAL”:
TERMINATION OF A CONTRACT BY THE EMPLOYER, WITH OR WITHOUT NOTICE
Example: M catches N red-handed as N takes R1000 cash from the cash register. After a disciplinary hearing N is dismissed with one month’s notice, which is paid to him instead of allowing him to work on the premises for another month
This is the “normal” and most common form of dismissal. The notice periods referred to in this section refer to the minimum requirements for such periods in terms of the BCEA. Whether it was fair or not, is a separate enquiry which will be answered in reference to the requirements of substantive and procedural fairness.
In cases where the employee committed a serious breach of contract, the employer may terminate the contract summarily, that is, immediately (without notice). Despite the fact that the employee will forfeit his/her notice when summarily dismissed, the employee must still get an opportunity to be heard
CASE LAW: SA Post Office v Mampeule
The employee was removed as director of the Post Office. The employer simultaneously terminated his employment because the articles of association of the Post Office stated that when a director ceased to hold office for any reason, his/her contract terminated automatically and simultaneously. The employee’s contract of employment contained a corresponding clause to the effect that his contract would immediately and automatically terminate when he is removed as director of the Post Office. The employer therefore argued that it was not a dismissal, because the action was compelled by articles of association and also agreed to in terms of the contract of employment
The court rejected this argument and held that it was against public policy and not possible in law. The employee had a right not to be unfairly dismissed and could not contract out of this right, and a contract cannot provide for the automatic termination of employment.
REFUSAL OR FAILURE BY THE EMPLOYER TO RENEW A FIXED-TERM CONTRACT:
Example: R has appointed S as project manager on a one-year contract. R renewed the contract for three more consecutive years, and also gave S performance bonuses from time to time as a result of his excellent performance. When S’s contract is not renewed for a fourth time, S claims that he has been unfairly dismissed.
If an employee reasonably expects the employer to renew a fixed-term contract of employment on the same or similar terms, but the employer offers to renew it on less favourable terms, or does not renew it at all, this will constitute a dismissal
The main question in such a situation will revolve around whether the employer’s contract created a reasonable expectation that the fixed-contract would be renewed. Examples of conduct that would create such a reasonable expectation are previous renewals, or assurances of renewal.
CASE LAW: Black v John Snow Public Health Group
The applicants claim that the non-renewal of her fixed-contract (which had previously been renewed) constituted an unfair dismissal.
The court emphasised that, while previous renewals were relevant to determine whether there was a reasonable expectation, they were not decisive
The employee worked for a non-governmental organisation, which depended on foreign funds, and therefore had to review its position annually in the light of the actual funding received. The employee knew that, although the next year’s budget made provision for her post that was no more than a financial plan. She had a hope of renewal, but the employer never created a reasonable expectation.
REFUSAL TO ALLOW AN EMPLOYEE TO RESUME WORK AFTER MATERNITY LEAVE:
Example: F returns to work after four months of unpaid maternity leave. Employer G informs her that they have become used to working without her, and her position no longer exists.
If an employer refuses to allow an employee to resume work after having taken maternity leave, the refusal (termination) will qualify as a dismissal. 
In terms of the BCEA, an employee is entitled to four consecutive months (unpaid) maternity leave. This specific part of the definition of dismissal is an indication of the strong protection of the LRA to female employees whose job security is jeopardised during maternity leave
This is also in line with the ILO Convention 183 on maternity protection. It is important to read this definition of dismissals against the backdrop of the definition of “automatically unfair dismissals” which defines a dismissal relating to a pregnancy automatically
SELECTIVE RE-EMPLOYMENT:
Example: A, B and C worked at Chicken Mania, where they packed frozen chickens. The three of them were caught stealing frozen chickens and they were subsequently dismissed. There last working day was 31 October. On 5 November Chicken Mania asked A if he would like to come work for them again. Although A,B and C were fairly dismissed on 31 October, the selective re-employment of A would mean that B and C may claim that they had been (unfairly) dismissed
Where an employer dismisses a number of employees for the same or similar reasons, and subsequently offers to re-employ one or more of them, but refuses to re-employ another, this will constitute a “dismissal”. 
This type of dismissal will not necessarily be unfair. If an employer retrenched employees and the financial position of the business improves, the employer may re-employ some of the employees. It will not be unfair selective re-employment as long as the employer followed a fair procedure and can justify the selection of re-employment
CONSTRUCTIVE DISMISSAL:
Example: X works for Z as a receptionist. Z has tried on a number of occasions to kiss Z against her will, and Z also keeps sending naked pictures of him to X via email. X resigns because she feels that she can longer work for Z in these circumstances 
Where an employee resigns because the employer made continued employment intolerable for the employee, it will constitute a “dismissal”, better known as a “constructive dismissal”. Although the employee (and not the employer) terminates the contract, it was not done voluntarily. The employer’s conduct made it impossible for the employee to continue working for the employer.
CASE LAW: Copeland and New Dawn Prophesy Business Solutions (Pty) Ltd
The court held that an employee alleging constructive dismissal has to show:
“…convincingly that his resignation…came about as a consequence of the employer being the “villain” in the employment scenario who made the employment relationship “intolerable” to him, to such an extent that he finally in desperation, having exhausted all internal mechanisms of the employer available to him, was left with no other viable alternative but to resign”

The court made it clear that the following three elements must be present to succeed in a claim of unfair dismissal:
· the employee must show that he/she has resigned
· the employee must show that the reason for the resignation was that continued employment become intolerable, and
· the employee must show that it was the employer’s conduct that created the intolerable circumstances
CASE LAW: Albany Bakeries Ltd v Van Wyk and others
The employee resigned after he had been demoted. The court held that, under the circumstances, the demotion did not make employment intolerable
CASE LAW: WL Ochse Webb & Pretorius (Pty) Ltd v Vermeulen
An employee resigned after the employer’s change to the commission structure of all employees had led to a reduction in his income. In this case, however, the Labour Appeal Court held that even though the change in commission structure rendered the employment intolerable and amounted to a constructive dismissal, it was not an unfair dismissal. The employer acted fairly under the circumstances where he had to apply a uniform commission structure in the workplace
The facts of every case must be analysed in order to determine whether the conduct by the employer was mere irritation or insult, or whether it really made continued employment intolerable
AN EMPLOYEE BEING PROVIDED WITH LESS FAVOURABLE TERMS AFTER THE TRANSFER OF A BUSINESS:
Example: K works for L. L sells his business to J. J changes the terms and conditions of the employees so they work six days a week, instead of five. Their salaries are reduced and the retirement age is also changed from 65 to 60. K finds these working conditions unbearable and resigns from J 
This is also a form of constructive dismissal. This part of the definition of dismissal should be read in conjunction with sections 197 and 197A of the LRA, which were specifically designed to protect the interests of employees who are transferred between employers. If the employee resigns because conditions or circumstances at work under the new employer are substantially less favourable than under the previous employer, such termination will constitute a “dismissal”
The LRA aims to protect job security (on more or less the same terms) of an employee affected by the transfer of a business as a going concern from one employer to another, both in the ordinary course of the business and in circumstances of insolvency
In both these instances a contract of employment must continue under the new employer on terms and conditions that are “on a whole” not less favourable to the employee than those under the previous employer. Thus if the conditions are less favourable the employee can with or without notice, terminate the contract of employment, and claim constructive dismissal
AUTOMATICALLY UNFAIR DISMISSALS:
THE CONCEPT OF AUTOMATICALLY UNFAIR DISMISSALS:
The LRA defines “automatically unfair dismissals” in section 187. The motivation for the creation of this specific category of dismissal is to provide a remedy to an employee when a basic right of the employee has been infringed. The only reasons that may justify the infringement of a basic right of the employee will be if:
· it is an inherent requirement of the job, or
· an employee was dismissed because he/she had reached the normal or agreed retirement age
An automatically unfair dismissal carries a more severe maximum penalty than an ordinary unfair dismissal, namely 24 month’s salary. The LRA regards nine types of dismissals as automatically unfair:
Section 187 of the LRA:
(1) 	A dismissal is automatically unfair if the employer, in dismissing the employee, acts contrary to section 549 or, if the reason for the dismissal is- 
(a) 	that the employee participated in or supported, or indicated an intention to participate in or support, a strike or protest action that complies with the provisions of Chapter IV;50 
(b) 	that the employee refused, or indicated an intention to refuse, to do any work normally done by an employee who at the time was taking part in a strike that complies with the provisions of Chapter IV or was locked out, unless that work is necessary to prevent an actual danger to life, personal safety or health; 
(c) 	to compel the employee to accept a demand in respect of any matter of mutual interest between the employer and employee; 
(d) 	that the employee took action, or indicated an intention to take action, against the employer by- 
(i) 	exercising any right conferred by this Act; or 
(ii) 	participating in any proceedings in terms of this Act; 
(e)  the employee's pregnancy, intended pregnancy, or any reason related to her pregnancy;
(f)  that the employer unfairly discriminated against an employee, directly or indirectly, on any arbitrary ground, including, but not limited to race, gender, sex, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, political opinion, culture, language, marital status or family responsibility; 
(g) a transfer, or a reason related to a transfer, contemplated in section 197 or 197A; or
(h)  (
49. 
Section 5 confers protections relating to the right to freedom of association and on members of workplace forums. 
50.
Chapter IV deals with industrial action and conduct in support of industrial action. Section 67(4) and (5) provide- 
(4) An employer may not dismiss an employee for participating in a protected strike or for any conduct in contemplation or in furtherance of a protected strike. 
(5) Subsection (4) does not preclude an employer from fairly dismissing an employee in compliance with the provisions of Chapter VIII for a reason related to the employee's conduct during the strike, or for a reason based on the employer's operational requirements." 
Section 77(3) provides- 
"A person, who takes part in protest action or in any conduct in contemplation or in furtherance of protest action that complies with subsection (1), enjoys the protections conferred by section 67." 
)a contravention of the Protected Disclosures Act, 2000, by the employer, on account of an employee having made a protected disclosure defined in that Act.





 

THE EMPLOYER ACTS CONTRARY TO AN EMPLOYEE’S RIGHT TO FREEDOM OF ASSOCIATION:
Freedom of association refers to an employee’s right to join a trade union, belong to a trade union, and to participate in activities of a trade union (including the right to strike)
If the employer dismisses an employee because he/she exercises one of these rights, the dismissal will be automatically unfair.
Example: if an employer dismisses a successful shop steward for no apparent reason it will constitute an automatically unfair dismissal
An important issue in this regard is concerns senior managerial employee’s right to freedom of association. If a senior manager is also a member of a trade union, there is potential for conflict of interest, since the managerial employee may have access to information that can harm the employer if divulged to the union. At the same time she/he cannot be dismissed when exercising the right to freedom of association
CASE LAW: IMATU & others v Rustenburg Transitional Council
The court recognised the delicate nature of this dual role. Although a senior manager cannot be prevented from joining a union, he/she should act bona fide towards the employer, which, in turn implies that the employee must be careful in balancing the interest of the union and the employer
PARTICIPATION IN OR SUPPORTING A PROTECTED STRIKE OR PROTEST ACTION
When an employee is dismissed for participating in a protected strike or protest action, this will constitute an automatically unfair dismissal. This protection extends to protected strikes only. There are two exceptions to the rule. Employees may be dismissed during a protected strike in cases of:
· misconduct, and/or
· for operational reasons
REFUSAL TO DO WORK OF EMPLOYEES WHO ARE ON A PROTECTED STRIKE
This is a further protection against infringement of the right to freedom of association. If an employer dismisses an employee for refusing to do work which is normally done by an employee who takes part in a protected strike, it will constitute an automatically unfair dismissal
If the employee however refuses to do his/her own work while the other employees are on strike, it will amount to insubordinance
COMPELLING AN EMPLOYEE TO ACCEPT A DEMAND MADE BY THE EMPLOYER
If an employer dismisses an employee because the employee would not accept a demand made by the employer, it will constitute an automatically unfair dismissal. This dismissal is known as a ‘lock-out’ dismissal. It is regarded as automatically unfair because the employer is in effect bullying the employee by threatening him/her with a dismissal if the employer’s demand is not acceded to.
Important to note: this protection must be seen against the employer’s right to change workplace rules and practises. Terms and conditions of employment can however only be changed by way of negotiation. The prohibition against a lock-out dismissal is to ensure that, in the process, the employer does not exert unfair pressure by threatening employees with dismissal.

CASE LAW: NUMSA & others v Fry’s Metals (Pty) Ltd
This issue was under scrutiny in the above mentioned case, where the employer wanted to change a shift system. The union refused this change and persisted with its viewpoint despite several attempts by the employer to persuade it otherwise
In the end, the employer took the position, that, if the union does not accept the shift change, it will have to dismiss the employees for operational reasons. The employee argued that, in that particular business, it was an operational requirement that the workers be willing to work on the new shift system. The dismissal will therefore be not to force the employees to accept the new shift system, but to find (new) employees who would be willing to work in terms of the new system. The court held that the employer’s demand was final and not a mere threat. It constituted a fair dismissal for operational reasons 
 (
Assuming the facts of the 
Fry
 case apply: if the employer completed retrenchments on the 31
st
 of October and started employing new employees on the 1
st
 of November, and half the retrenched workers then returned remorseful and willing to accept the new sy
s
tem and were re-employed by the employer – this would signify that the employer had not intended to retrench but had used a threat of dismissal to force employees to change their minds – and this would be automatically unfair
)




EXCERCISING RIGHTS AGAINST THE EMPLOYER
Where an employer dismisses an employee for exercising his/her rights granted by the LRA against the employer, this will constitute an automatically unfair dismissal. This protects the sanctity of the LRA and prohibits victimisation of employees who exercise rights in terms of the LRA
PREGNANCY, INTENTED PREGNANCY OR REASONS RELATING TO PREGNANCY 
If an employer dismisses an employee because of pregnancy, intended pregnancy or any reason related to pregnancy, this will constitute an automatically unfair dismissal – this provision has given rise to more litigation than any other automatically unfair dismissal
CASE LAW: Swart v Greenmachine Horticulture Services (A division of Sterikleen (Pty) Ltd)
An employee was harassed and victimised because of the non-disclosure of her pregnancy during the interview for the job. Once disclosed after joining the company, she was reprimanded for poor work performance and eventually dismissed based on a misconduct. The court held that the employee has shown that the non-disclosure of her pregnancy was the dominant reason for her dismissal. It was a common cause that there was no obligation on an employee to disclose her pregnancy. She merely had to organise her maternity leave as required in terms of the BCEA. The dismissal constituted an automatic unfair dismissal. This interpretation is correct and important.
CASE LAW: Mashava v Cuzen & Woods Attorneys
A candidate attorney did not disclose her pregnancy during an interview for appointment. When she was appointed and informed the employer of her pregnancy she was dismissed for deceiving the employer during the interview. The court held that the deceit would warrant a dismissal, but failure to disclose a pregnancy does not amount to deceit.


CASE LAW: Wardlaw v Supreme Mouldings (Pty) Ltd
An employee was not allowed back to work after her maternity leave because the employer had discovered that she did not perform her duties properly. She was, therefore, not automatically dismissed, because the reason for her dismissal related to neglect of work prior to maternity leave and not her pregnancy. The dismissal was thus not automatically unfair.
UNFAIR DISCRIMINATION
A dismissal is automatically unfair if based on unfair discrimination against an employee, directly or indirectly, on any arbitrary ground, including, but not limited to:
· race
· gender
· sex
· ethnic or social origin
· colour
· sexual orientation
· age
· disability
· religion
· conscience
· belief
· political opinion
· language
· marital status or
· family responsibility
However, some measures of discretion are allowed as to the fairness of the dismissal if the reason for discrimination is based on:
· the inherent requirements of the particular job, or
· age, if the employee has reached the normal or agreed-to-retirement age for persons employed in that capacity
CASE LAW: Allpass v Mooikloof Estates (Pty) Ltd t/a Mooikloof Equestrian Centre
The employee, when requested by the employer to disclosure personal particulars a few days after starting the job, revealed that he had a number of illnesses (including being HIV positive) and allergies (including being allergic to penicillin). The employer dismissed and removed the employee from the premises. The employer’s justification for his actions was that the employee had ‘misrepresented’ his state of health during the interview.
Two issues arose:
1. was the employee capable of performing his duties ,and
2. if so, whether his dismissal was based on misconduct or his HIV status
The employee claimed, firstly, that he was automatically unfairly dismissed in terms of the LRA due to his HIV status. Secondly, he had a right to privacy and was, therefore, not obliged to disclose his HIV status. Moreover the employee argued that removing him from the premises, his dignity was impaired (in terms of the EEA)
The employer argued that the employee was severely ill and that he would not be able to do his work as stable yard manager, trainer and riding instructor. The evidence showed that the employee’s HIV infection was under control and that he was physically fit to do the job.
The court found that the employer’s opinion that the employee was ill, was based on a general stereotype of all people with HIV. This stereotype affected the employee’s dignity and resulted in the unfair condemnation of the employee to ‘economic death’
The employer further argued that the ability to inject horses with penicillin was an ‘inherent requirement of the job’ and that the employee was unable to do this task
The court held this to be a ‘thin veil’ to disguise the real reason for the dismissal, namely the employee’s HIV status. It was found that the employee was automatically unfairly dismissed in this basis.
CASE LAW: Dlamini v Green Four Security
The applicants (security guards who were dismissed after refusing to shave their beards in terms of the employer’s dress code), claimed they were unfairly discriminated against on the basis of their religious beliefs, and that their dismissals constituted automatically unfair dismissals. They belonged to the Baptised Nazareth Group, which they allege do not allow them to shave or trim their beards. 
The courts question whether being cleanly shaven (as stipulated in the dress code) could be justified as an inherent requirement of the job. It held that, although the employees were entitled to practice their religious beliefs, a balance had to be struck between the competing interests of religion and the commercial interest of the business. It found that the workplace rule could be justified as an inherent requirement of the job. The rule against wearing beards was driven by the ‘practical and inherent need to be neat, to look like security guards and to protect the respondent as a security company with a distinctive image’. While the employer bore the onus of proving that it had considered accommodating the applicants, its failure to do so in this instance was not a ground on which the applicants had challenged their dismissals
TRANSFER OF BUSINESS
Dismissal because of a transfer of a business as a going concern will be an automatically unfair dismissal. The circumstances of each case will determine the period after the transfer for which its protection will last. For example: an employer who buys a business as a going concern is entitled to restructure the business. But if, for example, all transferred employees are dismissed as a result of restructuring that will probably be automatically unfair.
CASE LAW: Viney v Barnard Jacobs Mellet Securities (Pty) Ltd
The employee was retrenched shortly after the company he worked for merged with another company; the employee claimed that his dismissal was automatically unfair. 
The court held that there must be a causal link between the transfer and the dismissal in order to establish such a dismissal.
PROTECTED DISCLOSURES
Making a protected disclosure in terms of the PDA will be automatically unfair. The PDA defines what actions will constitute a protected disclosure.


CASE LAW: Sekgobela v State Information Technology Agency (Pty) Ltd
Here the court found that the main reason for dismissal of the applicant, a manager, was that he had made a protected disclosure about the employer’s failure to adhere to tender procedures (and not misconduct as the employer had alleged before the dismissal), and such dismissal was automatically unfair. The court pointed out that the employer, being an organ of state entrusted with public funds and trusted by the public to adhere to tender policies, exacerbated the matter

DISPUTE RESOLUTION FOR AN AUTOMATICALLY UNFAIR DISMISSAL:
In addition to showing that he/she was dismissed, the employee must also allege that the dismissal was for one of the reasons set out above. The employer must then show that it was not for one of the reasons as set out above – if it was the dismissal was automatically unfair. If the dismissal is based on unfair discrimination, it may be justified by the inherent requirements of the particular job or by the employee’s age (retirement or agreed upon retirement age)
 (
Dismissed by an employer
)
 (
Appeal to Labour Appeal Court
) (
Labour Court makes a ruling
) (
Matter is referred for adjudication by Labour Court
) (
Matter is not successfully resolved
) (
Conciliation is successful and the matter is resolved
) (
Employee must, within 30 days from date of dismissal, refer the dispute for conciliation to CCMA/ bargaining council.
)













	
FAIR DISMISSALS IN TERMS OF THE LRA
The main provisions regarding dismissals are found in section 186 and 188. The LRA makes provision for fair dismissal, dismissal for a fair reason and using the correct procedure
Although dismissal is an option in certain circumstances, the LRA ascribes to the principle of progressive discipline.
This means that employees should be made aware of the standards and conduct required from them. Dismissals should be reserved for serious misconduct or repeat offences. As an alternative, the employer should consider, inter alia:
· counselling
· warnings, and
· informal correction
CASE LAW: Department of Labour v General Public Service Sectoral Bargaining Council & others 
The employee was suspended without pay for three months for serious misconduct. By implementing progressive discipline in this instance, the employer was giving the employee opportunity to correct his behaviour
CASE LAW: Threewaterskloof Municipality v SA Local Government Bargaining Council (Western Cape Division) & others
A senior manager had retained a large amount of money erroneously paid to him by an employer. The employee offered to repay the money by means of monthly instalments of R10. Despite several meetings to discuss the matter he refused to increase his offer. He was consequently dismissed on the basis that he, a senior employee, did not act in the best interest of the employer, and for acting unreasonably. 
The court found in favour of the employer and said that corrective discipline would serve no purpose since the employee was moved by defiance rather than deceit, and has never shown any remorse for his actions, an because the employee did not acknowledge the wrongfulness of his conduct and was unwilling to rehabilitate.
In this situation, dismissal was the only option available.
DISMISSAL FOR MISCONDUCT
SUBSTANTIVE FAIRNESS
In cases of misconduct the employee is at fault, by breaking the workplace rule. In terms of the Code: Dismissal, all employers should adopt disciplinary rules to endure that employees know the required standard of conduct.
This must be communicated to them in a manner that they understand.
Even though misconduct is a recognised reason for dismissal, it still needs to be substantively fair.
Example: Employer E struck bad traffic on the way to work. When he arrived at the office he noticed F playing around on Facebook. He grabbed F by the collar and later handed him a notice to attend a disciplinary hearing. Even though the employer can dictate how employees use office resources, dismissal will not necessarily be substantively fair if the employees were not previously informed that they were not allowed to use Facebook. It would be unfair if one employee were disciplined or dismissed for this transgression of using Facebook, while others did it with impunity.
The Code sets the following requirements for substantive fairness:
· Did the employee contravene a rule or standard regulating conduct in, or of relevance, the workplace?
· If so, was the rule valid and reasonable? This is normally determined with reference to the needs of the workplace and business
· Was the employee aware of the rule, or could he/she reasonably be expected to have been aware of the rule? An employee can only be punished of he/she knew that the conduct was unacceptable and that a transgression of this rule could lead to dismissal
· Was the rule consistently applied by the employer? An employer cannot enforce a rule which has previously been ignored. This is called ‘historical inconsistency’, because the present conduct is inconsistent with the past conduct. If a rule is to be followed in the future the employer should inform the employees beforehand
· Is the dismissal an appropriate action for the contravention of the rule? Normally dismissal will not be appropriate for a first offence, unless the misconduct is serious. The appropriateness of dismissal will depend on the employee’s circumstances, including:
· length of service
· previous disciplinary record
· personal circumstances
· the nature of the job, and
· the circumstances of the infringement itself
APPLICATION OF SUBSTANTIVE FAIRNESS
Case law provides examples of various forms of misconduct for which employees have been dismissed. The basic duty that has been breached in all cases of misconduct is the common-law duty to act in good faith towards the employer.
Employers provide guidelines and clarity by way of a disciplinary code and procedure, but even that cannot cover all possible forms of misconduct. The best way to determine if conduct constitutes misconduct is to determine whether an employee did not perform a duty expected from him/her.
Examples of this approach:
1. Unauthorised absence from work, abscondment, desertion and time related offences:
Principle: the primary duty of the employee is to make his/her services available to the employer. If an employee fails to report for work he/she is in breach of the employment contract. The circumstances of the employee’s absence will determine if the employee can be disciplined and ultimately dismissed
Example 1: an employee cannot be dismissed for one incident of late-coming, but dismissal may be appropriate for repeat incidents of late-coming
Not so straight forward example: S often gets migraines on Fridays and takes sick leave, F, a colleague of S was also booked of sick and was seen shopping everyday during her sick leave
S and F are both abusing sick leave, and may be disciplined for this because they did not report for work and did not act in the best interest of the employer. In AECI Explosives Ltd (Zomerveld) v Mambalu, the Labour Appeal Court confirmed that a dismissal in similar circumstances, where an employee acted unreliably before and after weekends, alleging ill health, will be substantively fair.
Circumstances will determine if dismissal would be appropriate
Example 2: E works for G. After the Christmas holidays she does not return to work. G has tried to contact her without success. She shows up two weeks later and informs G that she was in jail for drunken driving and she only got out on bail.
This would amount to abscondment or absence without leave (AWOL). This should be distinguished from desertion:
	AWOL
	Desertion

	· If the employee does not want to terminate the employment contract, but stays away from work without leave
· Warrants dismissal of the period of absence is unreasonably wrong
· If the employee returns after a few days with a letter to show that he/she had a reason for the absence, for example having been hospitalised or imprisoned, a dismissal will not be appropriate 
	· If the employee, without resigning, stays away from work with the intention of terminating the contract of employment
· The employer must terminate the contract of employment by holding a disciplinary hearing in the absence of the employee
· Even if the employee returns after dismissal, the employer must give him/her an opportunity to be heard



2. Attitudes of hostility, abusive language, racism and insubordination
Principle: an employer may expect of employees to work together in a reasonable harmonious relationship
Application to a less straight forward set of facts: if an employee acts with hostility towards the employer or co-employees, he/she can be dismissed.
If an employee uses abusive language, including swearing and remarks that instigate racism, religious discrimination, sexism or any other discriminatory action, the employee is guilty of misconduct. The abusiveness of the remarks will depend on the context of every case. 
CASE LAW: Lithotech Manufacturing Cape – A Division of Bidpaper Plus (Pty) Ltd v Statutory Council, Printing, Newspaper & Packaging Industries & others
An employee was dismissed for swearing at his superior. In this case the employees used swear words liberally in on the shop floor and even the supervisors admitted to swearing from time to time. 
The Labour Court found that the dismissal was not appropriate. The mere fact that abusive language is used by an employee does not necessarily justify dismissal. All circumstances must be considered
CASE LAW: SA Commercial Catering & Allied Workers Union obo Sikhundla and Radisson Blu Hotel Waterfront
An employee who had made false allegations of racism was fairly dismissed. False accusations of racial discrimination against co-employees or the employer ‘must be addressed zealously if such allegations are baseless’
3. Theft (including petty theft, stock losses), team misconduct, dishonesty and breach of the trust relationship
Principle: theft by an employee causes irreparable harm to the relationship of trust and confidence between the employer and employee, and it would be fair to dismiss such thieving employee.
Application to a less straight forward set of facts: the application in circumstances where the value of the property stolen was minimal has been contentious.
CASE LAW: Miyambo v Commission for Conciliation, Mediation & Arbitration & others
An employee who stole a piece of scrap metal was dismissed. The court held that, even though the value of the property was minimal, the act of stealing impacted on the trust relationship and had significant economic repercussions.
In contrast:
CASE LAW: SA Commercial Catering & Allied Workers Union obo Bolashe and Pinzon Traders (Pty) Ltd
An employee who was dismissed for petty theft was reinstated by the court. The employee worked at a confectionary and ate some bread returned by a customer. As workplace policy provided that perishable stuff should not be resold or given to staff, the bread would have been given to the pigs.
Dismissal as a sanction was found to be too harsh in the circumstances. In the cases of petty theft circumstances will determine whether a dismissal based on breach of trust will be fair.
Thus, the court will have to balance the duties of the employee to act in good faith with the LRA’s approach that employers must follow a process of progressive discipline and use dismissal as a matter of last resort.
If, in a misconduct case, the employer cannot identify the guilty party, it may resort to dismissal of a group of employees:
CASE LAW: Foshini Group v Maidi & others
The employer experienced a 28% loss of clothing stock at a small branch. The employees at the branch refused to attend disciplinary enquiries and were resultantly dismissed.
The Labour Court of Appeal found that dismissal of all the employees at the branch was fair. If  the employees in a small store are unable to explain huge stock losses and show that it was beyond their control the only possible inference to be drawn is that they were guilty. This phenomenon is known as ‘team misconduct’
CASE LAW: SACCAWU obo Molele & others/Mr Price
The Commissioner held that team misconduct may be relied on only if the employer has proved that it had in place an effective system (such as video cameras) and processes for curbing theft to reduce losses.
If there is a sufficiently close link between the misconduct of the employee and the employment relationship, the employer can discipline the employee for such misconduct:
· after hours, and/or
· off the employer’s premises,
provided that the link exists in the particular circumstances, this was the case in National Union of Mine Workers v East Rand Gold & Uranium Co Ltd, where an employee who had attacked his supervisor on the bus to work, was fairly dismissed 
4. Other forms of misconduct
Examples of common forms of misconduct:
· assault
· conflict of interest
· damage to property
· intimidation
· sexual harassment, and
· alcohol and drug abuse
The approach to be followed is to determine whether the employee’s conduct constitutes misconduct, and then the employer must follow the rules relating to substantive and procedural fairness in terms of the LRA.
PROCEDURAL FAIRNESS
Procedural fairness is as important as substantive fairness for a dismissal based on a misconduct (as, in fact, for all other dismissals)
Example: G, an employee, assaulted her employer, H, in the workplace, and in the presence of other employees, H removed G from the premises and never communicated with her again. If G challenged the fairness of dismissal at the CCMA, the Commissioner would probably find that the dismissal was substantively fair, but procedurally unfair. This would mean that G must be compensated by her employer. This is correct because G should have an opportunity to defend herself.
Checklist to ensure a procedurally fair dismissal:
	Step
	Action
	Yes/No

	1
	Did the employer conduct an investigation to determine whether there are grounds for dismissal?
	

	2
	Did the employer notify the employee of the allegations (in a form and language that the employee can reasonably understand)?
	

	3
	Did the employee get reasonable time to prepare?
	

	4
	Was the employee allowed to state a case in response to the allegations?
	

	5
	Was the employee allowed the assistance of a union representative or a co-employee?
	

	6
	Did the employer, after the enquiry, communicate the decision taken, and furnish the employee with written notification of the decision as well as the reasons for the decision?
	

	7
	If the employee is dismissed, did the employer remind him/her of any rights to refer the matter to a bargaining council or CCMA?
	


 (
Special reminder 1: 
discipline against a union representative or an employee who is an office bearer or official of a union, should not be instituted without first informing and consulting with the union
Special reminder 2: 
an employer can dispense with a pre-dismissal hearing only under exceptional circumstances, namely in crisis-zone situations (where there is a danger to life or property) and if the employee waives his/her right to a hearing
)




 (
Dismissed by employer
)DISPUTE RESOLUTION FOR A DISMISSAL BASED ON A MISCONDUCT

 (
Employee must, within 30 days from date of dismissal, refer the dispute for conciliation to CCMA/ bargaining council.
)
 (
Conciliation is successful and the matter resolved
) (
Matter not successfully conciliated
)
 (
Matter is set down for arbitration at bargaining council/CCMA
)
 (
Commissioner makes award
)
 (
Review by Labour Court is possible in limited circumstances
)


DISMISSAL FOR INCAPACITY:
The second recognised reason for an employer to fairly dismiss an employee is for incapacity. Incapacity is regulated by section 188 of the LRA, and it is defined as consisting of poor work performance and ill health or injury.
Incapacity involves some form of behaviour, conduct or inability which is neither intentional nor negligent. A dismissal based on incapacity is, therefore known as a ‘no fault’ dismissal. The LRA recognises two types of incapacity:
 (
Incapacity
)


 (
Temporary illness
) (
Permanent illness
) (
Illness or injury
) (
Poor work performance
) (
After probation
) (
During probation
)






It is sometimes difficult to determine if an employee’s conduct constitutes misconduct or incapacity.
Example: D works at Hairdresser B. She highlights a client’s hair and it turns purple instead of blond. Is D guilty of misconduct or poor work performance?
Sometimes there is a very fine line between incapacity and misconduct.
CASE LAW: Boss Logistics v Phopi & others
The employee pretended during the interview to be an expert sales person, but this later proved to be false. The employer decided not to provide the employee with counselling, training or assistance, since the person’s initial deception had seriously breached the trust relationship. 
It was found that were a senior employee misrepresented his/her experience and qualifications, there is no duty on the employer to provide such employee with counselling or training.
Another area where there is a ‘fine line’ is in the case of substance abuse. If an employee is found to be drunk on duty, it will amount to misconduct and warrant dismissal. However, if the employee alleges that he/she is an alcoholic, the employer should rather consider incapacity (and not misconduct) as a ground for dismissal, because the Code: Dismissal requires employers to regard alcoholism and drug abuse as incapacity, and recommends counselling and rehabilitation rather than dismissal. The circumstances of each case will indicate whether it is a matter of misconduct or of incapacity to act.
POOR WORK PERFORMANCE DURING PROBATION
For the purposes of work performance the LRA distinguishes between employees on probation and employees who have completed their probationary period.
Since one of the purposes of probation is to determine whether an employee can perform the job to which he/she has been appointed, the LRA still requires the employer to act fairly towards a probationary employee. In order to do this the Code: Dismissal, however, compels an employer to give the employee on probation the following assistance before he/she can be dismissed for poor work performance:
· evaluation, instruction, training, guidance or counselling needed to perform his/her duties during this period
· the employer must make it clear to the employee what the performance standard is, and where he/she falls short
· the employer must give the employee assistance and an opportunity to improve
· the employer should measure the progress and give feedback
The required assistance and the period of probation will be determined by the nature of the job. If an employee is dismissed during the probationary period, the employee should have the opportunity to respond to the allegations, and he/she may also be assisted by a union representative or co-employee.
Some employers believe that a probationary employee can be dismissed with 24hours notice and without regard to procedure. This is a fallacy. 
A probationary employee is protected against unfair dismissals and enjoys the protection of the BCEA and the LRA. This means that the probationary employee is entitled to a disciplinary hearing, before being dismissed for misconduct in terms of the Code: Dismissal and the employee must be given notice as required in terms of the BCEA. If the employee cannot do the work, the question is to what extent the employer has to help employee.
The reason for dismissing a probationary employee can be ‘less compelling’ than those for dismissing an employee whose appointment has been confirmed.
POOR WORK PERFORMANCE AFTER PROBATION
After probation, once an employee has been permanently appointed, an employer should be careful when considering dismissal of the employee for poor work performance. The employer should consider other ways, short of dismissal, to remedy the matter. Before an employer can dismiss an employee on this basis, the employer should:
· investigate to determine the reasons for the unsatisfactory performance
· give appropriate evaluation,  instruction, training, guidance or counselling
· give the employee a reasonable period of time to improve
· if the employee then continues to perform unsatisfactory, he/she can be dismissed for poor work performance, and
· during this process the employee has the right to be heard and to be assisted by a union or co-employee
ILL HEALTH OR INJURY
The Code: Dismissal distinguishes between temporary and permanent illness or injury. The LRA allows for the dismissal of ill or injured employees. By way of the following provisions, it aims to provide job security in that an employer is compelled to:
· consider alternatives before dismissal, and
· get input from the employee on alternatives before the employee is dismissed
The Code: Dismissal specifically states that an employer should attempt to accommodate in the workplace an employee injured on duty. 
This means that employers may adopt the most cost-effective means that are consistent with effectively removing the barrier to a person being unable to perform the job and enjoy equal access to the benefits and opportunities of employment. This would include:
i) adapting existing facilities to make them accessible or reorganising work stations
ii) adjusting working time and leave
The employer need not accommodate a qualified applicant or an employee with a disability if this would impose an unjustifiable hardship on the business of the employer. Unjustifiable hardship may be described as action that requires significant or considerable difficulty or expense and would subsequently harm the viability of the enterprise.
The LRA aims to prevent employers from dismissing employees because of injury or illness. 
Example: an employee with cancer undergoes chemotherapy for two months, or an employee has a hip replacement and is off work for three months. Both these employees can potentially return to work
Substantive fairness in cases of dismissal for injury or illness would therefore entail the following:
· the employer must make an informed decision
· the employer must determine whether or not the employee is capable of performing the work, and
· if the employee is not capable the employee must:
· determine the extent to which the employee is able to perform the work,
· the extent to which the employee’s work circumstances might be adapted to accommodate disability, or
· where it is not possible, the extent to which the employee’s duties might be adapted
Procedural fairness would entail:
· that the employee gets an opportunity to respond and make suggestions (may be assisted by a union or co-employee)
· the employer must consult with the employee
· the employer must consider the available medical information, and
· the employer must attempt to accommodate the employee where reasonably possible
Checklist to ensure procedural fairness in cased of temporary as well as permanent illness or injury
	Did the employer take the following into account?
	Yes/No
	Finding an Reason

	1. The nature of the job
	
	Employer will have to substantiate the answer, if yes, or give a reason why not, if no

	2. The period of absence
	
	“

	3. The  seriousness of the illness or injury
	
	“

	4. The possibility of securing a temporary replacement for the ill or injured employee
	
	“

	5. The degree of incapacity
	
	“

	6. The cause of the incapacity: if the employee is incapacitated as a result of a work-related illness or injury, the obligation on the employer to accommodate incapacity of the employee is more onerous
	
	“

	7. The availability of any substitute alternative work or adaption of duties or work circumstances to accommodate the employee’s disability
	
	“



Injury as a result of a workplace accident:
Employees who become disabled during employment should, where practicable, be reintegrated into work. If an employee is, or becomes a person with a disability, the employer should keep in touch with the employee and where practicable, encourage early return to work. This may require vocational rehabilitation, transitional work programmes and where appropriate, temporary or flexible working hours.
CASE LAW: Tshaka and Vodacom (Pty) Ltd
The dismissal of an employee permanently disabled through injury on duty has been found to be unfair because the employer did not consider all alternatives to retain the employee (for example alternative positions outside the city where the employee was based)
DISPUTE FOR A DISMISSAL BASED ON INCAPACITY:
 (
Dismissed by employer
)

 (
Review by Labour Court is possible in certain circumstances
) (
Commissioner makes an award
) (
Matter is 
set down for arbitration at bargaining council/CCMA
) (
Matter is not successfully conciliated
) (
Conciliation is successful and the matter is resolved
) (
Employee must, within 30 days from date of dismissal, refer the dispute for conciliation to CCMA/ bargaining council.
)














INTEGRATED EXAMPLE
Example: P works for L. while painting he fell of the scaffolding, broke his neck and is now paralysed. K also works for L as a painter and also fell of the scaffolding. He only broke his arm.
 Depending on the circumstances, the following laws apply (this is only to illustrate the interaction between various acts, the circumstances of an incident will obviously influence the claims)
· The LRA Acts protects them against unfair dismissal. Neither P, who is permanently incapacitated nor K, who is temporarily incapacitated, can be dismissed unless the employer complies with substantive and procedural fairness
· BCEA: The Act regulates the sick leave and will determine the period.
· The EEA: This Act deals with the prohibition of discrimination based on the basis of disability and people with disabilities also qualify as designated employees. Depending on the circumstances this may be relevant
· COIDA: Since both P and K were injured on duty the will probably qualify for compensation in terms of the COIDA
· If P and K do not qualify for a benefit in terms of the COIDA they may claim from die UIA
DISMISSAL FOR OPERATIONAL REQUIREMENTS
THE DEFINITION OF OPERATIONAL REQUIREMENTS
A dismissal based on operational reasons is regarded as a ‘no-fault’ dismissal, because the termination does not result from the actions or fault of the employee
The terms ‘operational requirements’ is defined in the LRA, and the definition distinguished four broad categories of operational requirements:
· economic needs
· technological needs
· structural needs, and
· similar needs
“Similar needs” would justify retrenchment where:
· the employee’s actions or presence have a negative effect on the business
· the employee’s conduct has led to a breakdown of the trust relationship
· the enterprises’ business requirements are such that changes must be made to the employee’s  terms and conditions of employment
CASE LAW: Joslin v Olivetti System & Networks Africa (Pty) Ltd
Joslin a marketing manager of Olivetti, occasionally carried a camera round his neck at work, had up to 36 pens in his pocket or wore a Springbok cricket cap. Joslin was retrenched because his actions created a negative impression amongst co-workers. 
The court found the dismissal of Joslin unfair and his eccentricity to be harmless. Only eccentric behaviour that are of such a gross nature in that they cause consternation and disruption at the workplace, will justify a dismissal for operational reasons.
CASE LAW: Albany Bakeries Ltd v Van Wyk & others
Where a manager who made racist remarks was fairly dismissed because his presence caused disharmony in the working relationship, was contrary to this.
CASE LAW: Fry’s Metals (Pty) Ltd v National Union of Mineworkers of SA & others
The employer wanted to change the shift system of the company for a more effective operation. The trade union refused despite several attempts at resolving the matter. The employer then dismissed the employees who refuse to work on the new shift system and replace them with employees willing to do so.
SUSTANTIVE FAIRNESS
The difficulty to determine substantive fairness in the case of an operational requirement dismissal is the fact that the employer determines the economical, technological or structural needs of the business
Example: If employer Q wants to buy a machine to make the business more profitable, that’s Q’s prerogative. If this means that five employees, V, W, X, Y and Z will lose their jobs, the question is whether the court can prevent Q from buying the machine
In earlier cases the courts have been hesitant to interfere in the business decisions if companies.
CASE LAW: Kotze v Rebel Discount Liquor Group (Pty) Ltd
It was stated that the court should not ‘second guess’ the employer’s commercial reasons for taking a specific decision to retrench employees. In later decisions the court adopted a stricter approach and held that the employer’s version will not merely be accepted on face value
Rather, the court itself should determine whether retrenchment had a reasonable basis and the commercial rationale. In a later judgment, the court held that the retrenchment should remain a matter of last resort
However in addition to section 189A to the LRA as a result of the 2002 amendments, for the first time, included a definition of substantive fairness
According to section 189A, a dismissal will be substantively fair for operational reasons if the following requirements are met:
· The reason for the dismissal must be for operational requirements as defined in the LRA (that is for, economical, technical, structural or similar needs)
· The reasons must be the real reason for the dismissal and not a cover-up for another, such as misconduct
· The reason on which the decision is based, must actually exist
· The reason must be justifiable and based on rational grounds
· The objective test must be applied when determining the rationality of the reason
· There must have been proper consideration of alternatives, in other words, the employer must have applied its mind and be able to give reasons why there was no alternative to dismissal
· The employer must be able to show that the dismissal was a measure of last resort
· Selection criteria must be fair and objective 
This definition seems to have limited managerial prerogative as far as retrenchments are concerned. The definition was included in section 189A, which deals with so-called ‘large-scale’ retrenchments. It is not repeated in section 189, but similar guidelines can be used to determine the substantive fairness of a dismissal for operational reasons under section 189. Even if an employer wants to increase profit by reducing the workforce that would be a substantively fair reason for retrenchment
PROCEDURAL FAIRNESS IN TERMS OF SECTION 189
The courts are very strict when scrutinising whether a process prescribed by the LRA has been followed



CASE LAW: Maritz v Calibre Clinical Consultants (Pty) Ltd & others
The court held that employees are entitled to a ‘high degree’ of fairness when retrenched. In this case the court found that retrenchment was unfair because the employer did not approach the process bona fide and with an open mind in respect of alternatives or measures to avoid retrenchment.
The process prescribed by section 189 remains the basic retrenchment process, and it is compulsory for small employers and big employer’s undergoing small scale retrenchments to follow this process carefully.
In terms of section 189 there are seven requirements for a dismissal by a small employer or a small-scale dismissal by a big employer. Again procedural fairness can be ensured by the following checklist:
	Requirement
	

	Was there prior consultation?
Consultation must take place when the employer contemplates dismissal; in other words, at a stage when the employer has not reached a final decision to dismiss, but has merely foreseen the possibility
In National Union of Mineworkers of SA v Atlantis Diesel Engines (Pty) Ltd – the Labour Court of Appeal interpreted this to mean ‘at the earliest opportunity’
	

	Whom did the employer consult with?
· The person or group indicated in a collective agreement must be consulted
· If there is no collective agreement, a workplace forum(if there is one) must be consulted
· Alternatively, the employer must consult with any registered trade union, whose members are likely to be affected by the proposed dismissal. 
	

	How did the parties consult?
Consolation in terms of section 189(2) means to ‘attempt to reach consensus’
A single meeting is not sufficient
Jenkin v Khumbula Media Connection (Pty) Ltd – the court found that a single meeting during which the appellant employee was told that the respondent was considering retrenchments and a severance package, was not sufficient to constitute consultation. Such an abrupt process fell short of pre-retrenchment requirements as set out in the LRA. The appellants consequent dismissal was thus procedurally unfair
	

	Did they attempt to reach a consensus?
There are six matters about which the parties must try and reach agreement/consensus:
· appropriate measures to avoid dismissal
· appropriate measures to minimise the number of dismissals
· appropriate measures to change the timing of dismissals
· appropriate measures to mitigate the adverse effects of the dismissals
· the selection criteria
· severance pay 
	

	Did the employer disclose the relevant information in writing?
This is regulated by section 189(3) and 16 of the LRA, which compels an employer to disclose relevant information. The other party’s right to demand the information is thus unrestricted. In terms of section 16(5), four categories of information need not be disclosed, information that is
· legally privileged
· the employer cannot disclose without contravening prohibition imposed on the employer by any law or order of the court
·  confidential; and, if disclosed, may cause substantial harm to an employee or employer, or
· Private personal information relating to an employee (unless that employee consents to the disclosure of that information)
The CCMA, may order two of these categories to be disclosed
	

	Did the employees get a chance to respond?
If the employer does not allow a union or employee representative or workplace forum to make representations during the consultation, dismissal will be procedurally unfair
	

	Did the employer consider all the representations?
The employer should consider the representations in a genuine attempt to retain as many employees as possible, and respond as to why representations are not acceptable
	

	Did the employer use fair and objective criteria?
The Code: Dismissal, Operational requirements acknowledges the criterion of LIFO, which is widely accepted as fair and objective. This however an amount to indirect discrimination if only affirmative action appointments are affected
Also indirect discrimination will be based on age – Screenex Wire Weaving Manufacturing (Pty) Ltd v Ngema & others
	

	Did the employer pay severance pay?
Regulated by section 41 of the BCEA – an employer must pay an employee a minimum of one week’s salary per completed year of continuous employment
The duty to pay severance pay is not absolute. If an employee unreasonably refuses to accept the employer’s offer of alternative employment with that or any other employer, the employee will forfeit entitlement to severance pay.
	



PROCEDURAL FAIRNESS IN TERMS OF SECTION 189A
In 2002 the LRA was amended and section 189A added. This section applies to big employers undertaking large-scale retrenchments.
A big employer is one that employs more than 50 employees
A large-scale dismissal is determined in relation to the number of employees dismissed and the size of the business
The LRA uses the following sliding scale for large-scale dismissals:
· if the employer employs up to 200 employees, and 10 employees are dismissed, or
· if the employer employs more than 200, but not more than 300 employees, and 20 employees are dismissed,
· if the employer employs more than 300, but not more than 400 employees, and 30 employees are dismissed,
· if the employer employs more than 400, but not more than 500 employees, and 40 employees are dismissed,
· if the employer employs more than 500, and 50 employees are dismissed,
Example: H employs 500 employees and retrenches 5; S employs 10 employees and retrenches 6. K employs 250 employees and in January 2010 he retrenched 5 employees, in July 2010 another 10 and in November a further 10
H – is a big employer, but the retrenchment does not constitute a large-scale dismissal. He would therefore use section 189
S – is a small employer. The LRA does not make provision for a large-scale dismissal by a small employer. S will thus use section 189 (and in all further retrenchments)
K – is a big employer. The separate retrenchments are all small-scale retrenchments. However section 189A provides that the number of employees retrenched in the last 12 months determines if it is a large-scale retrenchment. In this case it will be since 25 employees have been dismissed in the last 12 months and there are 250 employees in the workplace. K will follow section 189A
The process in terms of section 189A differed from the process used in section 189 with regard to the following:
·  in terms of section 189A, the parties can get help of a facilitator to assist with the resolution of retrenchment issues
· In terms of section 189A, the parties are forced to comply with the prescribed time frames, and
· In terms of section 189A, the parties can choose to refer the matter to the Labour Court for adjudication, or to go on strike
Who can request a facilitator?
The employer can request the appointment of a facilitator when it gives notice of the proposed retrenchments, or a representative of the majority of the employees may request a facilitator. This must be done within 15days of the employer’s notice of contemplated dismissal. If neither party requests a facilitator within 15days, they may still agree to request a facilitator during the consultation process.
What does a facilitator do?
The facilitator must conduct facilitation in line with the Facilitation Regulations. The facilitator:
· chairs the meeting between the parties
· decides any issue of procedure that arises in the course of meetings between the parties
· arranges further meetings after consultation with the parties, and
· directs the parties to engage in consultations without a facilitator being present
The facilitator’s decision is final in respect of any matter concerning the procedure for conducting the facilitation, including the date and time of meetings. By agreement between the parties, the facilitator may perform any other function
What are the time limits sets by section 189A?
If a facilitator was appointed, an employer may not dismiss the employees before 60 days have elapsed from the date on which the appointment if a facilitator was requested. The employer must also give proper notice of retrenchments in accordance with section 37(1) of the BCEA
What if no facilitator was appointed?
If no facilitator was appointed, a minimum of 30 days must elapse before a dispute about the contemplated dismissal can be referred for conciliation to the CCMA or a council. The dismissals may not be carried out during this period of at least 30 days. In practise this means that the soonest that the employer would be able to dismiss, will be after the expiry of both 30 day periods, that is, 60 days after giving notice if the contemplated large-scale dismissal.
DIPUTE RESOLUTION FOR A DISMISSAL BASED ON OPERATIONAL REQUIREMENTS
If the conciliation is unsuccessful, the matter must be referred for adjudication except when:
· the dispute relates to the unfair retrenchments of a single employee, that employee has the choice to refer the dispute to the CCMA or the Labour Court, so as not to limit a single employee, who may not be able to afford legal costs of Labour Court litigation
· the employees or union can choose either to strike or to refer the matter to the Labour Court; if the choice was to strike, the matter cannot be referred to the court.
 (
Dismissed by employer
)


 (
Employee must, within 30 days from date of dismissal, refer the dispute for conciliation to CCMA/ bargaining council.
) (
Review by Labour Court is possible in certain circumstances
)

 (
Conciliation is successful and the matter is resolved
) (
Matter is not successfully conciliated
)

 (
Employees embark on a strike
) (
Matter 
is referred for adjudication by Labour Court
)

 (
Labour Court makes ruling
)
 (
Appeal to Labour Appeal Court
)
OTHER ASPECTS OF DISPUTE RESOLUTION
The regulation of dismissal is important because employers must be able to run their businesses effectively and productively, with the right to ‘hire and fire’ particularly important in this context. The LRA, therefore allows employers to dismiss employees, provided that it is for a fair reason and fair procedure is followed. This is in line with ILO ‘decent work’ guidelines. 
The LRA (along with the BCEA) was designed to provide a ‘one-stop-shop’ for all labour matters, as opposed to the more cumbersome process under the 1956 LRA and the common law. The LRA aims to create a fast, efficient and simple dispute-resolution mechanism. Some aspects aimed at simplifying the process are:
· the prescription periods are shorter
· the manner in which cases must be referred is simple
· the involvement of legal representatives in the process, especially the CCMA is limited
CONCILIATION AND ARBITRATION
	Conciliation
	Arbitration

	· if after the internal processes in the workplace have been followed and completed, the employee wants to challenge the fairness of a dismissal, the reason of the dismissal will again determine the  dispute resolution route
· in most cases of alleged unfair dismissal, the LRA requires that the matter must first be referred to for conciliation
· if conciliation is unsuccessful, a dispute about a dismissal based on misconduct, incapacity or operational requirements will go for arbitration, while a dispute about automatically unfair dismissal will go for adjudication to the Labour Court
	· arbitration by the CCMA is not a stopover on the way to the Labour Court. The CCMA is a separate dispute resolution body with jurisdiction to conduct arbitration. The LRA specifically determines when a dispute must go for arbitration and when for adjudication
· arbitration can take place at a bargaining council (if there is one registered in the area and sector in which the employee worked) or to the CCMA (if no council exists)
· the award by the arbitrator is final. This means that such award can only be taken on a review




REVIEWS AND APPEALS
· A review in the context of the LRA has been given a wider interpretation that the common-law concept, because the LRA provides for compulsory arbitration
· In the matter of Sidumo & another v Rustenburg Platinum Mines & others, the test for review was formulated as follows:
“is the decision reached by the commissioner, one that a reasonable decision maker would not reach”
· If a reasonable decision maker would have come to a different decision that the arbitrator, the matter may be reviewed
· Section 167 of the LRA allows for an appeal to the Labour Appeal Court and ultimately the SCA, unless it is a constitutional matter. A Superior Courts Bill (currently before parliament) proposes the Labour Appeal Court as the highest court of appeal in terms of labour matters
· The main differences between a review and an appeal is that in a review the manner in which the conclusion was reached is under scrutiny, whereas on appeal the conclusion reached is under scrutiny (this distinction is contentious)
REMEDIES
· The primary remedy for unfair dismissal is reinstatement, which must be ordered except in the following circumstances, when compensation will be awarded:
· the employee does not wish to be reinstated or re-employed
· the circumstances surrounding the dismissal are such that a continued employment relationship would be intolerable
· it is not reasonably practicable for the employer to reinstate or re-employ the employee, or
· the dismissal is unfair only because the employer did not follow fair procedure
· The LRA caps the amount of compensation that can be awarded for an unfair dismissal. A maximum of 12 months’ salary can be awarded as compensation to an employee whose dismissal is found to be substantively and/or procedurally unfair
· It is calculated at the employer’s rate of remuneration on the date of dismissal
· The compensation awarded to an employee whose dismissal is automatically unfair must be ‘just and equitable’ in all the circumstances but not more than the equivalent of 24 months’ remuneration
THE COMMON-LAW DISPUTE RESOLUTION ROUTE
In terms of common-law, if one of the parties failed to perform its duties in terms of the employment contract, it would constitute a breach of contract, and that would entitle the other party to:
· accept the other party’s repudiation of the contract and claim damages, or to
· enforce the contact and claim damages where applicable
Although the LRA has measures specifically designed to deal with the termination of the contract of employment, it is still possible for parties to use the common-law route.
A claim would be based in terms of breach of contract via the High Court, as opposed to a claim for unfair dismissal via the Labour Court
This means that the Labour Court does not have exclusive jurisdiction in terms of matters relating to the employment relationship – this is to be amended in terms of the Labour Relations Amendment Bill, currently under review by Parliament
‘Forum shopping’ means that a disgruntled dismissed employee can, in certain circumstances, choose whether to pursue a contractual claim under the common-law or a claim of unfair dismissal in terms of the LRA
OTHER WAYS OF TERMINATING THE EMPLOYMENT CONTRACT:
· resignation by the employee – in terms of the BCEA
· termination on completion of an agreed period or task – fixed term employment contract
· termination by mutual agreement – both parties must agree
· termination on grounds of impossibility of performance – also includes death of employee
· termination as a result of insolvency of the employer*
· termination as a result of retirement –normal or  agreed upon retirement age
*TERMINATION AS A RESULT OF INSOLVENCY OF THE EMPLOYER
The following consequences will arise:
· the contract is suspended from the date of sequestration for a period of 45 days after the appointment of a trustee
· under certain circumstances the contract may be terminated by a trustee or liquidator prior to the 45 day’s term of suspension. The Insolvency Act distinguishes between a trustee and a liquidator. Where an insolvent employer is an individual, a trustee is appointed, and where an insolvent employer is a company a liquidator is appointed
· the employee need not render services to the employer
· the employee is entitled to severance pay and to claim damages suffered as a result of such termination
· in the case of insolvency of the employee, he/she may continue working only with permission of the trustee



























CHAPTER 9: CONTEXTUALISATION OF COLLECTIVE LABOUR LAW
FREEDOM OF ASSOCIATION
SCOPE OF FREEDOM OF ASSOCIATION
Freedom of association means that people have the right to associate with others in order to defend and protect their common interests.
In the workplace, freedom of association entails the right of workers to form and join trade unions of their choice and to participate in these unions ‘lawful activities’
The Constitution (section 23) grants a general right to freedom of association to ‘everyone’, as well as the right to freedom of association for trade unions
[image: ]
The LRA also grants employees the right to freedom of association and protects both employees and people seeking employment, should this right be infringed upon
A question arose whether groups excluded from the LRA, such as the Defence Force, are entitled to form and join trade unions, based on their right to freedom of association in terms of the Constitution.
This matter came before the Constitutional Court (South African Defence Union v Minister of Defence & another), which found that although uniformed members of the South African Defence, The Secret Service and the Intelligence Service are excluded from the protection of the LRA, they can claim the right to freedom of association under section 23 of the Constitution (non-uniformed members of the Defence Force are civil servants and fall under the LRA)
Another group with limited freedom of association is managerial employees, who must balance the right to freedom of association with the common-law duty to act in good faith towards their employers. Disputes about the interpretation or application of the right to freedom of association, should be referred for conciliation to a bargaining council or the CCMA (if no council exists). If the dispute remains unresolved, it should be referred to the Labour Court for adjudication.

INFRINGEMENTS ALLOWED
The Constitution allows for ‘union security arrangements in collective agreements’. This refers to the so-called ‘closed-shop’ and ‘agency-shop’ agreements which infringe an employee’s right to freedom of association. The only limits set in the Constitution are that such agreements must:
· be contained in a collective agreement, and
· comply with the general limitation clause of the Constitution
Example: K employs 100 employees. 60 of them belong to trade union T. These members pay a monthly membership fee of R20. From the other 40 employees 10 belong to union R and 30 are non- unionised. Every year with wage negotiations, T negotiates with K and the increase agreed on is applied across the board. T feels that it does all the hard work which both union and non-union members benefit from. If T concludes an agency shop agreement with K, it will mean that K will deduct an agency fee of R20 from all of the other 40 employees and pay it over to T. The other 40 employees do not have to be members of T; however the members of R will pay their own membership fee for R as well as the R20 agency fee.
If K and T conclude a closed shop agreement, it will mean that all other 40 employees of K must become members of T. R will no longer be allowed to operate in the workplace. All 100 employees will pay the R20 membership fee to T 
An agency agreement is:
· concluded by the majority union and the employer or an employer’s  organisation
· concluded by way of collective agreement
· the employer must deduct an agreed agency fee from the salaries of the employees identified in the agreement. In this regard note the following:
· it may be deducted only from those who are not members of the union but who are eligible for membership
· conscientious objectors to the policies of the union (on religious or moral grounds) must pay the fee which, in turn, must be paid into a fund administered by the DoL
· the fee that non-members pay cannot be higher than the subscription fee payable by all members of the majority union
· agency fees are paid over to a separate account and can be used only for the benefit of all the employees at the workplace
· agency fees may not be used for political affiliation and may not be used for any purpose other than advancing or protecting the socio-economic interests of the employees, and 
· the employer can deduct agency fees from wages of employees without their authorisation
A closed-agreement is:
· concluded by the majority union and the employer or an employer’s  organisation
· concluded by way of collective agreement
· the employees to be covered by the agreement must have a ballot before a closed-shop agreement is concluded.
· two thirds of the employees (that will potentially be covered) who voted, must vote in favour of the agreement
· union subscription fees may not used for political affiliation and may not be used for any purpose other than advancing or protecting the socio-economic interests of the employees
· employees who are already employed when the closed-shop agreement came into effect, and conscious objectors may not be dismissed for refusing to join the union which is a party to a closed shop agreement
· closed-shop agreements may be terminated if a majority of the employees vote for its termination
· it is not unfair to dismiss an employee for refusing to join a union which is a party to a closed-shop agreement, or who is refused union membership, or has been expelled from a union which is a party to the agreement, provided that the refusal or expulsion is in accordance with the union’s constitution and that the reason for the refusal or expulsion is fair
· an employee may not be required to be a member of a majority union before the commencement of employment. The latter is called a post-entry closed-shop agreement (the opposite is a pre-entry closed shop agreement, that is, al closed shop agreement that requires an employee to be a member of a majority trade union before employment). Pre-entry closed shops are not allowed in South Africa
ORGANISATIONAL RIGHTS
PURPOSE OF ORGANISATIONAL RIGHTS
Organisational rights are granted to union by the LRA to enable them to function more effectively and to build support in the workplace. Organisational tights are granted only to registered trade unions. The LRA provides for 5 organisational rights:
1. the right of access to the premises of the employer
2. the right to have trade union membership fees deducted by way of stop order
3. the right to elect shop stewards
4. the right of shop stewards to get time off for trade union activities, and 
5. the right to disclosure of information
These rights would entail the following:
	Organisational right
	Content of the right

	Access to the workplace (section 12)
	Allows the union to:
· enter the employer’s premises to recruit members, communicate with members and also to serve its members’ interest
· hold meetings with employees at the workplace, but outside working hours, and
· let members vote at the employer’s premises in union elections or ballots

	Stop order facilities (section 13)
	· authorisation to implement stop orders to the employers must be in writing
· the employer should start with deductions (as agreed to) as soon as possible and pay the money over to the union not later than the 15th day of each month
· an employee may revoke his/her stop order authorisation by giving the employer and the union written notice to that effect

	Election of shop stewards (section 14)
	· the number of shop stewards to be elected depends upon the size of the workforce
· the number of shop stewards increases on a sliding scale in accordance with the number of union members employed in the workplace
· shop stewards have the right to represent employees, and monitor the employer’s compliance with the law
· shop stewards are entitled to reasonable time off with pay during working hours to perform union functions
· shop stewards are employed by the employer, not the union

	Leave of absence for union activities (section 15)
	· shop stewards are entitled to paid leave to perform functions on behalf of the union
· details are normally arranged between the employer and the union

	Disclosure of information (section 16)
	Only relevant information must be disclosed, that is, information that will allow shop stewards to perform union functions effectively and engage effectively in collective bargaining

The employer cannot be expected to disclose information which:
· is not available
· is not relevant to the issue(s) under discussion
· is legally privileged
· could harm the employer’s business interest if disclosed, and
· is private personal information relating to an employee (unless the employee has consented to the disclosure of such information)



Whether the trade union is entitled to organisational rights depends on the level of representativeness of the trade union in the workplace, which can be either majority representation or sufficient representation. If a union represents the majority of the workers, it will have access to all organisational rights, if sufficiently it will only have access to certain organisational rights.
DIFFERENT LEVELS OF REPRESENTIVITY BY UNIONS FOR DIFFERENT RIGHTS
 (
Representation
) (
Organisational rights
)

 (
Access to the workplace
Membership fees deducted from wages
Can elect shop stewards
Shop stewards get leave for union activities
Disclosure of information
) (
Union has a majority
Union represents 51% more of all employees in the workplace
)



 (
Access to the workplace
Membership fees deducted from wages
Shop stewards get leave for union activities
)
 (
Union is sufficiently represented
Union represents less than the majority of the workplace. The LRA does not define sufficiently representative but gives guidelines (approx 30%)
)


 (
Union may enforce rights through collective bargaining an
d
 industrial action (two or more tra
d
e unions may act jointly to acquire rights)
) (
Access to the workplace
Membership fees deducted from wages
) (
Union is a member of a bargaining council
) (
Minority union
)








ACQUISITION OF ORGANISATIONAL RIGHTS
Trade unions may acquire organisational rights in the following ways:
· collective agreement
· membership of a bargaining council
· strike action
· section 21 procedure
COLLECTIVE AGREEMENT
The LRA makes provision for a registered trade union and an employer or employer’s organisation to conclude a collective agreement that regulates organisational rights. This means, even if the trade union is not representative, it could have organisational rights on which the parties agreed
MEMBERSHIP OF A BARGAINING COUNCIL
A registered trade union that is a party to a bargaining council, automatically acquires the right of access to the premises and the right to have trade union subscriptions deducted by stop orders, in respect of all workplaces falling within its jurisdiction of the bargaining council. A union acquires these rights irrespective of whether it is sufficiently representative or not
STRIKE ACTION
A trade union, including a minority union, may strike in support of a demand for organisational rights even if it does not meet the statutory threshold for acquiring such rights
SECTION 21 PROCEDURE
This process entails that the registered trade union must notify the employer in writing that it seeks to exercise organisational rights. The notice must contain the following information:
· the workplace n which the union seeks to exercise these rights
· the representivity of the trade union in that workplace
· the rights that the trade union wants to exercise, and
· the manner in which the trade union wants to exercise those rights
The notice must also be accompanied by a certified copy of the trade union registration certificate. 
The employer must meet with the union and the parties within 30 days of the receipt of notice, and must try to reach a collective agreement to regulate the matter. If a resolution fails the matter can be conciliated at the CCMA or arbitrated.
In making the award in terms of section 21, the Commissioner:
· must seek to minimise the proliferation of trade union representation in a single workplace, and where possible, to encourage a system of representative trade union in a workplace
· must seek to minimise the financial and administrative burden of requiring an employer to grant organisational rights to more than one registered union
· must consider the:
· nature of the workplace
· the nature if the one or more organisational rights the registered trade union seeks to exercise
· the nature of the sector on which the workplace is situated, and
· the organisational history at the workplace or any other workplace of the employer, and
· may withdraw any of the organisational rights once conferred which are exercised by any other registered trade union in respect of that workplace, if that other union has ceased to be a representative union
In order to determine the membership or support of the registered trade union, the Commissioner must:
· make the necessary inquiries
· where appropriate, conduct a ballot of the relevant employees, and
· take into account any other relevant information
The employer must co-operate with the Commissioner and make available any information needed, an employer who alleges that a union is no longer a representative union may apply to the CCMA to withdraw any of the organisational rights previously granted
Section 21 procedure:
 (
Union notifies employer in writing that it intends to exercise organisational right(s)
)
 (
Strike or lock-out
If the union gives notice of its intention to strike it may not refer the dispute for arbitration for a period of 12 months from the date of notice
The same condition applies for an employer giving a notice for a lock-out
) (
Either party can request arbitration where after the Commissioner may determine the representativeness of the union and the manner in which rights are to be exercised
The Commissioner may consider application for withdrawal of the rights, and the relevancy and confidentiality of information
Any arbitration award is binding on the parties
) (
Within 30 days of the notice, employer and union meet in an attempt to conclude a collective agreement
) (
Matter is not successfully conciliated 
) (
Either party refers dispute (in writing) to the CCMA for conciliation
) (
Collective agreement concluded
) (
No agreement
)


















DISPUTE RESOLUTION FOR ORGANISATIONAL RIGHTS
Any party may refer the dispute to the CCMA for conciliation, if conciliation fails for arbitration. Disputes about disclosure of information follow the same route. The Commissioner must strike a balance between the employer’s right to privacy and the interest of sound collective bargaining
COLLECTIVE BARGAINING
The LRA and the Constitution does not define ‘collective bargaining’. Unlike consultation, collective bargaining presumes a willingness by each party, not only to listen and to consider the representations of the other party, but also to abandon its own fixed positions where possible, in order to find common ground
‘Collective’ refers to the fact that the employees join together in trade unions to increase their power in bargaining with employers over wages, working conditions and any other matters of mutual interest between them. Only trade unions can engage in collective bargaining, not an individual employee
DUTY TO BARGAIN?
The inclusion of the right to engage in collective bargaining in the Constitution does not create a duty for either of the parties to bargain with each other. The LRA does not compel parties to bargain with each other; however the LRA encourages collective bargaining. Should an employer refuse to bargain, the Act allows for strike action by the employees to convince the employer to bargain. A refusal to bargain includes:
· the employer’s refusal to recognise a trade union as a bargaining agent
· the employer’s refusal to establish a bargaining council
· the employer’s withdrawal of recognition of a collective bargaining agent
· the employer’s resignation as a party to a bargaining council, and
· the employer disputing appropriate bargaining units, levels and topics
Disputes regarding refusal to bargain must first be referred to the CCMA for an advisory award. An advisory award provides guidance only; and is not binding on the parties
BARGAINING AGENTS
Collective bargaining is performed by bargaining agents, namely trade unions and employer’s organisations. The LRA sets requirements for unions and organisations relating to the registration.
A trade union is defined as an association of employees whose principle purpose is to regulate relations between employers or employer’s organisations and employees
Only employees may be members of a trade union, not job-seekers and ex-employees
To qualify as a trade union, an association of employees need not be registered. However, registration is beneficial since only registered trade unions are entitled to rights, such as the right to:
· conclude a collective agreement enforceable under the LRA
· acquire organisational rights
· be a member of a bargaining council, statutory council and workplace forum, and
· conclude closed shop and agency shop agreements
The powers and functions of a bargaining council are outlined in section 28 of the LRA. A bargaining council has three main functions:
· to conclude collective agreements
· to enforce those agreements, and
· to prevent and resolve labour disputes 


LEVELS OF BARGAINING
Collective bargaining can take place at, plant level, sector level or industry level. However, the LRA encourages collective bargaining at sector or industry level.
Provision is made for the establishment of bargaining councils for a particular sector. It is at this level where bargaining will take place. Bargaining councils can be established in the private as well as the public sector. The private sector is the economic sector in which the State is not the employer.
DISPUTES THAT THE LRA REQUIRES A BARGAINING COUNCIL TO RESOLVE 
	Type of dispute
	Bargaining council jurisdiction

	Disputes about freedom of association
	A bargaining council only can conciliate these disputes, failing which they should be referred to the Labour Court for adjudication

	Disputes of interest in an essential service
	A bargain council can conciliate and arbitrate these disputes

	Disputes about severance pay
	A bargain council can conciliate and arbitrate these disputes

	Disputes about unfair labour practices
	A bargaining council can conciliate unfair labour practice disputes provided that they do not relate to discrimination. Discrimination disputes must be referred to the CCMA for conciliation, failing which they must go to the Labour Court for adjudication

	Disputes that may lead to a strike or lock out
	A bargain council only can conciliate these disputes

	Dismissal disputes, if the reason for dismissal is:
· based on operational requirements
· for participating in an unprotected strike
· for reasons connected to a closed-shop agreement, or
· automatically unfair
	A bargain council only can conciliate these disputes

	Disputes based in misconduct and incapacity
	A bargain council may conciliate and arbitrate these disputes by way of con-arb procedure



COLLECTIVE AGREEMENTS
The main goal for collective bargaining between an employer and a trade union is to reach a consensus about certain matters and formalise their relationships by means of a collective agreement. A collective agreement regulates the rights and duties of the parties as well as the terms and conditions of employment of workers
“Collective agreement” is defined in the LRA as a written agreement concerning terms and conditions of employment or any other matter of mutual interest concluded between one or more registered trade unions on the one hand or registered employer’s organisations on the other hand
Three important elements that distinguish a collective agreement from any other agreement between employees and employers:
· a collective agreement must be in writing
· only registered trade unions can be a party to a collective agreement
· a collective agreement must regulate terms and conditions of employment or any other matter if mutual interest between a trade union and the employer or employer’s organisation

A collective agreement binds:
·  the parties to the agreement
· each party to the agreement and the members of every party to the agreement in so does as the provisions are applicable to the,
· members of a registered trade union and employers who are members of a registered employer’s organisation that are party to the collective agreement if it regulates
· terms and conditions of employment, or
· the conduct of the employers in relation to their employees or the conduct of the employees in relation to their employer
· employees who are not members of the registered trade union(s) party to the agreement are bound by agreement if
· the employees are identified in the agreement
· the agreement expressly binds the employees, and
· the trade union or unions represent the majority if all the employees employed in the workplace
A collective agreement varies any contract of employment between an employee and an employer if they are both bound by a collective agreement.
WORKPLACE FORUMS
To encourage workers participation in the workplace, the concept of a ‘workplace forum (hereafter forum)’ has been introduced by the LRA. A forum is an in-house institution promoting workers’ participation in decision making at the workplace. Forums are intended to deal with non-wage related issues such as restructuring, introduction of new technology, new work methods and the like
Difference between a workplace forum and a trade union:
	Trade union
	Workplace forum

	· a union is a juristic body
	· a forum is not a juristic body

	· a unions deals with wage-related issues
	· a forum deals with non-wage related issues

	· a union can embark on industrial action
	· a forum cannot embark on industrial action



All employees including non-union members can be members of a forum, senior managerial employees may not. Only registered trade unions or trade unions acting jointly, representing the majority of employees employed in the workplace, may apply for the establishment of a forum.
A forum may be established in any workplace of employers with more than 100 employees, either through a collective agreement or through the intervention of the CCMA. A forum must meet regularly. The functions of the forum are to consult on certain matters and to have joint decision making on other matters
WHAT IS CONSULTATION?
Consultation entails that the employer:
· allows the forum to make representations and to advance alternative proposals, and
· considers and responds to these and, if the employer disagrees with them, that it must state the reason for disagreeing
Consultation must take place before the employer implements any proposal

WHAT IS JOINY DECISION MAKING?
Joint decision making requires the employer to consult and reach consensus with a forum.
MATTERS FOR CONSULTATION
Proposals relating to (unless they are regulated by a collective agreement):
· restructuring the workplace
· changes in organisation of work
· total or partial plant closure
· mergers and transfers of ownership in so far as they have an impact on the employees
· the retrenchment of employees
· exemption from any collective agreement or law 
· job grading
· criteria for merit increases if payment if discretionary bonuses
· education and training
· product development plans, and
· export promotion
a bargaining council or representative union and an employer may conclude a collective agreement granting a forum the right to be consulted about additional matters that fall within the council’s registered scope.
MATTERS FOR JOINT DECISION MAKING
Matters for joint decision making cannot be regulated by a collective agreement
Matters for joint decision making include:
· disciplinary codes and procedures
· the proper regulation of the workplace (except for work-related performance)
· measures designed to protect and advance  persons disadvantaged by unfair discrimination, and
· changes by employer-representatives on boards of employer-controlled schemes with regards to social-benefits
A representative union and the employer may also enter into a collective agreement conferring on the forum joint decision making in respect of additional matters or removing other matters
In fulfilling its duties to consult and to have joint decision making, an employer is required to disclose all relevant information that will allow the forum to participate effectively in consultation and joint decision making.
However, the employed is not obliged to disclose information:
· that is legally privileged
· that the employer may not disclose without contravening a law or court order
· that is confidential and, if disclosed, may cause substantial harm to the employee or the employer, and
· private personal information relating to an employee (unless the employee has consented to the disclosure)
Disputes about disclosure of information must be referred to the CCMA, if unresolved it must be arbitrated. The Commissioner will not compel the employer to disclose irrelevant information.
CHAPTER 10: INDUSTRIAL ACTION
Industrial action can take place in the form of strikes, secondary strikes, pickets and protest action, while employers have recourse to locks-outs
The right to strike is protected in the Constitution “Every worker has the right….to strike”. The Constitution however does not give employers the right to lock-out employees. Employers’ right to lock-out is implied in the Constitutions’ express protection of the right to bargain collectively.
The LRA in section 64(1) provides that every employee has the right to strike and every employer has the recourse to lock-outs
The ILO indirectly protects the right to strike and to lock out in terms of the ILO Convention 87 and 98, which were both ratifies by South Africa
	Employee’s action
	Purpose

	Strike
	to remedy a grievance or to resolve a matter of mutual interest between employees and employers

	Secondary strike
	to strike in support of another strike (known as the primary strike) in order to put pressure on the primary employer to accede to the demands of the striking employees

	Picket
	to peacefully demonstrate support for any protected strike or opposition against any lock-out

	Protest action
	to promote or defend socio-economic interest of workers 



	Employer’s action
	Purpose

	Lock-out
	to compel employees to accept a demand in respect of any mutual interest between employer and employee



HURDLES IN THE WAY OF PROTECTED INDUSTRIAL ACTION
Strikes and lock-outs are not automatically protected, as there are some hurdles that employees and employers have to cross before their actions will be protected.
· To cross hurdle 1
The parties should ensure that their action complies with the definition of a strike or lock-out, therefore they must avoid the inherent limitations in the definitions of both strikes and lock-outs

· To cross hurdle 2
The parties should comply with the procedure prescribes by the LRA in section 64. In certain limited circumstances employers and employees will be exempted from complying with these procedures

· To cross hurdle 3
The parties should ensure that none of the prohibitions against industrial action as contained in section 65 of the LRA are applicable to their issue in dispute. The parties will be able to continue with collective action only if the nature of the particular dispute is one of ‘interest’, meaning the dispute about a change to an existing right or about creating a new right. Employees may not strike about a dispute of ‘right’, which would be a dispute about the application and interpretation of an existing right, since this must be referred to arbitration

Example:


	Hurdle
	Description
	Required answer

	1
	Does the action comply with the definition of a strike or lock-out?
	Yes

	2
	Were procedural requirements complied with?
	Yes

	3
	Are there any prohibitions against the action?
	No



HURDLE 1: THE DEFINITION OF A STRIKE AND A LOCK-OUT

OUTLINE OF THE HURDLE

It is important that action taken by employees and employers fall within the definitions of a strike or a lock-out. Action that does not amount to a strike or a lock-out will not enjoy the protection in terms of the LRA.
This hurdle has two legs:
· Definition of a strike
· Definition of a lock-out
Definition of a strike:
‘Strike’ is defined as follows:
‘….the partial or complete concerted refusal to work, or the retardation or obstruction of work, by persons who are or have been employed by the same employer or by different employers, for the purposes of remedying a grievance or resolving a dispute in respect of any matter of mutual interest between the employer and employee and every reference to work in this definition includes overtime work, whether it is voluntary or compulsory’
Except for ‘protest action’ any intentional refusal to work will amount to misconduct unless it can be regarded as strike action in terms of the above definition. In order to qualify as strike action, the employees must comply with the following three elements contained in the definition:
· there must be a refusal to work (complete or partial retardation or obstruction of work)
· the refusal must be a concerted action by persons (employed by the same or different employers), and
· the refusal must be for the remedying of a grievance or resolving a dispute in respect of any matter of mutual interest between an employer and employee.

(a) Refusal to work:

There must be a refusal to work in order for an action to qualify as a strike
The refusal to work must be:
· in relation to work which employees are contractually obliged to perform, and
· not contrary to the law or a collective agreement
It can be partial or complete refusal

(b) Concerted action by persons employed by the same or different employers

Although the Constitution grants individual workers the right to strike the right itself cannot be exercised individually. The action must be
· ‘concerted’
· ‘by a person’, and
· constitute collective action
(c) To remedy a grievance or resolve an issue in dispute in respect of a matter of mutual interest between an employer and employees

There must be a common purpose to remedy a grievance or dispute, and it must be a mutual interest. 
The concept of ‘mutual interest’ is not defined in the LRA, but is described as:
“…whatever can be fairly and reasonably regarded as calculated to promote the well-being of the trade concerned’

Matters of mutual interest may include:
· terms and conditions of employment
· health and safety issues
· the negotiation of disciplinary procedures, and
· wage increases
An important indication is that a matter of mutual interest can be dealt with through collective bargaining
Definition of a lock-out
‘Lock out’ is defined as:
‘…the exclusion by an employer of employee from the employer’s workplace, for the purpose of compelling the employees to accept the demand in respect of any matter of mutual interest between the employer and employee, whether or not the employer breaches those employee’s contracts of employment in the course of or for the purpose of that exclusion’
(a) Exclusion of the employees by the employer

There must be an exclusion of employees from the employer’s workplace. This usually happens when the employer closes the workplace entrance or gates and refuses to permit employees to enter the workplace.
In practice, this allows the employer to refuse to pay the employees their remuneration. This is in line with the LRA, which states that an employer is not obliged to remunerate an employee for services not rendered during a protected strike or lock-out. No work, no pay.

(b) For the purposes of compelling to accept a demand in respect of any matter of mutual interest between an employer and employees

The purpose must be to compel employees to accept a demand in respect of a matter of mutual interest, if this is not the case, the lock-out will be in breach of contract.
HURDLE 2: PROCEDURAL REQUIREMENTS FOR THE PROTECTION OF STRIKES AND LOCK-OUTS IN TERMS OF SECTION 64
This hurdle stands on three legs prescribed by section 64(1):
· the issue in dispute must be referred for conciliation,
· a certificate of outcome must be issued or 30 days must have gone by before the strike can start, and
· the prescribed notice must be given to the employer in the case of a strike, and to the trade union (or employees if there is no union) in the case of a lock-out

The issue in dispute:
The LRA defines an ‘issue in dispute’ as:
‘…the demand, the grievance, or dispute that forms the subject matter of the strike or lock-out’
The issue in dispute must fall within the definition of a strike (or lock-out). The LRA requires that the parties must try and resolve the issue. First by a bargaining council (if there is one in that sector), if not then at the CCMA
Certificate of outcome:
The bargaining council or the CCMA must attempt to resolve the dispute through conciliation within 30 days of the referral. If agreement is reached, it is resolved, if not, the conciliator must issue a certificate to indicate that the matter has not been resolved. After this (or after 30days have passed since the referral, a strike action or lock-out may take place
Prescribed notice:
If conciliation has failed, or 30 days have passed since the referral at least 48 hours written notice must be given of the commencement of a strike or lock-out. If the State is an employer, at least 7 days notice must be given. If it is a lock-out the union or employees (if there is no union) must be notified. The LRA does not prescribe what the notice must contain, it only regulates that it must be in writing and must be issued 48 hours before commencement of industrial action
There are some exceptions by which the parties do not need to follow the procedures prescribed by the LRA:
· if the parties in dispute are members of a bargaining council and the dispute followed the procedure set by that council’s constitution
· if the parties concluded a collective agreement with the prescribed procedures to be followed before they strike or lock-out, and they have complied with that agreement
· if the employer implements an unprotected lock-out and the employees strike in response to that and vice versa
· if a strike takes place after the employer has unilaterally changed the terms and conditions of employment, and the employer fails to rectify this despite prior warning, and
· if an employer refuses to bargain with a union, in which case the dispute must first be referred for conciliation and then for advisory arbitration before notice of a strike can be given.
HURDLE 3: PROHIBITIONS OR LIMITATIONS ON STRIKES AND LOCK-OUT IN TERMS OF SECTION 65
This hurdle has 6 legs prescribed by section 65, under which employees may not strike and an employee may not institute a lock-out, namely if:
· the strike or lock-out is prohibited in terms of a collective agreement
· there is an agreement between the parties that the matter must be resolved by arbitration
· the LRA states that the issue must first be referred to arbitration or to the Labour Court for resolution
· employees are working in essential or maintenance services
· an award, agreement or determination by the Minister has already dealt with the issue, or
· the determination regulates the issue

Where a collective agreement prohibits a strike or lock-out:
In accordance with the LRA’s objective to promote orderly collective bargaining, parties to a dispute who have previously agreed (as defined an in terms of the LRA) that they will not resort industrial action, are not allowed to do so. If they ignore this and commence with industrial action, the action will be unprotected
Where an agreement prescribes arbitration:
Section 65 of the LRA refers to an ‘agreement’ and not only a collective agreement. This means that the parties are bound by any agreement which requires an issue in dispute must be referred for arbitration. A strike or lock-out regarding such an issue will then be prohibited and unprotected
Where a dispute must be referred to arbitration of the Labour Court:
The LRA provides that, if any party has a right in terms of the Act to refer the issue in dispute (a ‘rights’ dispute) for arbitration or adjudication, such party may not resort to a strike or lock-out in order to resolve the dispute.
Despite this rule, the LRA provides for two exceptions by which a strike action about a rights dispute will be allowed:
	Exception 1
	Exception 2

	In the case of employees who want to enforce their demands in respect of organisational rights, the Act gives them a choice between arbitration and a strike action. Once a union opts for the strike route and gives notice of its intention to strike, it forfeits the right to refer the dispute for arbitration within 12 months from the date of notice
	In the case of a large scale retrenchment by a large employer, in which the union wants to challenge the substantive fairness of the dismissal, it may do so by either referring the matter to the Labour Court for adjudication or by embarking on a strike action. Once it has chosen the strike route it  cannot change it back to adjudication



Where employees are engaged in essential and maintenance services:
The LRA states that employees who are engaged in the provision of essential and maintenance services are prohibited from striking. This is mainly because the provision of such services is important to society or the employer
‘Essential services’ means:
· a service, the interruption of which endangers the life, personal safety or health of the whole or part of the population
· the Parliamentary service, and
· the South African Police Service
The essentialness is determined by the Essential Services Committee (ESC), examples of services that have been designated as essential services are:
· the regulation and control of air traffic
· municipal traffic policing
· the supply and distribution of water
· the generation, transmission and distribution of power
· fire fighting, and
· correctional services
The LRA makes an exception in that employers and unions involved in essential services can conclude a collective agreement providing for the maintenance of certain ‘minimum services’ as an essential service
Example: in Correctional Services, the prison guards would, for example, perform minimum service that must be maintained at all times. If this is allocated as such, it will mean that they may not strike, but employees in other sections of the Correctional Services may strike, such as the kitchen, the switchboard operator or the foreman in the store.
‘Maintenance service’ is defined as:
‘…the interruption of that service that has the effect of material physical destruction to any working area, plant or machinery’
The employer and union may agree that a certain level of service will be maintained during a strike or lock-out. If no such agreement exists, the ESC may designate a service as a maintenance service and, once designated, employees involved in the designated maintenance service may not strike or be locked-out. If approved by the ESC employees in essential services, generally may strike or be locked-out, but not the employees who perform the minimum services.
Where an award or a collective agreement regulates the issue in dispute:
The LRA provides that no-one may take part in a strike or lock-out if that person is bound by an arbitration award which regulates the issue in dispute. The reason being that an arbitrator’s award is final and binding.
The LRA also prohibits a strike or lock-out if parties are bound by a collective agreement that regulates the issues in dispute. The reason for this is that the dispute was settled in an agreement.
SECONDARY STRIKES:
This is also known as a ‘sympathy strike’
Example: Company A (the primary employer) is a paper manufacturer whose main function is to process wood into pulp. A is in dispute about wages with trade union X at the workplace. Factory B (the secondary employer) fells, cuts and supplies raw wood to A. trade union Z is the only union in the workplace of B. If the members of Z strike in support of the wage demand made by members of X, that will amount to a secondary strike. The strike by the members of Z will impact on B, but also put pressure on A, because B will not be able to provide A with raw wood, which may bring A’s operation to a halt
In order for a secondary strike to be protected, the LRA sets the following requirements:
· the primary strike must be protected
· strikers must give their employer seven days’ written notice of the commencement of the strike, and
· the harm to the secondary employer must not be more that what is required to make an impact on the primary employer
LEGAL CONSEQUENCES OF PROTECTED STRIKES AND LOCK-OUTS
The union and the employer will be entitled to the following protection, after all the hurdles have been crossed as set by the LRA:
· an employee may not be dismissed except for misconduct or for the operational requirements of the business
· the employer’s or employee’s action does not constitute a delict or breach of contract
· an employer may not discriminate against an employee because of involvement in a strike
· no claims for compensation can be instituted against employees or employers
DISMISSAL FOR MISCONDUCT AND OPERATIONAL REQUIREMENTS
· If an employer dismisses an employee for taking part in a protected strike it will be automatically unfair.
· An employee may be dismissed for misconduct during a strike, such as assaulting or intimidating co-employees or damage to property – the dismissal must be fair.
· The employer may then also institute criminal charges.
· Another reason for dismissal is for operational requirements of the business.
DELICT OR BREACH OF CONTRACT (CIVIL LIABILTY)
· According to the LRA a person does not commit a delict or contract by engaging in either a protected strike or lock-out
· The LRA further provides that no civil action may be instituted against a person because of that person’s participation in a protected strike or lock-out
PROTECTION AGAINST DISCRIMINATION
· No employer may do anything that will discriminate against, or prejudice those workers in strike
· Example: may not give bonuses or financial benefits to those employees who are not on strike, or withdraw discretionary bonuses from those on strike
PROTECTION AGAINST CLAIMS FOR COMPENSATION BY EMPLOYERS
· Employers of employees on a protected strike may not approach the Labour Court for compensation due to any loss caused by a strike
FURTHER CONSEQUENCES FOR EMPLOYERS AND EMPLOYEES FLOWING FROM PROTECTED STRIKES AND LOCK-OUTS
CONSEQUENCE 1: NO RENUMERATION
The common-law rule of ‘no work, no pay applies’ to strikes and lock-outs. The rule is based on the reciprocal idea that services rendered, receives remuneration. The position is retained in the LRA
There is an exception to this rule: If the employee’s remuneration includes payment in kind in the form of:
· Accommodation
· Provision of food
· And other basic amenities for life, the employer may not withhold such payment
The employees must request the payment in kind continues and the employer may recover the monetary value of the payment in kind from the employees after the end of the strike or lock-out by way of civil proceedings instituted in the Labour Court.
CONSEQUENCE 2: REPLACEMENT LABOUR
Employers are permitted to use replacement labour during a protected strike, unless the whole or part of the employer’s business is a maintenance service.
However, employers cannot use replacement labour if they embark on an offensive lock-out  (a lock-out instituted before a strike commences), they can only use replacement labour in the case of defensive lock-outs (a lock-out in response to a strike)
CONSEQUENCES OF UNPROTECTED STRIKES AND LOCK OUTS
CONSEQUENCE 1: INTERDICT
If a strike or lock-out does not comply with section 64 and section 65, the Labour Court has the jurisdiction to grant an interdict or an order restraining the person from participating in, or acting in the furtherance of an unprotected strike or lock-out. The Labour Court has exclusive jurisdiction in this regard.
CONSEQUENCE 2: COMPENSATION
The Labour Court may order the payment of ‘just and equitable compensation’ to either employees or employers who suffered any loss caused by an unprotected strike or lock-out. It must be proved that the strike or lock-out caused the need for compensation.
In deciding whether to grant the order for payment of compensation, the Labour Court must have regard to:
· whether attempts were made to comply with the provisions of sections 64 and 65
· the extent of those attempts, and
· whether the strike or lock-out was premeditated.
CONSEQUENCE 3: DISMISSAL OF STRIKERS
Strikers, who participate in an unprotected strike, or certain forms of conduct in the contemplation or furtherance of an unprotected strike, may be dismissed. It must be substantively and procedurally fair:
(a) Substantive fairness

The Code: Dismissal requires that the substantive fairness of a dismissal of strikers who participated in an unprotected strike must be evaluated in light of the following factors:

· The seriousness of the failure to comply with the LRA
If there is deliberate and serious non-compliance, dismissal will be fair

· Attempts to comply with the provisions of the LRA
If the union and employees genuinely attempted to comply with the provisions of the LRA, the dismissal will be unfair

· Unjustified conduct by the employer
Any unfair conduct by the employer will influence the substantive fairness of a dismissal. For example: the strike was as a result of an employer’s unfair bargaining tactics

(b) Procedural fairness

The Code: Dismissal requires that the dismissal of strikers engaged in an unprotected strike must be procedurally fair, and sets the procedure to be followed:




Contact with the union
If strikers are union members, employers are required to contact a union official ‘at the earliest opportunity’ before dismissing an employee, in order to discuss the course of action the employer intend to follow. The purpose of this is to give the union an opportunity to persuade the employer not to dismiss the strikers, and for the workers to return to work.
Using an ultimatum
The employer must give the strikers an ultimatum before dismissing them. The purpose of an ultimatum is to convince strikers to return to work. The ultimatum must comply with the following requirements:
· the ultimatum must be communicated to the strikers in a medium they understand, and if necessary, in their own language
· the ultimatum must be clear and unambiguous, leaving no doubt as to what is expected from them
· the time set must be reasonable
· if the ultimatum is communicates to a collective bargaining representative ( a union representative) within a reasonable time, it will constitute sufficient notice to employees
if the strikers comply with the ultimatum, the employer cannot dismiss them, if they do not the dismissal will be deemed procedurally fair.
PICKETS
WHAT CONSTITUTES A PICKET?
A picket is an example of conduct in contemplation or furtherance of a strike. The right to picket is guaranteed by the Constitution. The right to picket is given effect and regulated by the LRA and The Code: Picketing, contained in the LRA.
A picket takes place when, for example, employees on strike stand at or near their workplace in order to persuade others, such as employees not on strike, customers and suppliers of the employer not to deal with their employer.
The Code: Picketing states the purpose of a picket as follows:
‘The purpose of the picket is to peacefully encourage non-striking employees and members of the public to oppose a lock-out or to support strikers involved in a protected strike. The nature if that support may vary. It may be to encourage employees not to work during a strike or a lock-out. It may dissuade replacement labour from working. It may also persuade members of the public or other employers and their employees not to do business with the employer’
REQUIREMENTS FOR PROTECTION OF A PICKET
The following three requirements must be met:
· it must be authorised by a registered trade union
· it must be for the purpose of peacefully demonstrating, and
· in support of any protected strike or in opposition to any lock-out
A picket which takes place in compliance to the provisions of section 69 is protected
Unregistered trade unions and employees acting on their own behalf cannot authorise a picket
A picket must be peaceful in order to enjoy the protection of the LRA. Picketers may:
· carry placards
· chant slogans
· sing, and
· dance
but they may not do the following:
· physically prevent members of the public, including customers, other employees and service providers, from gaining access to or leaving the employer’s premises
· any action which may be unlawful, including but not limited to any action which is, or may be perceived as violent
In support of any protected strike or in opposition to any lock out
A picket must be:
· in support of a protected strike
· in opposition to any lock out (whether protected or unprotected)
WHERE CAN A PICKET TAKE PLACE?
In any place to which the public has access, but outside the premises of the employer, or with the permission of the employer, inside the employer’s premises (the employer may not withhold permission unreasonably). If the permission is unreasonable a union may approach the CCMA for conciliation, if this fails the Labour Court may be approached.
Factors that should be considered in determining the reasonableness of the employer’s decision:
· the nature of the workplace and its situation
· the number of employees proposed to take part in the picket on the employer’s premises
· the undertaking by the union to exercise control over the picket.
PICKETING RULES AND CONDUCT DURING A PICKET
Section 69 of the LRA does not regulate the conduct of the picketers and the employer during the picket. The employer and the trade union must agree on picketing rules. The Code: Picketing contains a list of matters that may be included in the agreement. If the parties cannot agree on the picketing rules, either the employer or the trade union may request the CCMA to attempt to secure an agreement on the rules, if an agreement cannot be made the CCMA will determine the rules.
In terms of The Code: Picketing, the following must be done by the registered trade union:
· it must appoint a convenor (who is a member of an official trade union) to oversee the picket
· the convenor must always have copies of section 69 of the LRA
· the convenor must notify the employer, the responsible person appointed in terms of the Regulations of Gatherings Act, the police and the public officials of the proposed picket
The notice should contain:
· confirmation that the picket complies with section 69
· the name. address and telephone number of the trade union and the convenor
· details of the picket, including details of the employer being picketed
· the date and commencement of the picket
On receipt of notification, the employer must, in turn:
· provide the convenor with the name, address and telephone number of the person appointed by the employer to represent it in any matters arising from the picket
The registered union must also:
· appoint marshals to monitor the picket. The marshals should have at hand the telephone number of the convenor, trade union office and any person appointed to oversee the picket in the absence of the convenor, and should wear armbands to identify themselves as marshals
In terms of The Code: Picketing, the police should not become actively involved in the picket, except to uphold the law, preserve the peace and enforce the law
LEGAL CONSEQUENCES OF PROTECTED AND UNPROTECTED PICKETS
	Protected Picket
	Unprotected picket

	· a person taking place in a protected picket does not commit a delict or breach of contract
· employer may not sue person or trade union
· no disciplinary action may take place, except in cases of misconduct
· criminal charges may not be laid, but traffic and municipal by-laws may be imposed
	· if a picket does not comply with section 69(1) and section 69(2) will be unprotected and liable to charges



PROTEST ACTION
The LRA affords trade unions and workers the tight to take part in protest action as a form of industrial action. 
Protest action is defined in the LRA as:
‘… the partial or complete concerted refusal to work, or the retardation or obstruction of work, for the purposes of promoting or defending socio-economic interest of workers, but not for a purpose referred to in the definition of a strike’
The difference between a strike and a protest action is its purpose. The purpose of a strike is to remedy a grievance or resolve a matter of mutual interest, whereas a protest action’s purpose is to promote defend socio-economic interest.
Protest action for purely political purposes is not sanctioned by the LRA.
In order for protest action to be protected, the following requirements are set by the LRA:
· the employees must not engage in an essential or maintenance service
· the action must be called by registered trade union or federation of trade unions
· NEDLAC must be given notice of the protest action, including the nature and reasons for the protest action
· The matter giving rise to the protest action must have been considered by NEDLAC or any other appropriate forum
· NEDLAC must have been given at least 14 days’ notice of intention to proceed with the action
· Employees must not act in breach or contempt of an order of the Labour Court
In terms of the LRA, protest action will be protected the same as strikes and lock-outs if the requirements are met, if not, action may prohibited by an interdict and liabilities claimed.
Page 1 of 90

image1.emf

image2.emf

