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INSTRUCTIONS: 

This document contains all the modular questions from your course material. Your task is to complete the relevant questions after attending each study block. The objective is to test your level of understanding, establish problem areas in time and to assist with your examination preparation. 

SUBMISSION DATE:


To be submitted on the examination date at the examination venue. 

This is an individual assignment. The assignment is compulsory and part of the programme requirements. 

BLOCK 1
The following questions are compiled from the modules covered in block one.

MODULE ONE

Questions 
(a) The common law contract of employment has often been described as a recipe for exploitation.  What view is this based on?

Early employment contracts and statutes were referred to as “Master and Servant’ laws, and although they imposed legal obligations on both employer and employee, with criminal penalties for default, they were heavily weighted in favour of the employer. The very nature of the terms, ‘Master’ and ‘Servant,’ gives credence to this.

Worldwide labour law transpired as both common law, and the law of contract, had shortcomings in that the playing field and balance of power was too in favour of the employer. Additionally there was a need to incorporate certain human rights that came into effect as countries developed constitutions.

This unbalanced situation meant that employers could exploit the employee in a number of areas and thus the shortcomings of common law and contract law meant that employees could be exploited in a number of ways, the following of which would be the most evident:

· In the absence of minimum wage agreements, employers would be able to grossly under pay and exploit this, as the prospective employee, who in desperate need for work, would be “forced” to accept the rates on offer. The desperate need for employment affects the very core of supply and demand economic principles, thus favouring the employer rather dramatically.

· The common law simply infers rights and obligations on the employee, the manner of discharging these obligations, very much controlled by the employer. With no regulation of working hours the employee would literally be a ‘slave.’ And exploitation would be rife.

· The common law fails to give employees legal rights to demand better working conditions and the very nature of freedom to contract rights, does not discourage exploitation.

· Most significantly, the common law provides no effective protection against termination of services and thus job security is essentially obliterated. The very nature of the law of contract would allow an employer to terminate the contract immediately for just about any breach, and the employee would have no recourse to a remedy.

(b) Given that most aspects of the employment relationship (e.g. hours of work, sick leave, protection against unfair dismissal etc.) are now regulated by statute, is there any point to entering into a detailed written contract of employment?

Although there is a plethora of statutes and legislation governing or determining the employment relationship, the very nature of the workplace environment requires flexibility. Hence legislation protects the employee from exploitation, by entrenching basic rights and obligations, but by the same token offers the employer the option to structure the workplace terms and conditions in order to have an effective and productive business.

Thus a contract of employment avoids vagueness, ambiguity and confusion by addressing issues that are not defined or set in stone by legislation. This in turn attempts to avoid parties from being in a continual state of dispute, which would be disruptive to the work environment.

Importantly, the very rights inferred by the various statutes and legislation, only apply to the parties to an employment contract, that being the employee and employer.

(c) Name three kinds of dispute in which the terms of the individual contract of service may be legally relevant.

· Restraint of trade

· Share Options

· Relocation costs

MODULE TWO

Questions  

(a) In what respects has the BCEA limited the contractual freedom of employers and employees?

The BCEA sets forth a minimum standard on a number of key issues relating to the employment relationship. The contractual freedom is impeded in that only terms or conditions that is more favourable than those laid down in the BCEA can supersede the BCEA.

So although an employee or potential employee might be willing to accept terms or conditions that are less favourable than those laid down in the BCEA, it is not permissible to contract outside of the law and this may render the contract void.

(b) May an employer make an applicant’s undertaking that he will not claim pay if he is off sick a condition of appointment?

No. The pay for sick leave may however be reduced by agreement provided that the number of days allowed is increased commensurately. In addition the days wage must be at least 75% of the wage ordinarily payable had the employee worked on that day.

Not withstanding the above the employee is bound by the BCEA as well as individual companies Policies and Procedures whereby the failure to observe certain procedures would effectively mean the forfeiting of the right to payment, e.g., where the employee fails to provide a sick certificate after two days absence
(c) What remedies are available to an applicant for employment if an employer insists that he should work hours longer than those permitted by the BCEA?

The first issue is if an applicant for employment is an employee and therefore entitled to rights under the act. Section 79(1) expressly widens the definition of “employee” to include applicants for employment, thus all rights inferred under Part C, relating to the protection of employees against discrimination, are applicable to applicants for employment.

Where an employer is insisting an employee to work longer hours than those permitted by the BCEA, and the employee would probably refuse to take up employment, said employee could turn to the CCMA or a Council, if the parties are in the registered scope of that council.

The employee would seek to exercise their rights as inferred by subsection 2(c) (i);


Prejudice an employee because of a past, present or anticipated-

Failure or refusal to do anything that an employer may not lawfully permit or require an employee to do;

The employee can further invoke subsection 3, No person may favour, or promise to favour, an employee in exchange for the employee not exercising a right conferred by this part………..

These two sections read together would give the employee the right to refer a dispute for conciliation, should the dispute remain unresolved it may be referred to the labour court for adjudication. Does the employee have the right to strike, as this matter cannot be referred for arbitration???

(d) Which basic conditions of employment may be changed by individual agreement?

Individuals may agree to certain variations on the BCEA. Where there is a collective agreement however that would supersede the individual agreement. The following are terms and conditions of an individual contract that may be altered by a written agreement:

· Extension of ordinary hours where employees serve the public

· Paid leave in lieu of overtime

· Compressed working week

· Reduction or suspension of meal intervals

· Reduction in daily rest periods, where employee resides on premises

· Reduction in weekly rest periods

· Time off in lieu of Sunday work

(e) Which basic conditions of employment may be changed by collective agreement?

Collective agreements can be concluded in two spheres, within the scope of a bargaining council or concluded between a majority union and the employer or employer’s organization.

Collective agreements concluded become implied terms of the employment contract.

There is some margin for problems in that s199 implies that the employee may not be granted a term that is less favourable than a collective agreement while s23 (3) says the employment contract is altered by the collective agreement. As an e.g., an employee is earning R12000 and a collective agreement determines that that grade must have a R10000 salary. Alternatively said employee is entitled to four weeks annual leave and a collective agreement is concluded limiting leave to three weeks. 

A collective agreement concluded in a bargaining council may alter, replace or exclude any basic condition provided that it is consistent with the intentions of the Act and does not:

· Reduce protection concerning working time regulations and maximum daily, and weekly hours,

· Reduce protection regarding hours duly related to health and safety,

· Reduce protections regarding night work,

· Reduce annual leave to less than two weeks

· Reduce entitlement to maternity or sick leave

· Conflict with provisions related to child and forced labour.

· Alter any statutory rights such as Freedom of Association.
Collective agreements concluded outside of a bargaining council may regulate any of the conditions that an individual may agree to, (see question (d) above), or

· Averaging of hours

· Number of days and conditions allowed for family responsibility.

MODULE THREE

Questions  

(a) Anne, a marketing representative, objects when her employer appoints his son-in-law to the post of marketing director.  She says she is far better qualified than he.  Will she succeed with a claim in terms of the EEA?

In numerous cases the courts have ruled that a person is better qualified does not entitle them to a position, in fact from an EEA perspective the act only requires that a person is sufficiently or suitably qualified Anne will only have recourse should she be able to prove that she was overlooked because she is female, that however is an unfair labour practice and hence her claim is strictly speaking not in terms of the EEA.

(b) On what grounds may an employer prove that discrimination on these grounds is in fact fair?

Where the discrimination is an act that is consistent with the purposes of the EEA, compliance with chapter 3, and or where the differentiation is an inherent requirement of the job. There must however be an active and actual policy of affirmative action in place for this to be a defence.

(c) Does the EEA compel employers to appoint designated employees to positions when more qualified and experienced people from the non-designated group are available?

No. The EEA does not as such compel but rather guide and encourage within a framework of objectives. Where a government, via legislation, starts to compel  labour, such interference can only hamper an economy and borders on comunisiom rather than free enterprise. The EEA has the purpose to correct imbalances and to get workforces that are representative and reflective of the countries demographics. The EEA requires only that a candidate is suitably qualified, hence the fact that a person has a better qualification does not guarantee them a position and the employer is free to choose. As with many matters the intent and reasoning behind a decision will determine if there has been a transgression.

(d) A private hospital has reason to believe that a nurse who works in its casualty department has contracted the HIV virus.  She denies this, and refuses to accept an alternative administrative post.  Advise the hospital board.

The transfer of a staff member to another division because she has or might have HIV is an act of discrimination without a doubt. The issue if HIV/Aids is a sensitive one, particularly in our country, so much so that a code of good practice has been established. The code makes reference to testing being justifiable . It also makes reference to dismissal. Medical testing is prohibited in the broad sense but may be justifiable due to the inherent requirements of a job. A nurse with HIV poses an inherent requirement question. Although it is not necessary that she cannot and will not be able to perform her duties, as it can be managed, there are possible dangers to other staff and patients that cannot be denied. In a case between Hoffman and SAA, the High court agreed that the employee was incapable of performing the job with particular regard to public opinion. The Constitutional Court overruled saying that the right of HIV people to be protected from stigmas and prejudice was of a far greater social value than the prejudice that SAA would possibly suffer. The case highlighted inherent requirements and the courts attitude. The actual policy of blood testing was indeed important with regard to inherent requirements. Bearing this in mind the Hospital is fully within its rights to demand blood testing as this is an inherent requirement issue. I would advise that all staff are tested. Simply testing one member would cause harm to her reputation and in itself could be discrimination. Should the nurse refuse the test, then a process to dismiss for operational requirements should be started. This process can include the offer of alternative employment, which if the nurse refuses means there need not be a severance payout.

If the nurse takes the test and is HIV positive the hospital will need to show that the risks to other staff and the patients from a health point of view are existent and cannot be overcome by any means. That a nurse has HIV does not immediately mean they cannot be able to do their work both from a physical point of view and from a safety point of view. 

MODULE FOUR

NO MODULAR QUESTIONS. REFER TO TASK 2. 

MODULE FIVE

NO MODULAR QUESTIONS. REFER TO LRA QUESTIONS IN BLOCK 2 AND 3 SECTIONS.  
MODULE SIX

Questions  


(a) In what respects does the Act give expression to the labour rights contained in section 23 of the Constitution?

The Constituitional Court is the highest in the land and is in a manner of speaking the all encompassing law. All other legislation must conform to the constitution. The new LRA therefore incorporates the constitutional rights so that employers observe them and the employees have recourse to remedy through the Labour court mechanisms rather than needing to seek civil or constitutional paths.

(b) In what respects do you think the Act may be subject to constitutional challenge?

There will be times where legislation is in effect in conflict with the constitution. As an example Closed shop agreements are in conflict with the constitution as this is not freedom of association. An employee might feel that labour legislation infringes upon their constitutional rights. As an example The BCEA as a minimum age threshold. A 14 year old might challenge this under the constitutional right to work. A restraint of trade might be legal under the LRA and contract law but could be declared unconstitutional. Also the Constitution grants the right to fair labour practices, which is not defined as in the LRA,, this leaves a pretty large open door to challenge pretty much anything.

(c) To what extent, if at all, could an employee seek to exercise his/ her constitutional right to fair labour practices otherwise than in terms of the provisions of the Act?

Section 23 grants the right to fair labour practices, a large window of opportunity. Furthermore the Consitution has no time limitation as with the LRA. So where the employee did not lodge the dispute in time and condonation has been denied, they could launch a constitutional or high court matter. They would also be able to obtain compensation in excess of that set done in the LRA.

(d) Explain, with reference to examples, how the limitation clause (section 36) in the Constitution may operate so as to render a restriction of an employee’s constitutional labour rights legitimate?


Constitutional rights the world over, are not absolute. As an example a closed shop agreement essentially limits your right to freedom of association. However there is a specific purpose, that is to simplify the engagement process. As to the nature and extent of the limitation it is partial in that it can be undone and although you are forced, so to speak, to belong to an association, you are still free to exercise your right to belong to any other association. Importantly the limitation achieves the purpose for which it is established.

MODULE SEVEN

Questions  

(a) To what extent does a purposive approach to interpretation differ from the traditional approach to interpretation?

An act must be interpreted so that the purpose may be achieved. Where there is ambiguity a purposive approach seeks to interpret if the conduct  has the effect of achieving the objective.

(b) What was the effect of the Labour Appeal Court adopting a purposive approach to interpretation in the Business South Africa and Ceramic Industries cases?

Had the letter of the law been followed both matters would have had unnecessary delays that would have garnered an atmosphere of further hostility, something that is definitely not the purpose of the act. Collective bargaining is to be encouraged. In the Business South Africa matter, had the courts not used a purposive approach with regards to attempting to resolve the matter, then in essence a strike could never be called as BSA could in essence never hold the relevant meeting. As J Nicholson rightly pointed out, they did in a manner attempt to resolve this matter and from a purposive view point there was an attempt to resolve and therefore the criteria for a legal strike had been met.

(c) How would the provisions of the Constitution impact upon, for example, an interpretation of the provisions of the Act limiting the right to strike and compelling an employer to disclose information in the collective bargaining context?

The constituition grants the right to strike. The LRA grants the right to strike subject to certain conditions. The LRA does not say you may not strike if those conditions are not met, it may not as that would be against the Constitution, but it lays down conditions in order to ensure its purposes which include encouraging collective bargaining and developing the economy.

The Constitution grants the right to freedom of information. The LRA also infers the right but ensures that only information that is necessary need be disclosed. As with a constitutional matter where there is a dispute the court must rule if the prejudice caused to one party outweighs the prejudice to a party not being granted their right.

BLOCK TWO

The following questions are compiled from the modules covered in block two.

MODULE EIGHT

Questions  
(a) Despite the absence of a statutory duty to bargain, how does the Act seek to promote and encourage collective bargaining?

The Constitution confers a “right to bargain collectively,” there is however no legal enforcement via statute to make employers enter into collective bargaining. The LRA however grants unions and employers certain rights, which in turn encourages and establishes a foothold for collective bargaining and, by the very nature of Labour Relations, the act of not entering into collective bargaining by an employer, would surely fuel industrial unrest.

By granting unions the rights to access to the workplace, deduction of fees, disclosure of information and thresholds of representation, the Act helps establish a relationship from whence collective bargaining can arise. The Act further endorses this by granting the right to strike in s 65(2)(a), despite the fact that a dispute with regard to s 12 – 15 may be referred for arbitration.

The Act also attempts to encourage a single union environment by allowing the majority union to establish a threshold of representation, thus effectively allowing a union and an employer to shut out other unions. A multitude of unions would split the forces so to speak thus weakening the employees’ position in a bargaining context.

Workplace forums and the powers bestowed upon them also play a role in furthering collective bargaining in that a wide range of decision making needs to be done in consultation with the workplace forum.

In conclusion, though there is no statutory obligation to engage in collective bargaining, the Act by allowing unions certain obligatory rights, encouraging single union domination and conferring the right to strike on matters of mutual interest, lays the groundwork in order to encourage a process of joint and voluntary decision making processes.
(b) What remedies does the Act afford employers and employees if one or other party either refuses to bargain or bargains in bad faith?

The Act does not place an obligation on employers to bargain but imposes a duty. The Labour Court may intervene on behalf of one party where a collective agreement imposes a duty to bargain or where an union shows that unfair bargaining conduct leads to victimization as per section 5(1) or unfair disciplinary action as contemplated by section 186(2)(b). Other than that the courts are reluctant if not powerless to act.

The sole remedy seems to be economic hardship in the form of industrial action, ie. A strike or a lockout.

The courts cannot make a decision or decide on for instance the wage increase or other such matters and as they cannot prescribe the outcome, the bargaining process ends when one party no longer wishes to continue. This would possibly lead to a strike, which is no more but a continuation or extension of the bargaining process. An advisory award must be obtained before embarking on strike action in order for it to be a protected strike.

(c) On what basis can an employer refuse to disclose information to a union during the course of collective bargaining and when, if ever, could an employer nevertheless be compelled to disclose such information by the CCMA?

Registered unions that, either alone or jointly, have the majority of employees as members have a right to disclosure of information. The information however must be relevant and necessary in order for them to perform their duties or to bargain collectively. Not withstanding this does not preclude an individual or union from access to information as this right is entrenched in the Constitution. The test of relevance is whether the information sought is required in order to dispel a duty or to bargain effectively.

Unions can be bound to confidentiality with regards to information sought and restricted from disseminating it to non relevant parties.

An employer can therefore refuse to reveal information if they feel it is not relevant to the outcome for which the union seeks the information. Employers need not disclose legally privileged information, or where they are bound by a court order or would be contravening a law. Employers need not disclose information about an employee that is private and for which they have no consent to disclose. Employers need not disclose information that could cause substantial harm to an employee or the employer. Any dispute with regards to disclosure of information must be referred to arbitration; hence no strike action is permissible. The arbitrator must decide first whether the information is relevant and thereafter balance the scales as to whether the possible harm caused supersedes the harm caused to the union in order to perform their duties and obligations.

(d) What remedies does an employer have if a union discloses confidential information to third parties? 

The employer may approach the CCMA and the commissioner may withdraw the right to information for a period of time. There could also possibly be a civil matter.

(e) In what significant respects are minority trade unions disadvantaged under the Act?

Minority trade unions are afforded minimal rights, the right to collection of fees and access to the workplace, provided they are sufficiently representative, an undefined level. Minority unions are disadvantaged and can be left stranded where an employer and majority union exercise certain rights and thus collude to shut out minor union/s. Chief amongst these is:

· A majority union and a employer can set a threshold of representation at any level they wish, provided that it is equally applied. This can, not only preclude any unions from attempting to gain a foothold, but also supersede and effectively make void any previous recognition agreements.

· Agency agreements, where by the non-union members still pay fees. It is unlikely that an employee will see the need to pay the smaller union where they have to pay the majority union anyway and would in all probability rather pay only the majority union.

· Closed Shop agreements. Although these seem to fly in the face of the very right of freedom of association, they are allowed. The closed shop agreement means every one has to be a member of the union party to the agreement, and it is a part of the employment contract. All new employees therefore also have to be a member of the union, thus the chance of any other union are squashed.

It would seem that by the very nature of these pieces of legislation, that the legislaters sought to eliminate proliferation of unions in the workplace to encourage single and strong unions in order to balance the powers on the playing field.
(f) Under what circumstances can plant-level collective agreements be extended to non-union or minority union members?

The parties must be expressly identified and made binding in the agreement.

(g) Assume that you concluded some form of unwritten agreement with a union prior to 11 November 1996.

(i) Does the agreement continue to be of application under the Act?   

Terms that are in conflict with the new legislation would not be permissible, as you cannot contract outside of the law. If a term of the old agreement is more favourable to the employee then it would stand. If a new collective agreement were concluded that would replace any other agreement written or otherwise.

(ii) Does section 23(4) entitle you to cancel the agreement, and, if so, under what circumstances?

The agreement can be cancelled with reasonable notice or subject to the time frame set into the agreement. There are no special circumstances unless they are expressly listed in the agreement.

Given that the cancellation would amount to a unilateral act, would employees affected by such cancellation have any remedy under the Act?

He terms relating to salary and such would remain. A collective agreement terms supercede previous contracts, those terms now become the new terms within the employment contract, the remain immaterial of the ending of the collective agreement. 

The employees and or union can seek to exercise their rights as per section 21 once again. That an agreement is cancelled does not mean the rights are forfeited.

(h) Section 23(3) of the Act provides that the provisions of a collective agreement take precedence over those contained in individual contracts of employment.  Does this mean that it would be impossible to provide in a new employee's contract of employment that the provisions of a collective agreement concluded some ten years ago, and of application to all existing employees, will not apply to him?

The collective agreement applies to the members of the union/s party to the agreement and can be extended to non members if they are identified and named in the agreement. A new employee would not be listed so the agreement need not extend to them. However you cannot prevent the employee from joining the relevant union and then the terms of the collective agreement would apply to him/her, unless the collective agreement contains a clause saying otherwise, which is highly unlikely. The BCEA however allows any term that is more favourable to the employee , so an employee could take an employment contract for a wage higher than that in the collective agreement and still have the other rights inferred in the collective agreement.

(i) Is an employer required to bargain collectively with a union representing its senior managerial staff?

The managers are entitled to he benefits of collective bargaining and as a group can constitute a bargaining unit. As to if the employers refusal to bargain is an unfair labour practice will depend on the functions and responsibilities of the management.

MODULE NINE

Questions and instructions  
(a) With reference to the prescribed reading material, consider each of the criticisms raised above.

2.1 The first limitation is imposed by the high threshhold of 100 employees or more that has been set. By nature of the fact that the desired effect of workplace forums is to encourage joint consensus seeking between manangement and employees and in a non combatant manner and of free will the high threshold in essence limits workplace forums to large companies which would tend to have unions present who already have the same rights and possibly more discretionary powers than a workplace forum. This is further exacberated by the fact that only unions may make application for workplace forum rights. The smaller companies would tend not to have unions present and it is here were the employees need a say and some protection. A workplace forum is ideally suited to a small company which would not have the, infrastructure nor skils to deal with unions and a more informal and less intimidting atmosphere of a workplace forum would strike the ideal arena for consultation. It is further compounded by the fact that majority unions essentially have the power to run the forum in a rather undemocratic manner and in quite an opposite manner as enviosened by the act as it allows unions to elect the members which could mean exclusion of a varied and more representative group of employees. 

2.2 The major drawback is that majority unions may elect the members of the forum from amongst its representatives thus essentially forming the same structure with a different name. This immediately undermines the intention of the concept of workplace forums where representation would be democratic and broad based. The idea that non union members could be members of a forum is thus thwarted, furthermore the fact that only office bearers and officials of the majority union may attend meetings between the forum and the employer smacks of draconian measures that are quite contrary to a policy of openness and transparency that any company wishing to practice good ethics and corporate governance should be encouraging. Majority unions are also granted powers to change the constitution of a workplace forum once again ostracizing other unions and non union members, a further stumbling block to joint consensus seeking consultations of the workforce in general. A union orientated workplace forum can also be dissolved by ballot and in light of the fact that the forum members are elected from the union representatives, he ballot would be positive. If the aim of a workplace forum is to encourage joint co-operation between the employer and the employees for the advancement of individuals and of the company, and the matters at hand should be of a long term nature amongst others, the ability to dissolve and thus halt in the tracks any initiaves is quite contrary to any form of strategic planning or a spirit of togetherness.

2.3 Yes it does. A collective agreement is a give and take negotiation process. Furthermore the purpose of collective bargaining is to assist the employer from having to continuously engage in negotiations. Workplace forums compromise this situation as they take the good parts from the collective agreement and then want to essentially re-negotiate, possibly using strike action, on the points that they are not happy with, which in essence would have been concessions during the collective bargaining process.
2.4 Workplace forums rely on a broad spectrum of staff to be involved. The gaps in the demographic structure of our companies and large wage disparities means that meaningful consultation across the board is rather challenging. This is further compounded by the scars created by the past apartheid system and as companies persue a top down strategy towards BBBEE more discord arises. South Africa company structures and management strategy still centres around a Master and Servant attitude thus making workplace forums as a viable option rather remote. Hopefully as BBBEE strategies start centring around training and internal  and power sharing initiaves take shape and scars of the past heal the concept of workplace forums could have a role to play in the future.

(b) On the assumption that a workplace forum was established within your organisation, do you think that it would function effectively?  Motivate your answer in detail.

Not applicable

MODULE TEN

THE STRIKE DEFINITION

Questions and instructions  

(a) Analyse each of the elements of the strike definition with reference to your reading material.

Employee - A strike must be by people who are or were in the employ of the company. The definition states that the employee need not be in the employ of the targeted employer thus allowing for industry wide, sympathy and secondary strikes.

Refusal to work – The work that the employee refuses should be in the scope of their normal contractual obligations. Refusal to work includes refusing to work overtime.

Retardation or obstruction of work – A worker can honour their contract and thus not be guilty of not working, but they can observe their contracts to the letter and in so doing retard or slow down work. Thus the work to rule employee could be stopping production in another sector so although they have performed their contract the have retarded and hampered output in another section and thus have by definition been on strike.

Concerted – Two or more employees must act in unison. A strike is thus collective by definition.

Grievance or dispute – Includes alleged dispute, hence the employer need not actually be aware thereof before the strike commences. Grievance and dispute covers a wide range but it is imperative that it is a matter of mutual interest. 

(b) Consider whether or not the following constitutes a strike within the meaning of the definition:

1. A group of waiters resign on Christmas Eve in an attempt to force a restaurateur to pay them a Christmas bonus;

Are they employees? No because they have resigned.

Is their a refusal to work or a partial or complete retardation of work? As they are no longer employees, there is no work for them to refuse to do or retard.

Is it a grievance or a matter of mutual interest? It is a matter of mutual interest and something that would be discussed by a workplace forum.

Is it a concerted? Yes

Conclusion: Although ex employees may be included by definition in a strike this is not a strike as there is no refusal to work or retardation of work as the employees have resigned and therefore have no work to refuse to do and they are not retarding any work.

2. A group of ex-employees retard and obstruct work performed by existing employees in an attempt to force the employer to renew their fixed-term contracts of employment which have expired;

Are they employees? The definition of strike includes ex employees and thus the ex-employees are technically employees.

Is there a refusal to work or a partial retardation of work? The actions of the ex-employees is retarding and obstructing work from taking place.

Is it concerted? Yes

Is it a mater of mutual interest? No, the non renewal of a contract is a rights issue and not one of mutual interest.

Conclusion: By definition this is not a strike

3. A group of cashiers engaged by a retailer refuse to ring up the goods of a supplier who is in dispute with their fellow union members over wages;

Are they employees? Yes

Is there a refusal to work or a partial or complete retardation of work? Yes they are causing a partial retardation of work.

Is it concerted? Yes

Is it a matter of mutual interest? Although these employees have no matter with their own employer they are on strike for employees who do have a mutual interest dispute with their employer, and as those employees work for a company supplying the cashiers company there is a link and a secondary strike is taking place. An employer facing a secondary strike must be able to bring pressure on the employer who faces the primary srike. This is possible as the retailer could tell the supplier they will no longer purchase from them and in addition said supplier would e losing revenue as sales are not taking place with regards to their goods.

4. An entire workforce down tools in order to demonstrate their concern over the increase in the price of public transport which they use to travel to and from work;

This is not a matter of mutual interest nor a grievance between employees and employer. Hence no strike can take place. As it is aimed at a socio economic factor, this constitutes protest action.

5. After being refused permission to attend a soccer match and having declared a dispute in this regard, Kaiser Chiefs supporters absent themselves from work on the day of a soccer match in an attempt to force their employer to allow them time off from work to watch soccer matches;

They are employees, there is a concerted effort and a refusal to work. For a strike to be happening as per definition the dispute must be a matter of mutual interest. Looking at the minds of the parties it is quite probable that the employees believe their request to attend the soccer match is of a mutual interest, however no employer would in all probability see the granting of leave for soccer as a matter of mutual interest. It is unlikely that this is a topic that would be discussed in wage negotiations or work place forums. Further more the intention of strikes is to cause economic harm and to be a tool to bring pressure to bear on an employer in order to acquiesce to demands, a one day stay away, in particular on the day over which there is a dispute, cannot surely be considered a strike with this goal in mind. By definition a strike must have a purpose to remedy a grievance or mutual interest dispute. The employer no longer faces a decision, it has been taken from his hands. Should our courts allow such behaviour to be declared a strike we could very well face anarchy. I n FAWU & another v Rainbow Chicken Farms, the employees were dismissed for staying away on a muslim holiday. The judge ruled it was not a strike, protected or unprotected, as they were not attempting to remedy a dispute. Thus I would conclude that as the dispute is not of a matter related to a mutual interest this is not a strike and in fact would consider taking action for insubordination as the employees have disregarded an instruction.

6. An entire workforce refuses to work overtime in excess of the statutory maximum laid down in the BCEA in an endeavour to force their employer to adhere to the provisions of the aforesaid Act;

They are employees and there is a concerted refusal to work. Is there a matter of mutual interest though? The matter at hand is not actually a matter of mutual interest but rather a matter of rights as the employer is enforcing an illegal overtime load. The dispute is not about working overtime but rather about that which is excess of the limitations as set down in the BCEA. Thus this is not by definition a strike.

7. A group of five employees each decide for reasons of their own and without confiding in one another, to cease working in an endeavour to force their employer to increase their wages.

The definition of strike cleary states employees in the plural. However although in this case there are 5 employees, they are not acting in a concerted manner and thus this is not by definition a strike.

(c) Compile a list of as many forms of industrial action as you can that would fall within the strike definition.

Work to rule

Go slow

Stay away

Down Tools.

THE SUBSTANTIVE AND PROCEDURAL REQUIREMENTS FOR A PROTECTED STRIKE 

Questions and instructions


(a) Having regard to the cases referred to above, compile a list of the breaches of sections 64 and 65 of the Act identified therein.

In case no J30/97 the re is no longer a dispute of mutual interest which is an inherent requirement for a strike. 

In FGWU&Others v Minister of Safety&others the strike was not protected as the matter in dispute was the refusal to bargain and an advisory reward was required to make the strike protected. Once the employer dismissed them for an unprotected strike they were no longer employees and hence no right to strike in this context.

(b) What practical lessons have you learnt from your review of the cases referred to above?

That not every refusal to work or partial retardation of work constitutes a strike by definition. Each matter must be looked at and using the key areas of the definition an analysis must be made as to if each of the criteria, so to speak, has been met in order for a strike as per definition to have occurred.

THE DISMISSAL OF STRIKERS

Questions  

(a) How does the Labour Appeal Court distinguish between a dismissal of strikers that would be hit by section 187(1)(a) and a dismissal of strikers for operational requirements?

Section 187(1)(a) states that the dismissal of an employee because they actively or considered participation in a strike is an automatically unfair dismissal. Section 67(4) prohibits the dismissal on an employee/s for participating in or conduct in contemplation or furtherance of a strike, however section 67(5) expressly provides for dismissal of strikers for operational requirements provided that the provisions of section 189 are observed. That there is an express allowance for dismissal due to operational requirements in section 67 makes it clear that it applies to srikers. What a court must decide is wether the dismissal for operational requirements is in fact because of operational requirements or if it is in fact due to the fact that the employee/s are participating in a strike. Thus the actual reason for the dismissal is paramount to deciding if an automatically unfair dismissal has taken place or not

(b) Would the blockading by strikers of the entrance to their employer’s workplace justify their dismissal?

Although employees embarking on a protected strike may not be dismissed for the strike itself, they may face disciplinary action for conduct during the strike. Blockading an entrance could be seen as intimidation as they would be enforcing their strike onto other employees, who would not be able to come to work and are therefore involuntary participators in a strike. Furthermore if there are express strike and/or picketing rules that have been set down, consideration will have to be given to that. In this case action could be taken for conduct during a strike. Weither dismissal is a justifiable sanction cannot be determined without more facts at our disposal, but it could be a reasonable sanction for conduct during a strike.

THE STATUS QUO PROVISIONS 

Questions  

(a) If an employer’s unilateral amendment of employees’ terms and conditions of service also constitutes an unfair labour practice in terms of section 186(2)(a), would the employees be entitled to invoke the status quo provisions and resort to a retaliatory strike?  If not, why not?

Section 186 refers to Unfair Labour practices. Because unfair labour practices must be referred to Labour court there is no right to strike as section 65 (1)(c) prohibits this. However section 64(b)allows for employees to strike where there have been unilateral changes to employment conditions and furthermore may do so without following the normal procedures as outlined in subsection 1 and 2. Can a unilateral change in terms and conditions also be an unfair labour practice? Certain acts of the employer would be both a unilateral change to terms and conditions as well as an unfair labour practice.  The question now arises as to if the employee may go on strike or not and have protection under the act. If it were an individual he or she would have no right to strike as it would not be a concerted effort, so said employee would have to refer a matter of unfair labour practice to the labour courts. In the matter of more than one employee, the employees would have recourse to both an unfair labour practice matter and a unilateral change to terms and conditions. They could then give the employer 48 hours to correct the matter failing which the employees may circumvent or rather fast track the normal strike requirement procedures and embark on a protected strike. The normal 30 day dispute resolution process should take place with both parties attempting to reach consensus. At the end of the 30 days the employer is no longer bound to the restored status quo conditions. At this stage the employees would obtain a certificate of strike and embark on a protected strike as per normal requirements of Sections 64 and 65. The use of a strike to cause economic harm and power play will result in an outcome of some sort. As the no work no pay rule applies the employees might want to change their stance and apply to the labour court for remedy for an unfair labour practice and hope for a speedy resolution.

The stance of going on strike can be fraught with other dangers for the employee, particularly where the employers has made changes in order to have a more streamlined operation, which is often the case. A strike could cause such harm that the employer starts a operational requirement proceedings, and although the employer will have to show the courts that the dismissals are for operational requirements and not because the employees took part in a strike, hence the employees should weigh up their options carefully regarding a protracted strikes.

(b) Is a “termination lockout" permitted by the LRA?  If so, in what circumstances?

Termination of employment because an employee partook or plans to take part in strike action is an automatically unfair dismissal. The employer may however terminate a contract for misconduct during a lock-out or operational requirements, but must show the court that the reason is for misconduct or operational requirements and not because of the employee partaking in some form in strike action.

SECONDARY STRIKES


Questions and instructions  

(a) In no more than half a page explain, with reference to case authority, the limitation placed on secondary strikes by section 66(2)(c) of the Act.

A secondary strike is a strike in support of a strike by employees against their employer(the primary employer). For a secondary strike to be legitimate the primary strike must have observed the provisions of sections 64 and 65. The secondary strikers must give 7 days notice of intent and the nature and intent of the secondary strike must be reasonable with regards to the effect it will have on the primary employer. With regard to the effect in the matter of Billiton Aluminium v NUMSA & Others, Billiton argued that the effect of their employees strike, the secondary strike, was having huge financial consequences. The learned judge ruled that it is not for the courts to be involved in power play. Despite the financial implications for the secondary employer the judge ruled that the reading of Section 66(2) ( c) relates to if a secondary strike is reasonable in relation to the possible effect on the primary employer and not how it affects the secondary employer. The secondary strike must however cause an affect in one way or another upon the primary employer.

A secondary strike cannot take place where the employer is one and the same, even if the branches might be in differing geographical areas. In Afrox v SACWU & Others, the employees at the Pretora West store went on strike with regards to shift changes. SACWU then called their members in the other branches to strike and notified Afrox of the imminent secondary strike. On application to interdict the court immediately ruled that it could not be a secondary strike as there was one employer and by definition a secondary strike requires a second employer.

(b) Are employees who embark upon a strike at a company’s branch in Durban in sympathy with their colleagues who are engaged in a strike at the company’s Johannesburg branch engaged in a secondary strike?  If not, what form of strike are they engaged in and can they rely upon the referral of the dispute in question by their colleagues in Johannesburg to the CCMA to claim that they are engaged in a protected strike?

No. A secondary strike cannot be in operation where the employer is one and the same. In Afrox v SACWU  the Labour Court decided that employees based in one branch were entitled to engage in a strike in support of their colleagues employed by the same employer in another branch, such strike which had already been determined as a primary strike. In this matter the strikers were union members and the judge had ruled that a union may call all its members to strike at any time once a dispute had been declared and a strike was in process. In Chemical Workers Industrial Union v Plascon Decorative Inland , the judge making reference to the afore mentioned Afrox matter dealt with weither a non union member may strike in support of demands made by co-employees in another bargaining unit in a positive light. Hence presuming the initial strikers in Johannesburg have followed the procedures necessary  and are on a protected strike, the Durban workers will have the protection extended to themselves.

PICKETING

Questions and instructions  

(a) When and under what circumstances can an employer seek to force employees to desist from picketing or limit the scope of their picket?

The right to picket is entrenched in the Constituition and is re-iterated in the LRA. We will deal with the question from an LRA perspective. A union may call for a picket in support of a protected strike or in opposition to any lock out. Pickets are normally conducted under specific picketing rules. Picketing, like strikes and lock outs, has protection against civil action as set out in Section 67. However the labour court has jurisdication to enforce or deal with picketing rule breaches by virtue of section 69(8) The breach must be material Any manner of offence that is a criminal offence, including but not limited to acts of violence and intimidation, would not have protection under Section 67 and the employer can approach the Labour Court for a court order. As with protected strikes, misconduct is actionable and the right to dismiss for operational reasons is also valid. The dismissed employees could however still picket as the picketing laws do not limit picketers to union and employees as Section 69(1) reads “A registered trade union may authorise a picket by its members and supporters….”  

(b) Compile a list of as many different forms of peaceful picketing as you can think of which employees can resort to with impunity in terms of the provisions of section 69 of the Act.

Dancing, Singing, Chanting, Placards, Speeches, Posters

MODULE ELEVEN

MEANING OF DISMISSAL AND UNFAIR LABOUR PRACTICE 

Questions  
(a) Can a contract of employment be terminated other than by way of the dismissal of the employee, and, if so, in what circumstances?

A contract of employment can also be terminated by:

· Expiration of an agreed period or date or completion of a specified task

· By notice

· Summary termination

· Repudiation

· Mutual Agreement

· By death of either party

· By insolvency

· Supervening impossibility of performance

· By state action eg a jail sentence

· By operation of law

(b) Do you agree that section 186 defines dismissal in such a way as to embrace more than the common law notion of dismissal, and, if so, in what respects?

Section 186 sets out a number of actions that can be considered an implied dismissal, ie although the employer does not verbally say “you are dismissed” the employers actions are deemed the equivalent thereof. Such implied dismissals are as follows:

· A fixed term contract is not renewed and there was a reasonable expectation that it would be.

· Selective re-employment of ex employees

· Not allowing an employee to resume work after she was on maternity leave

· Constructive Dismissal – Employee terminates a contract of employment as employer makes work conditions intolerable.

· Employee terminates a contract because new employer as per section 197 provides terms and conditions that are less favourable

The above then are not what common law would define as dismissals but as per LRA are very much considered dismissals

(c) When do you think an employee would have a reasonable expectation under section 186(1)(b) that a fixed term contract would be renewed and how should employers guard against such an eventuality?

Where the employer has stated that the contract will be renewed. This can be either expressed or implied. Implied might be where the employer has said “You are our best waiter, we could never do without you.”

 Past practice that is where the contract is consistently renewed over a period of time almost as a matter of course, the employee would quite rightfully expect that their contract was going to be renewed. The past renewal of contracts  does not in itself create an expectation of renewal.

Employers should train all managers about the dangers of promising positions or promotions or renewals. Particular attention should be paid to when getting the employee to sign the contracts, comments could be deemed implied terms of the contract. Performance assessments should also be routinely conducted, thus where an employee who has been assessed and informed of their shortcomings cannot reasonably expect to continue being in the employ of the company. (This is not to say that companies can use fixed term contracts to circumvent the law and proper procedures.)

Where the contracts are for specific projects this should be clear in the contract and explained to the employee. In particular security companies where the companies contracts could be terminated at any stage, that the employee knows that their contract is only valid while the company has the contract for the specific site will protect the employer where the contracts are terminated post haste.

(d) Would section 186(1)(b) apply to a situation where an employer decides, for example, to stop making use of casuals who it has employed for a fixed period of three days per week continuously over a year?

The past renewals of a contract in itself is not indicative of creating a reasonable expectation of renewal. The employee has the onus to show that there was a reasonable expectation. That these employees were only used for 3 days a week, even though over  a period of a year, in itself must make a reasonable person aware that renewal is not a guarantee and that their position is of a temporary nature.

(e) If an employer fails to renew a fixed term contract where a reasonable expectation of renewal exists, would the dismissal of the employee always be unfair?

No.  As with many dismissals the core reasoning for the dismissal will determine if a dismissal is fair or unfair. If the employer does not renew the contract because the employee has a poor conduct record, and the employer uses the non renewal as a way to rid themselves of the employee instead of following discipline procedures then the dismissal is unfair. However if the employer does not renew the contract because the company has suddenly lost a contract and now no longer needs the employee, although the employee expected a renewal, the dismissal is not substantially unfair.

(f) If an employer renews a fixed term contract on less favourable terms than the employee reasonably expected and the employee accepts re-employment, would he/she nevertheless be deemed to have been dismissed?

Yes. This is the equivalent of duress. In fact the employee could rely on section 187(1)© whereby the employer is compelling the employee to accept a demand. (We must presume that if the employee does not sign then the contract is not going to be renewed.)

(g) What is section 186(1)(d) aimed at prohibiting and why?

It is aimed to stop employers making a group dismissal in order to get rid of a number of “troublemakers” or “problem” employees. So an employer might dismiss 8 striking workers and then re-employ 6 simply to circumvent the law to get rid of the other 2.

(h) What is section 186(1)(e) designed to cover and is it notionally possible that such conduct by an employer could be fair?

This covers where an employer wishes to get rid of an employee but has no legal grounds, reasoning or cause to dismiss the staff member. Hence they create work conditions that are unbearable thus forcing the employee to resign. Were such behavior considered fair it would be the very degeneration of our society. Such action would mean employers would be able to circumvent and by pass the majority of labour legislation without any consequences. The employee is not on an even playing field, the very reason for labour legislation worldwide, and bosses would become untouchable.

(i) If an employee disappears from work for six months and on his return, finds his position filled, can he claim to have been dismissed?

There seem to be numerous views on this situation. It would seem in this matter that the employer has ended the contract by accepting the employees repudiation of the contract. This is not then a dismissal.

(j) If an employee resigns because he has been charged with misconduct, can he claim to have been constructively dismissed?

No. Constructive dismissal occurs where the employer makes working conditions intolerable. A charge of misconduct does not constitute making life intolerable. Though the employee might feel the charge is malicious or aimed at getting rid of him/her, they have various options and routes to remedy the matter. And are required to so before they can have a claim to constructive dismissal.

(k) Why do you think the legislature included “constructive dismissal” as a form of statutory dismissal?

An employer wishing to get rid of an employee but with no legal grounds, reasoning or cause to dismiss the staff member would create work conditions that are unbearable thus forcing the employee to resign. Were such behavior considered fair or not regulated, it would be the very degeneration of our society. Such action would mean employers would be able to circumvent and by pass the majority of labour legislation without any consequences. The employee is not on an even playing field, the very reason for labour legislation worldwide, and would have no options or  legal remedies.
ONUS IN DISMISSAL DISPUTES 

Questions  
(a) What are the consequences of an employee failing to establish that he/she was dismissed and in what circumstances may this arise?

If their was no dismissal it need not or rather cannot be decided if fair or not. The employee would have no case.

A typical example is where an employee comes to work drunk and is told to go home. The employee then refers the matter saying they were dismissed

(b) Does the fact that the employer bears the onus of proving that the dismissal is fair mean that it must prove that an employee dismissed for assault was not provoked?

Provocation is not a reason but a mitigating factor used when deciding on the correct sanction. So the employer does not have to prove that the assault was not provoked but might need to show that the chairmen explored this avenue in deciding on the sanction.

DATE OF DISMISSAL 

Questions  
(a) Why is it important to determine the exact date of an employee's dismissal?

An award for reinstatement is often made retrospectively and thus the actual date of dismissal will determine the amount to be paid. Furthermore the Act give an applicant 30 days from date of dismissal in which to refer a dispute

(b) Do you agree that under section 190(2)(c) an employee can effectively extend the date of his/her dismissal by, for example, demanding reinstatement months after having been dismissed?   If you don't, what do you think this subsection is aimed at covering?

No I do not agree.  As an example a formerly retrenched employee is employed else where when he says the previous employer employing someone else in his old position. The employer is now in breach of the retrenchment agreement. The employee asks for his job back. The employer refuses. The employee has a job so lets it be. The employee then gets fired from the new employer. The employee now goes and asks for his job back. The employer refuses and the employee says his dismissal is only now effective and lodges a dispute without filing for condonation. This section is specifically to prevent the circumvention of condonation applications and to prevent unjustified enrichment for employees.

(c) Similarly, what do you think sections 190(1)(b), and 190(2)(a) and (b) are aimed at covering?

Determining the actual date of dismissal is extremely important in calculating retrospective pay and equally importantly, the Act gives 30 days from when the dismissal occurred in which to refer a dispute.

(d) After being dismissed, an employee is granted an appeal, which fails. What is the effective date of his/her dismissal?

For the purposes of the company and accounting records, the effective date is the date of the dismissal and not the failed hearing. However for the purposes of referring a matter to the CCMA within 30 days, the calculation of days is from when the final decision was made that is the date of the failed appeal. Refer Section 191(1)(b)(i)

AUTOMATICALLY UNFAIR DISMISSALS


Questions  
(a) Can an employer defend an automatically unfair dismissal claim by proving that the dismissal was necessary for operational requirements? Yes. Dismissal for operational requirements as a defence to the listed automaticllay unfair dismissal is relevant to subsections (a) and (g) Courts however will scrutinize what the real reason for dismissal was. That is to say the employer will have to show that the dismissal really was for operational requirements and not a cover or excuse. 

(b) What does section 187(1)(c) prohibit?

Intimidation and bully boy tactics. This is to prevent an employer from threatening and/or actioning dismissal if the employee does not accept the employers demand.  There is however a distinction and a fine line where the employer has tabled changes needed for operational requirements and has informed the employees that if the changes are not accepted, as such, there might be dismissals for operational requirements. 

(c) Where else can an employee find protection against dismissal on the grounds of discrimination and why would he/she follow that route instead of the automatically unfair dismissal route?

The employee could rely on either the constituition or the employment equity act. There is no ceiling limit on compensation and no limit of time as per lRA in which to lodge dispute.

(d) Can a dismissal on discriminatory grounds ever be fair, and, if so, in what  circumstances?

Section 187(2) provides for where the reason for so called discrimination is based on an inherent requirement of the job and where the mandatory retirement age is reached. So called discrimination is not automatically unfair where it is part of an employment equity or affirmative action strategy, hence it is allowed to discriminate between male and female where the reason is to promote the employment of female staff as encouraged by the employment equity act. Acceptable discrimination, so to speak , is dependent on the objective and the manner in which it attempts to achieve those objectives. At times the inherent requirements of a position will justify so called discrimination, where the correct objectives and methodologies are observed. A fine line between direct and indirect discrimination will often exist in these cases. An example of inherent requirements would be a security company employing male security guards only.

OTHER UNFAIR DISMISSALS 

Questions and instructions  
(a) What are the three substantive grounds upon which an employer may rely upon to justify a dismissal?

· Misconduct

· Incapacity

· Operational requirements

(b) What distinguishes each ground of dismissal from each of the other grounds?

Incapacity and operational requirements are no fault dismissals in that they would occur for reasons beyond the employees control. Incapacity differs from operational requirement dismissals in that operational requirement dismissals are affected by external factors rather than the employees inabilities.

(c) Do you agree that dismissals can always be split into considerations applicable to substantive and procedural fairness?

Yes.

(d) Why is it of fundamental importance for an employer to correctly categorise the ground upon which it intends to dismiss an employee?

The charge or alleged defence is of fundamental importance when it comes to deciding on the sanction to hand down. As we operate within a system of progressive disciplinary action, not every offence may result in instant dismissal. A companies code of conduct or previous actions will dictate what offences will result in immediate dismissal. As an example where an employee  is charged with insubordination instead of gross insubordination, could not be dismissed in a first case instance. On the opposite scale charging the employee with gross insubordination where the offence is merely insubordination would also cause trouble.  

(e) Draw a diagram reflecting the different categories and grounds of dismissal provided for in the Act.   In so doing, consider where the dismissal of both protected and unprotected strikers would fit in.

MODULE TWELVE


Questions and instructions  
Read the following case studies and individually, and then in pairs, decide whether the dismissal is fair or unfair, and why.

(a) An employee was dismissed for absenteeism after having been absent without permission for a period of some two weeks.   The company had a rule contained in its disciplinary code that was well known to all employees that repeated absenteeism constituted serious misconduct and warranted dismissal.   The employee was unable to provide any explanation for his absence and had previously been issued with a final written warning for absence without leave.

Was there a rule? Yes

Was the employee aware of it? Yes, as they had previously been disciplined for the same offence.

Was the rule contravened? Yes

In conclusion the dismissal is a fair sanction in light of the fact that the employee is already on a final written warning for the same offence, hence dismissal is the only option.

(b) An employee was dismissed for failing to abide a written company rule that prohibited employees from using company vehicles for their own private use in the absence of the Managing Director's authority.    It was established that the employee had received his foreman's authority to use the vehicle in order to transport a pig from his farm to the abattoir.   The employee maintained that he was never notified of the rule prohibiting the use of company vehicles for private use.   The company's attitude was that ignorance of the law is no excuse.

With these limited facts it is difficult to make a decision here. The employee was obviously aware that he could not just use a vehicle for his own use, hence seeking the foreman’s permission. I would believe that as the employee would normally take his instructions from his foreman who is his direct superior, he could well be unaware that he is required to seek permission from he managing director, as this would be unusual. That the employee broke a rule is common cause, but I feel that dismissal was to harsh a sanction.  I also believe that the foreman should be placed in a hearing and probably be dismissed as he has taken it upon himself to override the company rules and possibly been insolent by disregarding the chain of command.

(c) The employee was dismissed after refusing to work fifteen hours' overtime on a Sunday, albeit that he had agreed to do so in his contract of employment.   It can be assumed that such an arrangement is indeed in contravention of the BCEA.

You cannot contract outside of the law. The clause in the contract relating to the overtime is null and void hence the employee has not broken a term and condition and has thus not committed an offence. Dismissal is an unfair sanction.

(d) An entire workforce engaged in an unprotected strike in the form of a go-slow.   In an attempt to break the strike, the company singled out those employees employed in one of its departments and dismissed them.   The company maintained that in so doing, it sought to send out a clear message to the balance of the workforce that they, too, would be dismissed if they continued with their retardation of the progress of work.

Participation in an unprotected strike is misconduct.  The code of good practice sets out the suggested course of action with regards to strike dismissals. Bearing this in mind the employer should have issued an ultimatum to the workforce clearly setting out that they have embarked on an unprotected strike which thus constitutes misconduct  and could face dismissal. Unprotected strikers are still allowed a hearing and the sanction must be decided on as for other acts of misconduct, that is to say you cannot just dismiss because the employees are on an unprotected strike. That the employer has singled out a specific department to dismiss is immaterial, (It is plausible that a specific departments participation in a strike could be viewed as more serious misconduct than others hence a dismissal where the others received other sanctions, but this would be dangerous grounds). The employer has failed to follow procedures and has probably infringed section 187 ©..”to compel an employee to accept a demand”  in that they are now threatening the remaining workforce with dismissal if they do not return to work.

(e) An employee has been caught red-handed stealing cash from a company till.  At his disciplinary hearing, he argues that the presiding officer is not a grade 4 manager, as required by the disciplinary code.  The presiding officer rejects the point and dismisses the employee.  Is the dismissal procedurally unfair?

The dismissal as a sanction is fair. Procedurally the dismissal is unfair.

MODULE THIRTEEN

Questions and instructions  

1(a)
Do the courts and arbitrators set different requirements for the dismissal for poor work performance of managerial and other employees?

Yes. Employers have more stringent requirements to assist the non management employees and to show the procedures and steps taken to correct and guide the non managers. Managers are expected to know the standards and hence there is no requirement as such to correct and point out the managers shortfalls. Employers generally need not give the managers as much time to correct the poor performance. This said an employer is still not precluded from following procedures and allowing a manager to state their case, the onus on managers is simply higher than that of the general employee.

(b) Is any value to be derived for an employer who inserts a probationary clause in a contract of employment?

Yes. Procedures and requirements for dismissal with regards to poor work performance of probationers is less onerous. Of particular value to the employer is that probationers need not be given as much time, if any, to correct their shortfalls nor does the employer need to require the normal remedial procedure. This affords the employer the opportunity to cut their losses and look for a new employee rather than spending time and money on the new employee who ends up not being up to standard.

(c) Is the cause of an employee’s incapacity at all relevant to evaluating the fairness of his dismissal for that reason?

Yes. 

2. Draw a detailed flow diagram representing the steps that must be taken before an employee can be dismissed for incapacity in the form of poor performance or ill health or injury.

MODULE FOURTEEN

Questions and instructions  
(a) If an employer dismisses unprotected strikers without issuing them with an ultimatum prior to their dismissal, is their dismissal substantively or procedurally unfair, and what is the relevance of the distinction?

Procedurally unfair, (although the notes in our course material say it is controversial weither the prescribed process is procedurally or substansively unfair).  Procedure is related to the course of action and steps taken before reaching a decision as to if dismissal is an appropriate sanction. Substansive fairness is where the facts of the matter warrant dismissal as a sanction. In the non issue of an ultimatum this constitutes a prescribed procedure as layed down in the code of good practice. Should an employee be dismissed despite no ultimatum, bearing in mind that a hearing is not required by law, the normal processes of deciding if a dismissal is procedurally or substansively unfair would apply. It could be argued that the employee was not aware of the rule, as such, but this would go to substance. Strikes are meant to be a stand off and a testing of power so a non ultimatum issue would in essence be a bludgeoning blow rather than a dispute resolving tactic. As our disciplinary system is meant to be progressive, this irrevocable action should  be seen as a procedural unfairness, hence I feel that the non issue of an ultimatum would relate to procedural fairness rather than substance.

(b) Having regard to the provisions of item 6(1) of the Code, in what circumstances do you think employees who breach the provisions of section 64 and/or 65 of the Act will nevertheless be protected from dismissal?

Unprotected striking is misconduct hence it is subject to the same treatment as other acts of misconduct. The code of good practice then advises us to also take into account the following:

· Seriousness of the contravention of this act – sections 64 and 65 particular attempt to encourage strike prevention by having procedures to attempt resolving disputes. Flagrant disregard for these procedures must be seen as a serious contravention. On the other hand starting a strike ¾ days early, where a matter has been referred, cannot be seen as a serious contravention of the act.

· Attempts made to comply with this act – Similar to above point, contravention, as striking is a tool for collective bargaining, puprposeful non compliance and blatant disregard leaves the employee with few grounds to argue, as this transgression is something well within their control and power.

· Wether or not the strike was in response to unjustified conduct by the employer – Where the employer embarks on actions or behaviour of a manner that can be seen as unjustified conduct, the courts will see this as a strong mitigating factor for staff who embark on an on the spot strike. As an example the employer has assaulted an employee or refuses to take action against a manager who is blatantly sexually harassing a female staff member, or has told the staff they will only receive their wages at 5 because they did not clean the shop the previous day, the staff might embark on a strike to correct the matter and will find sympathy with the courts. Where the staff embark on a provoked strike and the employer then corrects the matter, the staff must return to work.

(c) Your employees engaged on an unprotected strike at noon.   You swiftly issued them with an ultimatum at 13h00 calling upon them to return to work by 14h00.  They ignore the ultimatum.  Would you dismiss them then and there, or would you take other steps before doing so?  If the latter, what steps would you take?   
The code advises to give reasonable time for staff to assess the ultimatum. What is reasonable is dependent on the circumstances in each case. It is general practice to issue a second ultimatum. Employers issuing only one ultimatum, particularly where the time span is short, might be seen as simply window dressing their actions to seem as if their intentions were honourable, where in fact they had no intentions but to dismiss. Where the strike is of a particularly emotional issue, although all strikes will have some level of emotion, it is often advisable to extend the ultimatum to the following day thus allowing the employees time to cool down and give serious thought to their action. Contact with the union, where applicable, should be made.
MODULE FIFTEEN


Questions and instructions  

(a) What are the main differences between retrenchments covered by section 189A of the LRA and retrenchments covered by section 189?

Section 189A relates to dismissal for operational requirements where the company employs in excess of 50 employees and plans to retrench a certain number of employees as per section 189A(1)(a) and place additional responsibilities on the employer in addition to those outlined in section 189. The major difference between section 189 an 189A is the right to strike. Dismissal for operational requirement disputes must be referred to the labour court, where there are 2 or more dismissals, hence there is no right to strike as per section 65(c). section 189A (2)(b) specifilly infers the right to strike.

(b) Your company wants to outsource its’ security function.  Having regard to the provisions of sections 189 & 189A of the Act, read together with the Code, consider the steps you would take in effecting a retrenchment.  In so doing, draft the initial letter that you would send to your employees’ union.
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To: Tuppaware Union

Date: 5 August 2008

Reference: Proposed dismissal for operational requirements

We herewith bring to your attention our intention to proceed with Section 189 of The Labour Relations Act, dismissals based on operational requirements.

In accordance with Section 189(3) we invite you to consult with us on the following:

a) Reason for proposed dismissals – The downturn of the economy leaves us with no option but to look at ways to best use our resources. The capital invested in the security function in the form of vehicles, uniforms, electronics and such forth can be put to better use invested elsewhere to prevent further reductions of staff.

b) Alternatives considered – We looked at short time and consulted at length with business analysts and having received quotations from various security companies are adamant this is the best option.

c) Number of employees likely to be affected – The entire security department of 5

d) Proposed method for selecting employees to dismiss – This is not relevant, as the entire security staff compliment will be affected.

e) Time when dismissals likely to take effect – 30 Days

f) Severance pay proposal – Employees taking the severance package will receive one week’s wages for every year of completed service.

g) Assistance – We can proudly offer alternative employment at the security company awarded the contract on their terms and conditions.

h) Future re – employment – As this department is being closed down we will not be re – employing in the future.

i) Number of employees – The company employees 47 staff in total.

j) Number of employees dismissed for operational requirements in previous 12 months – None

We seek to reach consensus on this with haste. Allow e to suggest that we meet on 12 August 2008 at 10Am at our offices to discuss the above.

Yours truly,

Anthony Sterne

Human Resource Manager

(c) Having regard to the provisions of section 189(4) of the Act, consider the limitations placed on the disclosure of information during the course of a retrenchment exercise.

The right to information is regulated by section 16. Retrenchments are no different. The information required must be relevant to the retrenchment consultation process and must be revealed. In a retrenchment procedure financial information will be far more relevant than in other negotiations. Access to legally privileged information remains restricted as per section 16 even during retrenchments as with legal limitations by court orders and confidential information. Where a party believes that restriced information is required the court will intervene and must decide if the harm caused by making the information available against the harm caused by not disclosing the information.

MODULE SIXTEEN

Questions  

a) Is an employee who has acted in a position above his grade for a lengthy period automatically entitled to be appointed to that position when the company decides to fill it permanently?  If not, under what circumstances might failure to appoint him constitute an unfair labour practice?
That an employee has acted in a position does not in itself create an entitlement to the position on a full time basis, with some exception where a reasonable expectation of being promoted existed or exists. An unfair labour practice with regards to promotion is due to the conduct or manner in which the decision making process was done and not to whether the promotion, or non-promotion, itself is unfair. This is an important distinction. If the incumbent has not even been considered or the company has particular policies there might be grounds for an unfair labour practice claim. Actual differences in educational or work experience criteria do not constitute an unfair labour practice. If the employee feels they were overlooked because of lets say race or gender that would be a matter of discrimination and not an unfair labour practice. If the employee has been promised either tacitly or directly that when a permanent appointment is made that they would be appointed then it is very probable that an unfair labour practice occurred. 

b) Your company can no longer afford to pay car allowances to its junior managerial employees, and wishes to withdraw them.  Could this constitute an unfair labour practice?
Is a car allowance a benefit or part of remuneration is he first question we need to answer. If it is part of remuneration, this action would be a unilateral change of terms and conditions and thus be a dispute of mutual interest to be resolved via the CCMA. It would definitely not be an unfair labour practice per se. If it is a benefit then it could possibly be an unfair labour practice as listed in section 187(2)(a). There seems to be no absolute consensus on what constitutes a benefit and what is remuneration. One has to feel that a car allowance is normally part of initial negotiations and is in the employment contract as a term of employment. Furthermore was an employer to remove the car allowance that would place a considerable burden on the employee. Were the employer to remove their contribution to the pension fund, which is a benefit, the employee would not be in as onerous position as were the car allowance is removed. This leads me to believe that a car allowance is a part of remuneration. As benefits can, to a certain extent, be removed and changed at will, employees would need protection, and a car allowance, as previously mentioned, if removed, would place the employee in a very difficult situation. Thus, as the car allowance is a part of remuneration, the withdrawal thereof is not a matter of unfair labour practice. The employer needs to engage in consultation and could withdraw the allowance as a strategy in lieu of retrenching.  It is plausible that the junior managers could argue that they are being demoted and that would constitute an unfair labour practice.
c) An employee is told that he is to be transferred from Johannesburg to Pofadder next month.  He feels this is unfair.  Does he have any remedy under the LRA?

An employer may transfer an employee for operational requirements but needs to  observe the procedures laid down in the act. As we are told that the employee has been told he is being moved, we can safely presume there has been no consultation. This is now a unilateral change of terms and conditions, hence the employee may refer a dispute with the CCMA. He unfortunately does not have the right to strike, as he is only one person, but the employer is obliged to engage in meaningful consultation.

BLOCK 3:

The following questions are compiled from the modules covered in block three.

MODULE SEVENTEEN

THE LEGISLATIVE FRAMEWORK

Questions & instructions

(a) Consider the wording of section 9(4) of the Constitution, section 187 of the Labour Relations Act and section 6(1) of the Employment Equity Act and answer the following questions:

(i) What forms of discrimination are prohibited?

Both direct and indirect discrimination are prohibited on one or more of the following grounds, race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language and birth.

(ii) Are only direct acts of discrimination prohibited?

No. Indirect discrimination is prohibited. This occurs where the discrimination is not necessary intentional. The famous example is where an airline set a minimum height requirement. As males are generally taller than their female counterparts the ruling excluded the majority of women from applying for the positions, hence it is indirect discrimination.

(iii) Are the grounds of discrimination referred to all-inclusive?

No. The wording, “on any arbitary ground, including, but not limited to…”, tells us that the listed grounds are not all encompassing.

(iv) What is meant by each such ground?  (In answering this question draw a combined list of all the grounds referred to and give an example of how an employer could discriminate against an employee in respect of each ground).

Race, Colour – An employer could have a policy whereby staff dealing directly with customers must be white and non whites are employed for the factory.

Gender, Sex – A company might have a policy whereby only males get housing subsidy and not females.
Pregnancy – A company might refuse to employ a lady who is pregnant purely because they know she will be on maternity leave.

Marital status – A company might have a policy where only married persons are eligible for medical aid or vice versa.

Ethnic or social origin, Culture – An employer refuses to employ married zulu women because he does not like the “doek”  that they wear, even though she works in the factory.

Sexual orientation – The military might have a policy of not allowing access to gay males, this would be discrimination.

Age – A company might advertise positions saying ten years experience needed, where that amount of experience is unnecessary, they are probably simply trying to prevent employing people younger than 26 as an example.

Disability – A company does not employ a squint employee because they are worried what customers will think, even though the employee is quite capable of doing the job.

Religion, Conscience, Belief – A company might not employ a specific religious group as they do not want to have them away from the work place on their respective holidays.. Alternatively the employer might not allow the jewish or hindu employees, as an example, to observe their particular holidays, this could be a form of indirect discrimination.

Language – A company that only advertises and perhaps communicates in Afrikaans only would be prejudicing a large amount of the workforce. 

It is plausible that some of the above examples are inherent requirements of a job and they would then not be classified as discrimination.

(b) 
Having regard to the relevant provisions of the Employment Equity & Labour Relations Acts, consider what defences an employer could raise to a discrimination claim.

Discrimination can be defended by an employer where it is based on a legitimate affirmative action policy or where it is an inherent requirement of a particular job.  The employment equity act makes allowance for employers to implement positive measures in order to re-address the balances of the past and strive to achieve a workforce that is representative of the nation.

Inherent requirements of a job may in essence discriminate in themselves. The requirement itself may not be discriminatory as per the height requirement previously mentioned, however a requirement to be help to carry something in excess of 100kg, which would appear to discriminate against females would be valid provided the job did require handling such weights.

A CONCEPTUAL FRAMEWORK

Questions & instructions
(a) Company A has a pension scheme for salaried staff and provident fund for hourly-paid staff.  All salaried staff are white, all hourly-paid staff are black.  Compile a list of questions that you would ask in order to determine whether black employees have been unfairly discriminated against.

Are there any cases where the salaried staff and wage staff are occupying the same positions or doing the same jobs? If so what is the criteria that decides if an employee is hourly paid or salaried.

Are the company contributions to the pension fund different percentage wise compared to those made to the provident fund?

Do the rules of the two funds expressly limit membership to either a salaried or hourly paid member?

(b) Give five examples of instances where an employer's conduct, although constituting discrimination, will not be stigmatised as unfair.

The company decides to only pay for a training course for black people earning less than R5000 per month. As it is part of an employment equity strategy to put them in a position for promotion at a later stage it is in line with the purposes of the EEA.

An airline employment policy says no cabin staff may be taller than 2metres. Due to plane dimensions it is an inherent requirement of the job.

A security company has a males only policy for its cash in transit guards.

A company advertises for an Afrikaans speaking salesperson. It might appear as if there is indirect discrimination against black people but the company deals with predominantly Afrikaans speaking clients.

Blacm man is promoted over his white colleague even though the white colleague has a masters degree and 3 years more experience. The black male holds a Bachelor degree and is capable of doing the job. The company has an affirmative action policy and has said they wish to advance previously disadvantaged persons to senior management.

RESOLVING DISCRIMINATION CLAIMS
Questions & instructions  
(a) Read the following case studies
(b) Take any two examples of the policies/practices that you identified as being potentially discriminatory when considering the definition of "employment policy or practice" contained in the Employment Equity Act and consider whether in the light of the above-mentioned structure they are in fact problematic.

In case study one there is arguably discrimination on age. The advert clearly says young, energetic manager. That energetic can be a job requirement is reasonable, but the implication is that only a young person would have that quality. Furthermore there seems to be a pre-determined mindset that the person must be black. I ascertain this by virtue of the fact that the advert is placed in the Sowetan, a predominantly black readership newspaper, and to a lesser extent the requirement that the applicant be connected in the local community. The requirement to be connected could, I believe, be a reasonable inherent job requirement. This advert seems to indicate that Mrs Swart seeks a black person only to fill the position. Nothing wrong with this where it is part of a legitimate affirmative action policy where the aim is to readdress imbalances in the workforce, but it seems clear that Mrs Swart seeks to make a black appointment purely out of self interest.


In case study two, the existing wage disparities, brought about by previous discriminatory legislation, is not in itself discriminatory. Where the company falls short is their ideology that they will train the bottom polishers once the companies financial status improves. The financial status need not prevent the company from commencing with training. The company need not pay the bottom polishers the same wage as the diamond cutters until such time as they are promoted. By delaying the training they are holding back the bottom polishers and in a manner reserving the diamond cutter positions for those already qualified, a whites only qualification due to old legislation.

(c) Drawing on what you have learnt, will an employer be found to have unfairly discriminated a black female job applicant if it:

(i) Places an advertisement for the position only in the Beeld?

Firstly is there discrimination? This is indirect discrimination. The Beeld is a newspaper predominantly bought and read by Afrikaans speaking people. Black people purchasing and or reading an Afrikaans newspaper would be the minority, thus indirect discrimination has occurred.

Is the discrimination, direct or indirect unfair? The objective and the means to achieve the discrimination determines if it is fair or unfair. Where the discrimination is reprehensible to society then it is most definitely unfair. We have limited information here but it is quite probable that the employer placed the advert in the Beeld in order that there ae no black applicants. This makes it unfair indirect discrimination.

(ii) Does not place an advertisement in any newspaper and sources the appointee through the offices of an employment agency?

There is no obligation to advertise in the newspaper hence the act of using an employment agency is in itself not discriminatory. As a person going to an employment agency is not actually an applicant they cannot by definition be covered by the EEA. However should the company brief the employment agency with certain criteria, that could be discriminatory, this could be actionable but presumably through the civil or constitutional courts.

(iii) Appoints the candidate on the advice of an employment agency who itself is guilty of unfair discrimination?

The employer itself could not have discriminated as they would be choosing from a selection that are in essence the same. As in the above the question (ii), is if the employer knowingly uses an agency that makes use of discriminatory practices can the employee take action. In the above example the employee has no recourse under the EEA as they are not an applicant. As the example stands the people discriminated against would not have made the pre selection process and would therefore not be applicants by definition and would not have recourse to the EEA or LRA remedies.

(iv) Fails to respond or even consider the disgruntled applicant's application for employment on account of the fact that it received 20 000 applications?

As with many sections of law, intent is a critical factor. If it is clear that the employer discarded all CV’s with a surname that appeared to be of a certain racial orientation, or age as examples then that could be grounds for an unfair discrimination claim. The employer will have to show what made him or her differentiate been those applications that were considered and those that were discarded.

(v) Fails to appoint the disgruntled applicant on account of a "gut feel" that he/she would not fit within its corporate culture?
Our labour law and courts allow for the employers prerogative when making decisions. This is evidenced by the facts that employers are in a matter of speaking allowed to decide on the appropriate sanction in a disciplinary matter and also the courts hesitation to make decision as to reasoning for operational requirement dismissals. International policy and trend is to allow business to have certain latitude in decision making in order to allow for sound economic practices. Taking this into account gut feel has its place in decision making however again the intent is clear and the reason for the decision must not be based on any grounds defined as discriminatory.
(vi) Does not appoint the disgruntled applicant on the basis that he/she is not suitably qualified for the position?
Discrimination claims cannot be defended on the basis of equal or better qualification. However a candidate must be suitably qualified. So a candidate that is not suitably qualified has no case.

MODULE EIGHTEEN

DISMISSAL:  DISPUTES & REMEDIES

Questions and instructions  

a) Draw a dispute settlement flow diagram reflecting the path to be followed in the resolution of disputes over dismissals for misconduct, incapacity and operational requirements.  You must accommodate the dismissal of strikers in the diagram.

b)      Can an employer be legally represented at conciliation and arbitration proceedings before the CCMA concerning disputes over dismissals?

Legal practitioners, ie persons admitted to the bar as attorneys or advocates, may only represent a party where both parties agree and the commissioner grants such permission in dismissals for misconduct or incapacity. Where a party objects the commissioner may still allow it taking into account the following:

the nature of the questions of law raised by the dispute;

the complexity of the dispute;

the public interest; and


the comparative ability of the opposing parties or their representatives to deal with the dispute.

REMEDIES FOR UNFAIR DISMISSAL AND UNFAIR LABOUR PRACTICE

Questions  
(a) If an employee's dismissal is found to be unfair, when will he/she not be reinstated or re-employed?
If the employee does not wish to return to the employ or where the relationship would be intolerable or impractical. If the dismissl is found to only be procedurally unfair then there will be no re-instatement.

(b) What are the limits on compensation?

Unfair procedure and unfair dismissal – Up to 12 months remuneration calculated at the rate of remuneration at the date of dismissal

Automatically unfair dismissal – Up to 24 months remuneration calculated at the rate of remuneration at the date of dismissal

(c) Under what circumstances may an unfairly dismissed employee not be awarded the maximum compensation laid down by the Act?

There is no legislation that says an employee may not or for that matter must receive maximum compensation. Compensation must be just and equitable and commissioners have wide discretionary powers to decide on the amount subject to the ceiling limits.

(d) In what ways, if any, do the remedies for unfair labour practices differ from the remedies for unfair dismissals?

Unfair labour practices can be compensated with up to 12 months remuneration under much the same conditions as unfair dismissals.

(e) An employee claims she was dismissed because she fell pregnant.  When the matter comes before the Labour Court, the employer admits that the employee was pregnant at the time of her dismissal, but produces evidence proving that she was dismissed for theft.  Can the court adjudicate the dispute?

A dismissal based on pregnancy would be automatically unfair and would fall under the jurisdiction of the labour court. A dismissal for theft would be under the jurisdiction of the CCMA. On he face of it appears as if this is a CCMA matter, however simply because the employee was dismissed for theft it is possible that the real reason was her pregnancy. Where a matter comes before the labour  court and there is a possibility that they have no jurisdiction, depending on which is the real reason for dismissal, the court may hear the matter and when they reach a conclusion that the reason for dismissal is not an adjudication matter they can invoke section 158(2) whereby if both parties agree, and if expedient, the court may act as arbitrator, hear the matter and make an award as if an arbitrator. Alternatively the matter must be referred back to the CCMA.
CCMA REVIEWS

Questions & Instructions 

1(a) 
An arbitrator has granted a dismissed employee 32 months’ compensation. Can the employee seek rescission of the award?  If so, on what ground?

Yes. 32 months compensation exceeds the limits set by the act. This is thus an obvious error and one can make application for a rescission. It is however unlikely that the employee  would make this application. The employer would be more likely to take this action. In this matter I would presume the award will be varied rather than rescinded.

(b) Some say the courts have all but obliterated the difference between appeal and review when reviewing CCMA awards.  Having studied the above cases, would you agree?

In the interest of ensuring labour disputes are finalized quickly and with minimal costs in order to prevent employees from being prejudiced, the CCMA was established. It is meant to be a one stop shop so to speak. As commissioners and arbitrators are humans review is allowed to offer a course of corrective action where there is a gross error of some form. Unfortunately where the review fails it is an easy task to go to Labour appeal court on much the same basis as review with extra scope and broader exploration powers. They must also hear extra evidence unlike a review. In short the inevitable passage is on a failed review to appeal to the LAC on almost every occasion thus effectively rendering the review process null and void.

(c) What is meant when a court describes an award as “unjustifiable”?

The reasoning or manner of reaching a conclusion shows no logical sequence or flow of thinking

2   
Read the arbitration award overleaf and consider in what respects, if any, it is reviewable.he commissioner 

We find the award review able due to gross irregularity. At paragraph 10 there is a gross irregularity with regards to substance, the law of evidence in that the commissioner says he does not believe the evidence yet gives the employee the benefit. The commissioner says that on balance of probabilities he does not believe the evidence, which is all that is required, yet rules against it. Furthermore he makes no provisionor allowance or attempt to clarify the possibility that Duba could be an accomplice.

At paragraph 12.2 the commissioner finds that the trust has been broken, something which inevitiably justifies dismissal, yet in his finding finds that the sanction of dismissal is to severe.

A further gross irregularity of substance occurs where the commissioner incorrectly applies the, knowledge of the rules principles as a mitigating circumstance. This relates to procedure which is not in dispute.

A further irregularity occurs where the commissioner takes into account that the employer was represented by an attorney at the hearing. Again this relates to procedure and that is not an issue that is in dispute.

The commsioner acted in excess of his powers by awarding re-instatement back dated to a date after the employees dismissal and not the date of dismissal. 

MODULE NINETEEN

TEMPORARY EMPLOYMENT SERVICES

Questions & instructions  
(a) Having regard to the provisions of section 198 of the Act, what provisions should a client of a TES require to be contained in a contract between itself and the TES?

That the TES, itself, pay the employees .

The client pays the TES who in turns pays the contractors.

That the TES qualifies as a TES by definition of the act.

The client should have wide freedom to discontinue the services of contractors.

The contract should ensure the TES complies with subsection 4 of section 198 with a clause for indemnification for failure to comply.

Reserve the right to cancel the contract where new legislation changes the scope of liability as per section 198(4) and/or where collective agreements is extended to the non-parties.

(b) The client of a TES informs the TES that it no longer wishes a guard supplied by the TES to enter its premises.  The TES has no other vacancies for the guard.  What can it do?

Much will depend on the contractual obligations between employer, the TES, and the employee.  The TES could transfer or employee the guard on an alternative site. If the employee refuses to go the alternative site, he would have limited recourse to remedy. 

The TES could hold a hearing if the client has valid reasons and is prepared to co-operate.

The TES could retrench the employee but that could have severance pay costs.

INDEPENDENT CONTRACTORS 

Questions & instructions 
(a) Having regard to the above, would you consider an estate agent and a personnel consultant to be an employee or an independent contractor?

In the absence of more detail with regards to contracts/terms and conditions and salaries I will use the Code of good practice as to what constitutes an employee as a starting point.

The code tells us that a person is presumed to be an employee if they meet one of the seven criteria listed, other than were they earn in excess of the threshold. The code then tells us that the employer, so to speak, has the onus to show the presumed employee is not. 

An estate agent will generally have more discretionary powers with regards to hours than an personnel consultant and also as to how the job is done. In essence both would be reliant on their “employer” for their income. The estate agent might be free to operate for more than one agencies but it is highly unlikely that the personnel agent would be, in fact they will often have restraint of trades when leaving.

None the less the Code says only one of the factors need to be met for there to be a presumption as to being an employee. However this does not automatically mean that the person is an employee, simply presumed to be. 

A personnel agent would probably be provided with tools of the trade where the estate agent might have access to a computer and shared secretarial serices. The personnel agent would most definitely work in excess of 40 hours a month where the estate agents actual hours are debatable. 

Although in a number of cases companies have tried to argue that estate agents are independent contractors under agency agreements, estate agents are in most cases employees especially as the following conditions often exits:

Restraint of trades, may only receive monies for deals from the agency, have to follow office rules and will have a roster of some form(with particular regard to show houses)

The same factors are more prominent with the personnel agent, hence I would determine that both are employees.

(b) What are the possible dangers of classifying a person as an independent contractor in circumstances where he/she is in fact an employee?

One might terminate the contract without the proper reasoning or procedures as required by the LRA. One could also be guilty for not deducting PAYE, UIF and such statutory deductions

(c) What are the implications of a TES providing a client with persons who are in fact independent contractors, as opposed to employees?

The TES would then not be a TES and the exclusions for the client with relation to Setion 198 and should the independent contractor show that there is or was an employer/employee relationship would be subject to all the LRA regulations.

FIXED-TERM CONTRACTS

Questions & Instructions  

(a) Under what circumstances will an employee be found to have harboured a “reasonable expectation” of renewal of his/her fixed-term contract within the meaning of section 186(1)(b)?

Where there has been an expressl indication thereof either during the contract or at the signing thereof. As an example the manager tells the employee we will be renewing your contract next month, or a tacit expectation where the manager asks, “what they will be wearing to the staff Christmas party”, which is after the existing contract expires.

Past practice, such as habitual renewal over numerous contracts

(b) Will an employer’s refusal/failure to renew a fixed-term contract of employment in circumstances where an employee had a reasonable expectation of renewal always be unfair?

As with all dismissals the first step is if there is a dismissal then is it procedurally fair and thereafter substantively fair. It is possible that although an employee has a reasonable expectation of renewal that his dismissal is not aalways unfair.

(c) In the event of an employee’s dismissal in terms of section 186(1)(b) being found to be both substantively and procedurally unfair, what would you consider to be the likely relief that the employee will be afforded having regard to the provisions of section 193 – 194 of the Act?

Most probably compensation. The commissioner might make an order that when the position goes open again that the employee be re-employed.

(d) May an employer retrench an employee on a fixed-term contract?

Yes, but unless the contract has a clause to hat effect they will have to pay the employee out for the remainder of the contract.

(e) May an employer terminate a fixed-term contract in mid-term if the employee is guilty of serious misconduct?

Yes. An employee on a fixed term contract is still bound by the LRA.  Serious misconduct is a breach and thus the employee repudiates the contract.

MODULE TWENTY

NO MODULAR QUESTIONS RELEVANT TO THIS SECTION. 

MODULE TWENTY-ONE
(a) Prepare yourself to lead Joe Spellbound through his evidence.

What is your position in the company?

What is the function of your department?

Do your Public Relations Officers need supervision?

Do you monitor your public relations officers entertaining expenses?

Tell us about the incident where Vendetta phoned company executives on a weekend?

Tell us about the incident on July 1993.

Why did you dismiss Vendetta in August 1993?

On his re instatement, tell us about Vendettas performance.

What did you and the company do about this performance?

What is the company policy towards vehicles?

Is this policy applied to everyone?

How do they differ?

Why was it necessary to have a different policy for Vendetta?

Did this cause any problems?

Tell us about the car battery incident.

Is there any reason you would believe this traditional medicine business?

(b) Having regard to the above statements and to the diagram on the following page, prepare yourself to cross-examine Pinenut.

You are an epileptic?

Are you on medication for epilepsy?

And when a fit happens, you must have a liquid?

Any liquid?

And if you don’t, you will die?

How much liquid would you need to save your life?

Don’t you think then it would be wise to carry a liquid with you at all times?

And you say these fits take quite a while to build up?

Approximately how long does a fit take to build up?

So that gives you some time to get to a liquid?

Or ask permission for a cool drink?

How is it then that on 1 April the fit hit you so suddenly?

So now you had to have a drink quickly and urgently so that you did not die?

So why did you not take a cool drink straight away, because you were opposite the drinks?

Is it not because you wanted to be in the corner where no one could see you?

So you only had one sip before Mr. Spy caught you?

Did you have another sip after that?

Then how come you did not die, because earlier you said you needed quite a bit of liquid to stop the attack?

(c) Confining yourself to the information provided, prepare the company’s closing argument.  In so doing, have careful regard to the challenges raised by the union in order to counter them effectively.

From the evidence presented it is clear that the applicant was well aware of the procedure with regard to cashing cheques. The applicants contention that she was granted permission by Mrs Stiletto is an obvious and devious attempt to cast doubt on her guilt. By her own admission the applicant is aware of the procedures and it is therefore blatantly clear that the applicant knew full well that Mrs Stiletto could not grant said permission and to rely on this as a defence shows her deceitful nature. 

The applicants claim that she was unaware of the company’s disciplinary code is irrelevant as she is aware that failing to obey an instruction, as she did, could lead to dismissal.

In deciding on dismissal as a sanction, the most severe form of sanction, the company took into account the applicant’s previous unblemished record, but the facts remain that the applicant willingly and knowingly broke a rule, a rule that was made to prevent losses, such as occurred in this matter. Ours is a business where large amounts of money are involved and client confidence in banks efficiency is integral to success in a competitive marketplace. The applicant’s actions have broken the trust and struck at the core of the relationship caused irreparable harm and caused the company to suffer hardship and loss. Accordingly we seek that the dismissal is upheld and costs for this frivolous and vexatious application.

MODULE TWENTY-TWO
NO MODULAR QUESTIONS. REFER TO TASK 2. 

MODULE TWENTY-THREE
NO MODULAR QUESTIONS RELEVANT TO THIS SECTION. 
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