INDIVIDUAL LABOUR LAW- MRL202-K

Chapter 2: Definition, identification and formation of employment contract

· Definition of employment contract

· Voluntary Agreement

· Between two parties (employer and employees)

· In terms of which the employee places Labour potential at the disposal and under the control of their employer

· In exchange for some form of remuneration by the employer

· Based on agreement - voluntary (no slavery)

· Basic conditions of employment Act: section 48:

· Subject to constitution, all forced labour is prohibited

· No person may for his own benefit or benefit of someone else, cause, demand or impose forced labour in contravention of subsection (1)

· A person who contravenes subsection 1 or 2 commits an offence

· Has to comply with law for valid contract - Else not binding and enforceable

· Pivotal concept – work

· Meaning - to place one's labour potential at the disposal and under the control of another

· Remuneration can be in any form

· Contract of employment is a reciprocal contract

· Element of control

· Some writers see the element of control as the only feature that makes it possible to distinguish contract of employment from other contracts

· By implication - if no control by one party over another, there is no contract of employment

· But modern employment contracts may have very little control included

· Sufficient that employer merely has the right to exercise control over activities of employees

· The fact that he does not exercise this right - doesn't mean this right is absent and that it cannot be applied/enforced

· Identifying employment contract

· What test do we use to distinguish between agents and employees or independent contractors and employees? 

· Importance of the distinction

· Roman law also recognise the locatio conductio operis - Forerunner of contract of an independent contractor 

· Becoming increasingly difficult to distinguish between employment contract and contract of independent contractor or

· Contract of independent contractor or - characterised by: fact that one person has another person to do a specific job or a specific piece of work

· Person letting out the work – Principle

· Person doing work – agent

· Contractual relationship - not contract of employment, but contract relating to performance of a certain piece of work

· Far less control by principal over contract than employer over worker

· Most SA Labour legislation applies only to ”employees”or persons working for others in terms of a contract of employment

· Compensation for occupational injuries and Diseases Act - Definition of employee: “a person who has entered into all works under a contract of service with an employer”

· Occupational Health and Safety Act - similar definition: “any person who is employed by all who works for an employer and he receives or is entitled to receive any remuneration or works under the direction or supervision of an employer”

· Labour Relations Act - Definition of employee:

· Any person, excluding an independent contractor or who works for another person or for the state and who receives, or is entitled to receive, any remuneration; and

· Any other person who in any manner assists in carrying on or conducting the business of an employer

· Note: labour legislation does not define contract of service/concept of work

· We have to look outside legislation to determine meaning

· Another important reason to distinguish - there can be vicarious liability and the if there is employment contract

· Making the distinction 

· Control test:

· Case: colonial Mutual Life Assurance Society v McDonald 1931AD 412

· Relation of master and servant cannot exist where there is a total absence of the right of supervising and controlling the workmen under the contract

· Organisation test:

· Based on assumptions that test of being a servant does not rest on a submission to orders - depends upon whether a person is part and parcel of organisation - extent of integration into organisation

· Employees is part and parcel of organisation, whereas independent contractor’s  work, although done for the business, is not integrated into it but is only accessory to it

· Problem - cannot always measure extent of integration - rejected by Appellate Division as being too vague

· Multiple or dominant impression test:

· Relies on various indications - examines a number of factors:

· Right to Supervision

· Dependence of worker on employer it performance of duties

· Weather allowed to work for another

· Whether required to devote specific time to work

· Whether obliged to perform duties personally

· Payment according to a fixed rate/commission

· Does worker provide own tools and equipment

· Whether employer has right to discipline worker

· Note: existence/absence of control is only one factor - although one of the most important

· All factors together create a “dominant impression”

· Case: Smit v Workmen's Compensation Commissioner:

· Smit had been employed as an agent for an insurance company - court had to decide whether employee or not

· Held that contract is one of work and not one of service - not an employee 

· Criticism: offers no guidance in answering question

· Productive capacity test:

· Independent contractor “sells the job” whereas employees “sells his hands”

· Independent contractor and four undertakes to deliver the completed work

· Case: SABC v McKenzie 1999:

·   Revisited six crucial differences between contract of employment and contract of work are identified in the Smit Case

· Object of contract of service is he rendering of personal services, while object of conduct of worker is performance of a certain specified worker or production of a certain specified result

· Contract of service - employee will typically be a better and core of employer to render his personal services, while independent contractor or not obliged to perform the work himself or produce the result himself, unless otherwise agreed upon

· Services to be rendered in terms of contract of service are at disposal of employer who may decide whether or not she wants to have them rendered, while independent contract that is bound to before may certain specified work/specified results within time fixed by the contract/reasonable time

· Employee subordinate to will have employer - obliged to obey lawful commands, orders were instructions of employer who has right of supervising and controlling him by prescribing to him what work he has to do as well as manner in which it has to be done. Independent contractor is notionally on a footing of equality with employer - a bound to produce in terms of contract, not by orders of employer, and also not bound to obey orders of employer in regard to manner in which work is to be performed

· Contract of service terminated by death of employee whereas death of parties to contract of work does not necessarily terminate it

·   Contract of service terminates on expiration of period of service ended in to of contract of work to let on completion of specified work/result

· Neither of the three Tests are satisfactory

· Formation of the employment contract

· Requirement for valid employment contract (or else Void)

· Agreement/consensus

· As to Nature of contract

· Must intend the same thing

· Agreement on contents of contract

· Must be lawful  (not contrary to law)

· For contract of employment with illegal alien will it be valid - void ab initio

· Also employing a person for a position for which they are not qualified - void ab initio

· Parties must have capacity

· Basic conditions of employment Act 1997- no employer may employ a child under the age of 15 years

· Mental illness also determines capacity as does age

· Performance must be possible

· Compliance with formalities

· Parties to employment contract 

· Employer

· Natural/Juristic person

· Employee

· Only natural persons

· Juristic persons cannot normally be employees - would be an independent contractor

· Nothing in terms of common law prevents employer from discriminating when selecting employees - but Legislation does offer some protection against pre-contractual Discrimination

· A relationship of inequality 

· Must be seen as a power relationship

· Common law assumes that all contracts are based unequal economic power - does not protect one above the other

· But employment contract is not balanced

Chapter 3: Contents of the employment contract

· Duties of employer 

· To pay remuneration

· Salary determined in contract by parties themselves

· No minimum wage specified by basic conditions of employment Act

· Minimum wage may be established by collective agreements

· If no wage specified - court may hold

· No contract of employment (essential feature)

· Employer has duty to pay a reasonable wage - depends on circumstances

· Rule of common law – 

· no work, no pay

· Common law makes no allowance for sick leave  - but this common law is excluded by Basic Conditions Of Employment Act 

· Should employment be terminated midway through a month, worker entitled to remuneration only for part of month worked

· But Should worker desert - not entitled to remuneration for period worked

· Wages may be paid in kind

· Amounts may be deducted from remuneration by employer early in exceptional circumstances

· Received employee into service

· Must on no contractual obligation to enter an employment relationship with employee - Else breach of contract

· Duty to provide work

· No duty to provide employee with tasks to perform - as long as employee paid the remuneration agree upon

·  Only if employees wage depends on work being provided - eg commission-based

· Similar right to be provided with work may arise where employee requires work in order to maintain/develop skills

· To provide leave

· No common law duty to give employee leave

· Basic conditions of employment at lays down certain minimum standards and impose a statutory duty on employer to give employee leave

· Twenty-one days annually for paid leave

· Sick leave - entitled to amount of paid sick leave equal to number of days they employee would normally work during a six-week period per 36 months employment

· Maternity leave - at least four consecutive months

· Also family responsibility leave

· Otherwise they are issues to be determined in contract of employment

· To provide safe working conditions 

· Common Law: employer required to provide safe place of work, save machinery and tools and to ensure that safe procedures and processes are followed

· Occupational Health and Safety Act - general duty on every employer to ‘ provide and maintain, as far as is reasonably practicable, a working environment that is safe and without risk to the health of his employees’

· Miscellaneous duties

· Duty to provide employee who leaves its service with a certificate of service - basic conditions of employment Act

· Duty to keep records imposed by pieces of legislation

· Duty not to victimise any employees

· Duties of employee

· Statutory regulation in this regard is not extensive - weak bargaining position of worker not required to be bolstered

· To enter into service

· On agreed date, begin doing work -place his Labour potential at the disposal and under control of the employer

· No work no pay rule

· Perform diligently and competently

· Perform tasks competently and without negligence

· Duty to exercise due care and diligence

· If incompetent or negligent - employer may terminate contract (only if incompetence/ negligence of a sufficiently serious nature) 

· Employee implicitly guarantees that there are capable of doing the work on entry into contract of employment

· To obey or lawful and reasonable instructions of employer

· Flows from nature of employment contract - implied duty - not necessary for contract to spill out explicitly that employees under control of employer

· Serious insubordination (will fall an persistent refusal to comply with instructions) -breach of contract 

· Insubordination may lead to disciplinary action and to Dismissal for misconduct

· Employee need follow only orders relating to employment situation - not after-hours or outside scope of employment contract

· To promote employer's business and act in good faith

· Many aspects

· Eg use of information, competing with employer

· Automatic consequence of employment - duty exists even if not express in contract

· Regarded as integral part of contract (Naturalia)

· Confidential information

· May not use/divulge for personal benefit, confidential information obtained as a result of the employment

· Employee is entitled to make use of any general knowledge which was acquired in the course of employment

· Unauthorised use of confidential information amounts to breach of good faith, irrespective of whether it occurs during/after a period of service contract

· Promoting employer's business

· Employee must devote hours to doing employer's business

· Employee may not work for another employee at the same time if employers' interests are in conflict

· Employee who is serving a period of notice does not breach duty of good faith is a rival Undertaking is established but not operated - entitled to safeguard future means of employment

· No competition with the employer

· An aspect of duty to act in good faith that employee may not compete with employer

· Eg selling products of another competing employer, actively soliciting personal work from employers' clients, soliciting employer's customers and persuading them to place orders with new business after resigning/Just before resigning, persuading her employees to resign and join new business

· Dishonesty

· Fraud/theft - breach of good faith

· Includes obtaining secret commissions while doing work of employee

· Employer allowed to summarily dismiss employee and may also entitle it to sue for damages

·  Case: Unierections v Continental Engineering Co: conflict of interest with sub-contracting party for construction work - court held profits had to have been directly/indirectly connected to employees employment or his position as an employee

· Other terms and conditions of employment

· Restraint of trade

· Object and purpose of restraint of trade:

· To protect employers' goodwill and Customer Connections (or trade secrets)

· Remains effective for specified period (must be reasonable)

· As employee is in a weaker bargaining position - courts have formulated rules

· Case: Magna Alloys & Research v Ellis:

· Normally all contracts are enforceable

· To contracts contrary to public policy are unenforceable

· Contract will be contrary to public policy and unenforceable if it can reasonably restricts a person's freedom to trade and if court is of opinion that - contrary to public policy to enforce it

· Involves balancing of interests

· Look at nature, extent and duration of restraint of trade as well as interests of parties

· If a employer seeks to enforce restraint of trade - considerations as regards Onus of proof apply:

· Employer need do no more than invoke the provisions of the contract, and show that it has been breached

· Employee seeking to avert enforcement - required to prove that it will be an reasonable to enforce the restraint

· If court uncertain - restraint will be enforced

· Employee burdened with Onus because public policy requires that people should be bound by their contractual undertakings

· Court may decide that part of the clauses enforceable

· Originally court held - Need for protection exists independently of manner in which contract of employment is terminated and even if this occurs in consequence of a breach by the employer (in the absence of fraud or wilful wrong doing by employer)

· Then Case: Reeves and another v Marfield Insurance Brokers CC: circumstances surrounding termination of employment contract would be relevant in evaluating the reasonableness of the restraint - breach of contract would not carry much weight on its own

· Constitution guarantees a right to choose trade, occupation or profession freely - restrictive trade may be unconstitutional, or may fall within scope of limitations clause (Section 26)

· Vicarious liability

· Employee can be held liable for unlawful act performed by its employees in the course of their duties

· Prerequisites:

· Must be a contract of service between employee and employer at the time unlawful act is committed

· Act/conduct of employee must have been unlawful - must comply with requirements of a delict:

· Act/omission

· Unlawful

· Culpable - wilful or negligent

· A third party must have suffered prejudice

· Act/omission must have caused patrimonial damage or injury to personality suffered by third party

· Employee must have acted in course of duties or service

· Employer has right of recourse against employee for the repayment of the amount that the employer had to pay the third party

Chapter 4: Breach of contract and common law remedies

· Breach of contract

· In context of breach of contract, inherent inequality existing between employer and worker plays an important role

· Common law does not offer protection

· Remedies available

· Termination (cancellation) of employment contract

· If breach is serious

· No notice is given for summary termination

· If breach of contract not serious enough to warrant summary termination - innocent party may still claim damages

· Not every act of insubordination will justify summary dismissal - serious and deliberate refusal

· Disrespect/unauthorised absence from work - grounds for summary termination

· Dismissed employee may still be able to claim damages at common law

· Specific performance of employment contract 

· Where one party had an justifiably repudiated contract - may cancel contract or claim specific performance

· Party committing breach is ordered by a court to fulfil contractual obligations

· Traditionally, courts have held that they could not make an order for specific performance because

· would not wish to compel an employer/employee to perform contractual duties of a personal nature

· Difficult for court to enforce

· Award of damages efficient in most cases

· Case: National Union of textile workers v Stag Packing: court held that court has a discretion whether or not to order specific performance - no fixed rule prohibiting such ordered - depends on circumstances of Case

· Damages for breach of contract

· Innocent party may claim damages irrespective of whether or contract cancelled/continued

· Entitled to amount of damages which will reinstate him to position he would have been in had other party not breached the contract

· Innocent party has duty to mitigate his damages

· Should employee he claimed damages for unlawful termination of employment, employee would be entitled to that which would have been payable to that employee as remuneration had the employer not unlawfully dismissed employee, less the amount which the employee and in other employment (if any) or which the employee could have earned by reasonable diligence (by diligently searching for alternative employment)

· Labour Relations Act does not abrogate and employees common law entitlement to enforce contract or rights (case: Fedlife Assurance v Wolfaardt)- Common law employment relationship rights were imported into the constitutions - claim for damages for unfair dismissal could be appropriately heard by civil court - Labour courts have concurrent jurisdiction with civil courts in matters relating to employment contract/contractual disputes

· Interdict in respect of breach of contract

Chapter 5: Termination of employment contract

· We look at termination of contract in terms of the common law and in terms of the provisions contained in the contract itself

· Methods of termination:

· Completion of contract

· Automatically ends once period of fixed-term contract expires

· May be renewed expressly/tacitly

· Subject to abuse by employers

· Agreement to terminate contract of employment

· If both parties so agree - new agreement takes precedence over any terms in first contract relating to termination/notice

· Impossibility of performance

· If performance impossible at time contract is concluded - initial impossibility of performance

· It becomes impossible after conclusion - supervening impossibility of performance

· If impossibility of temporary nature - contract suspended (does not fall away altogether)

· Termination on insolvency of the parties to a contract

· Insolvency Act - sequestration of an employer has effect of terminating all contracts of employment

· But employees have claim for compensation against insolvent estates

· Insolvency of employee does not automatically terminate employment contract, but if general dealer/manufacturer employed insolvent employee - may no longer be employed

· Termination as a result of breach of contract
· Party failing to perform their duties in terms of contract/reforms duties unsatisfactorily - guilty of breach of contract

· Employer may summarily dismiss worker if breach of a serious nature and in respect of fundamental term of contract - depends on the facts

· Innocent party may choose whether to terminate contract and claim damages or enforce contract

· If innocent party act in a way that condones the breach of contract - right to terminate summarily is lost

· Termination of employment contract on notice
· Under common law a contract of employment may give employee or the right to dismiss an employee for any reason provided that proper notice is given when notice is required

· Employees damages If summarily dismissed then restricted to loss of earnings in the notice period

· Contract does not in the moment notice is given

· If notice of termination is given according to period agree to - lawful termination

· If no notice to be agreed upon - reasonable notice must be given - depends on circumstances

· Basic conditions of employment act - lays down minimum standards relating to length of notice period

· Notice must be given in writing (except if illiterate employee gives it)

· Employer may give employee salary in lieu of notice

Chapter 7: Introduction to the law of unfair dismissal

· Common law does not require that employer must give reason for dismissal or that Dismissal must be fair - only requires notice

· Employer can terminate contract of employment at will by common law - no reason need be given to - employee he cannot demand that employer provide the reason

· Employee further cannot question the fairness of that reason if it is given

· In case of summary dismissal - employer can terminate contract of employment where employee commits serious breach of contract - related to reason for termination - but fairness of reason cannot be questioned by employee

· Employee will have to argue that reason given never existed, or where it did exist, that he did not constitute a serious or material breach of the contract - if this is true - dismissal would be unlawful 

· But under no circumstances can the employee question fairness of the reason

·  common law right to dismiss by merely giving notice increased employers' bargaining power

· Fear of being dismissed through notice play important role in employees' willingness to agree to new/additional terms and conditions or to agree to changes

· Practical effect was that employer could extract in the conditions he wanted (provided they were not illegal/immoral) at any time

· To provide a measure of job security and prevent arbitrary dismissal - Legislature Drafted legislation which required employer to dismiss lawfully and also fairly, as well as having to give a reason

Chapter 8: Meaning of employee: The first basic concept

· The right not to be unfairly dismissed

· Chapter VIII of Labour Relations Act establishes right of every employee not to be unfairly dismissed and not to be subjected to unfair labour practice (section 185)

· Three important questions:

· Who qualifies as employee

· What constitutes Dismissal

· When will such dismissal be unfair

· We look at Definition of Concepts - form the basis of law of unfair dismissal

· LRA is Codification a of pass jurisprudence of unfair dismissal, and previous judgments may still be applicable

· CCMA and Labour courts have been in operation since November 1996 - Decisions available

· Certain employees have been excluded from protection of LRA - members of

· National Defence Force (uniformed members)

· National Intelligence Agency

· South African secret service

· Note: section 185 does not apply to applicants for employment

· Statutory definition of employee

· Section 213 of LRA: employee means

· (a) Any person, excluding an independent contractor, who works for another person or for the state and who receives, or is entitled to receive, any remuneration; and

· (b) Any other person who in any manner assists in carrying on or conducting the business of an employer

· Section 1 of Employment Equity Act, 1998- effectively excluded independent contractor from both parts of Definition of employee: employee means any person other than independent contractor who:

· (a) Works for another person or for the state and who receives, or is entitled to receive, any remuneration; and

· (b) In any manner assists in carrying on or conducting the business of an employer

· Basic conditions of employment act, 1997: retained same Definition of employee as LRA - but included a deeming provision (section 83) - gives the minister power to deem, or declare, certain categories of persons as employees by notice in GG

· Part (a) of definition of employee 

· Excludes independent contractors

· Includes state as employer

a) Were traditionally excluded from Labour legislation

· Remuneration as a requirement

· Domestic and farm workers - previously excluded - now included (well, not specifically excluded)

a) Specifically included in Basic Conditions Of Employment Act

· The old 1956 Definition was interpreted to refer to persons working in terms of a common law contract of service and by implication, excluded independent contractors - now all doubts have been removed about independent contractors

a) Note: LRA only excluded independent contractors from part (a), although it seems logical for the exclusion to applied to the second part also (as with Employment Equity Act)

· Part (b) of definition of employee

· Very wide definition

· Pre-1995 Decisions tried to define limits of “employee”(Case: Borcherds v CW Pearce)

a) Distinction made between assisting an employer and performing work which is of assistance to the employer in conducting his business

b) Assistance should be intended to be performed with some form of regularity

c) There must be legal obligation to give assistance to

· “Employee” for purposes of Dismissal

· Part (b) a of Definition of employee would appear to be limited by Definition of “dismissal” in section 186 of LRA

· This definition implies that he must have been a contract of employment

· Where Dismissal is an issue, part (b) of the Definition cannot include a person who could be classified as an independent contractor - he does not give assistance in terms of a contract of employment

· Volunteer charity workers

· A charity worker is paid by a non-profit organisation - would fall within definition

· Charity worker who is not paid - does not qualify as remuneration is a requirement

a) May be protected by part (b) - as assists in conducting business of employer

b) Person would need to be legally obliged to give assistance, and to perform regularly

c) And a volunteer workers are, were keen organisation serving a charitable purpose, are excluded by section 3(1)(b) of Basic Conditions Of Employment Act from being entitled to basic minimum conditions relating to house/over time/leave etc

· A family member who helps out, without remuneration, in a family business - also excluded

· Prohibition of forced labour and child labour

· Prisoners are a separate category of worker - not categorised as a volunteer workers

· Child Labour cannot be categorised as voluntary work

a) High-profile issue

b) Children under 15 years prohibited from working

· Employee status of illegal workers

· Aliens Control Act, 1991, regulates status of such workers

· If in country illegally - contract of employment would probably be void

· Alien would therefore not be employee in terms of LRA

a) Not entitled to benefits/protection

b) Part (b) of definition does not rely on contract of employment - merely requires that person should have assisted - may assist illegal alien alleging unfair termination of work relationship

c) Although not an ‘ employee’ as the find, equity may demand that such worker should have a claim, not in contract, that in terms of unjust enrichment

· Court would look at whether employer willingly entered into contract with knowledge that worker was illegal alien

d) Greater clarity required

· The employee and contractor debate

· Distinction between employee and Contractor

·  Case: Smit v Workmen's compensation Commissioner 1979: court favoured dominant impression test - held that whereas control was important criterion, it was merely one of the indicia that worker was an employee- object of contract was not rendering of personal services but a result of agents' activities

· LABOUR court Case: Medical Association of SA v Minister of Health: court to utilized factors discussed in Smit Case in coming to dominant impression that part-time district surgeons were in fact employees of state - district surgeon's challenged decision of Minister of Health to terminate their contracts summarily as part of restructuring of district health service - based decision on following factors:

a) Doctors rendered personal services

b) Doctors on standby 24 hours a day, and gave preference to official duties over private practices

c) Employer obliged to pay salary to doctors even in absence of any actual work being performed

d) Provincial Administration did have some control over way in which services were rendered

e) Neutral factors - fact that contracts could be terminated and three months' notice/age of 65 years/summarily in certain circumstances; provision for suspension or disciplinary inquiry; non-membership of pension and medical aid schemes

f) Dominant impression - part-time district surgeons more likely to be employees

· Case: Liberty Life Association of Africa v Niselow: Adopted the productive capacity test formulated by Brassey:

a) Employment is relationship in which one person is obliged, by contract or otherwise, to place his capacity to work at disposal of another

b) Employee is distinguished from independent contractor, who undertakes to deliver, not his capacity to produce, but the product of that capacity, the completed work

· Employee or independent contractor: a distinction of convenience?

· More independent contractors currently than in the past

· Employer structure of the relationship to avoid claims of unfair dismissal

· Employee is believe they can minimise amount of income tax payable

· Case: Briggs v CMS Support Services: employee formed a CC purely for income tax purposes, but was then terminated for No Just Cause - industrial court initially found contractual relationship between worker ants SCC was fictitious and that intention of the parties was conclusive - but: labour Appeal Court overturned this finding on the facts as

a) Briggs was professional person and well aware of consequences of entering into such a contract and the purpose There

b) Court did not find she was a vulnerable employee

c) On appeal court did not permit her to claim employee status when contract was terminated

· Case: Hunt v ICC Car Importers Services; Hunt had been offered position, but was not happy with salary - ICC entered into arrangement whereby she would provide services through a CC and tax benefits would make up extra salary - Hunt then became pregnant and was terminated - Labour court held that dominant impression was that Hunt was an employee - court granted Hunt compensation and went further and directed Registrar to forward copy of the judgment to the CIR

· Courts will not lightly allow employer to deny a contract of employment - especially when using wording of contractor hired to intention - but each case judged on the facts

· New statutory presumption that worker is an ‘ employee’

· Amendments to LRA and Basic Conditions Of Employment Act - introduced statutory presumption that in certain circumstances - worker will be presumed to be an employee - shifts onus of proof to the employer

· Section 200A of LRA:

·   (1) Until contrary is proved, a person who works for, or render service to, any other person is presumed, regardless of the form of the contract, to be an employee, if any one or more of the following factors are present:

a) Manner in which a person works is subject to control or direction of another person

b) Persons hours of work are subject to the control or direction of another person

c) In the case of a person who works foreign organisation, the person forms part of that organisation

d) The person has worked for that other person for an average of at least 40 hours per month over the last three months

e) The person is economically dependent on the other person for whom she works or render services

f) The person is provided with tools of trade or work equipment by the other person

g) The person only works for or render services to one person

· (2) Subsection (1) does not apply to any person who earns in excess of the amount determined by the minister in terms of section 6(3)

· (3) if a proposed or existing work arrangement involves persons who owned amounts equal to or below the amounts determined by the minister, any of the contracting parties may approach the Commission for an advisory award on whether the persons involved in the arrangement are employees

· (4) NEDLAC must prepare and issue a Code Of Good Practice that sets out guidelines for determining whether persons, including those who earn in excess of the amount determined in subsection (2) are employees - (still to be issued)

· Categories of employees

· Permanent employee - someone who is employed with intention of there being an on going employment relationship, or for an indefinite period - may be full-time or part-time

· Temporary employee - someone employed for a fixed time period/for specific task only - once period or task is finished, employment relationship ends

· Where period of temporary employment appears to be of excessive length - courts prepared to to look into whether use of temporary employees was merely a tactic to prevent claims for unfair dismissal

· Casual employee - someone employed to do a one-off job

· Usually employed on a daily basis

· Deemed to be a person who works for the same employer on not more than three days per week

· Difficult to distinguish between 

a) casual temporary employee

b) Permanent part-time employee

· Probationary employees - employees serving a probationary period for assessment of skills and abilities and compatibility with co-workers, clients etc

· Has expectation of a permanent employment, but does not initially have same degree of security as a permanent employee

· Grounds for dismissal normally in capacity/inability to do the job - where it is due to incapacity during probation, LRA requires that during probationer period, employees performance should be assessed and employees should be given reasonable evaluation, instruction, training, guidance or counselling in order to allow employee to render such as factory service

· Senior managerial employees - employee who has authority to hire, discipline and dismiss employees and to represent the employer internally and externally
· Excluded from Chapter regulating working time in Basic Conditions Of Employment Act

· ‘ Pool’ of workers or ‘ a casual employment agreement’

· Employment relationship is not prescribe - can take on various forms

· Case: NUCCAWU v Transnet Ltd t/a Portnet: members who entered a casual employment agreement with Portnet (a pool of workers who could report to their offices and some may be offered work on any particular day if it was available) were ‘employees’ as defined - these workers could therefore be ‘locked out’ (not provided with work if they refused to sign new contracts) in order to change the terms and conditions of this agreement

· Non-standard forms of employment

· Job-creation Leeds to creative forms of employment

· Include

a) Dependent contractors

· Work from home

· After an economically dependent on a single employer for all work

· Do not get normal employee benefits

· Can have their contracts terminated it will

· Courts prepared to lift the corporate veil in circumstances where unskilled/vulnerable workers have been persuaded to sign contracts stating that they are independent contractors, but intent was different

b) Piece workers

· Employee employed permanently by the establishment for not more than 24 ordinary hours in any week

· Piece work defined as a any system by which earnings are based solely on quantity or output of work done

c) Employees of contractors

· Increasingly popular for employers to outsource work to specialised firms

· If contracting firm is a labour broker, or temporary employment service - possible that workers may be working in close to full-time capacity for one company

· Not easy to identify who the real employer is

· Employment Conditions Commission

· Functions:

· Advised Minister of Labour on various matters, including the conditions of employment of ‘ a honourable and a unorganised workers’ such as farm, Domestic and part-time workers

· Temporary employment services

· New title for labour broker of old

· Need to identify their employer and protector employee in situation where one person procures the services of another for a client company, has resulted in ‘temporary employment services’ being clearly defined in LRA Act:

· Means any person who, for reward, procures for or provides to a client other persons –

a)  who render services to, or perform work for, the client; and

b) Who are remunerated by the temporary employment service

· Act provides that

· Independent contractors are excluded from the Definition of employees of temporary employment services; and

· The temporary employment service and the client are jointly and severally liable if the temporary employment service contravenes a collective agreement, a binding arbitration award or the Basic Conditions Of Employment Act

· No longer easy for labour broker to hide behind facade of not being the real employer - escaping liability for unfair treatment of employee

· Case: LAD Brokers v Mandla 2001: respondent recruited as a technician on offshore oil rig by a foreign company - appellant was a specialist labour broker - contract between them stated ‘independent contractor’ - LABOUR court held that respondent was employee of the appellant - Labour Appeal Court held the same

Chapter 9: Dismissal And Unfair Dismissal: Two Further Basic Concepts

· Dismissal in terms of Labour Relations Act,1995

· No longer relies on a wide definition of unfair labour practice - rather spills out specific circumstances in which court will have jurisdiction to investigate fairness of termination of employment

· Previous guidelines of the court now Codified

· Chapter VIII of LRA, after entrenching the right of every employee not to be unfairly dismissed, defines the following

· Meaning of Dismissal

· Automatically unfair dismissals

· Other unfair dismissals

· Statutory definition of Dismissal

· Section 186: originally listed five specific forms - recently amended - expanded definition - now includes ‘ unfair labour practice’ and the various types of unfair labour practices are listed in section 186(2)

· A termination of contract of employment by employee, whose terms and conditions of employment had been made less favourable after a transfer in terms of section 197 or 197A, will now constitute a Dismissal

· Section 186(1):  Dismissal means that:

· (Termination of employment) An employer has terminated a contract of employment with or without notice;

· (Failure to renew a fixed-term contract of employment) an employee reasonably expected the employer to renew a fixed term contract of employment on the same or similar terms but the employer offered to renew its on less favourable terms, or did not renew it;

· (Pregnancy) An employer refused to allow an employee to resume work after she took maternity leave in terms of any law, collective agreement or her contract of employment;

· (Selective re-employment) An employer who dismissed a number of employees for the same or similar reasons has offered to re-employ a one or more of them but has refused to re-employ another;

· (Constructive dismissal) An employee terminated a contract of employment with or without notice because the employer made continued employment intolerable for the employee;

· (Transfer of contracts of employment) An employee terminated a contract of employment with or without notice because the new employer, after a transfer in terms of section 197 or section 197A, provided the employee with conditions or circumstances at work that are substantially less favourable to the employee than those provided by the old employer

· Note: five of the six require the termination or none renewal of a contract of employment

· Section 186(2):”unfair labour practice”means any unfair act or omission that arises between an employer and an employee involving

· Unfair conduct by the employer relating to promotion, demotion, probation (excluding disputes about dismissals for a reason relating to probation) or training of an employee or relating to the provision of benefits to an employee;

· the Unfair suspension of an employee or any other unfair disciplinary action short of dismissal in respect of an employee;

· If failure or refusal by an employer to reinstate or up re-employ a former employee in terms of any agreement; and

· An occupational detriment, other than a Dismissal, in contravention of the Protected Disclosures Act, 2000, on account of the employee having made a protected disclosure defined in that Act

· Termination of employment

· Standard form of dismissal

· Employer required to follow guidelines set out in the Code of Good Practice: Dismissal to ensure that termination is procedurally fair

· Summary termination by employer may be justified if employee has committed a serious or fundamental breach of a material term of the contract

· Two situations looked at recently where technical definition of Dismissal has been examined:

· Winding up of companies

· Case: NULAW v Barnard NO: shareholders pass resolution that companies should be wound up in terms of Companies Act and that contract of employment between company and its employees terminated - Labour court held that this was not a Dismissal - LABOUR appeal court held that there had been a Dismissal in terms of section 186(a)

· Court also looked at Insolvency Act - sequestration of company terminate employment of companies employees

· Voluntary winding up had effect of the employer terminating the contract

· If winding up his Compulsory - court has statutory discretion whether are not to wonder at company, therefore it is not necessarily the employer that terminate the contract of employment

· Desertions

· Case: Sibeko v Tshoaedi 1996: court found that if employee deserts and employer, this would amount to a breach of contract, and employer could then terminate contract - this would constitute a Dismissal in terms of section 186(a)

· And the fairness of such a dismissal would then need to be assessed 

· Case: SABC v CCMA 2001: LABOUR court distinguish between possession and absence from work - concluded that although desertion constituted breach of contract - did not necessarily bring contract of employment to an end - only when employer accepted or repudiation of the contract - and then ‘Dismissal’

· Case: SACTWU v Dyasi 2001: employee he was transferred from Newcastle to Johannesburg - she took two weeks' leave and then reported for duty as usual in Newcastle, citing Negotiations and agreement on the subject - employer denied such agreement and told her to report for work in Johannesburg or absence would amount to desertion - industrial court held - unfair dismissal - on appeal the Labour Appeal Court held that even though the employee had repudiated the contract, employer had option of holding employee to the contract or cancelling it (not generally a real election) - as employer elected to terminate contract, it was obliged to do so procedurally and substantively fairly - Dismissal was procedurally unfair

· Failure to renew a fixed-term contract

·  Common law - fixed term contract of employment expires automatically when time period comes to an end/specific project is completed

· Employee will have Onus to prove that the expectation of continued or permanent employment is reasonable

· Test is objective - would reasonable person anticipate renewal?

· Possible ways in which employer may create such an impression

· Past renewals of fixed-term contracts

· Representation to employee that contract would be renewed

· Giving assurances that contract would be renewed

· Where and three can show that he reasonably expected that contract would be renewed - employer may then show that there was a fair reason for the dismissal, based on operational requirements of the business, for example

· Existence of reasonable expectation has to be determined in light of specific contractual provisions of each fixed-term contract, as well as the context in which the contracts had been entered into a (case: Bronn v University of Cape Town)

· Note: the section does not include a reasonable expectation of permanent employment - the expectation is that the fixed-term contract would be renewed on the same or similar terms (case: Dierks v University of Cape Town)

· Termination due to pregnancy

· This section does not distinguish between paid/and paid maternity leave

· Basic conditions of employment act 1997, provides for four months' maternity leave

· Does not require maternity leave should be paid

· Possible for employee to make a claim in terms of the unemployment insurance Act

· Individual contracts of employment or collective agreements may provide for paid maternity leave by agreement

· Although no employee may be expected to work for the first six weeks after birth, a medical practitioner or midwife may certify that she is fit to work if at she so wishes

· Also provide that special precautions should be taken to protect health and safety of pregnant employees and breast-feeding mothers

· Where fairness of such a dismissal is in dispute, this action must initially be read together with section 187(1)(e)

· Selective re-employment

· Employment relationship may continue even though employment contract has been terminated (case: Bor- Warner)

· Number of Implied requirements

· There must have been a previous dismissal

· Employees concerned must have been dismissed for the same/similar reasons

· Employer must have offered to re employee one or more of previously dismissed employees

· Employer must have refused to re employ one or more of the previously dismissed employees

· Brings into question the situation where employees offer themselves for employment, rather than accepting a direct offer from employer

· Also if previously dismissed employees are unaware that offer has been made to re-employ other dismissed employees, and does not seek re-employment, there may be no refusal to re employee that employee, and therefore no dismissal as defined

· Offer to re employee should have taken place at the same time, or within a reasonable time

·  Reasons must be given for selective non employment

· Constructive dismissal

· Where employee terminate employment, or agrees to the termination, but this was prompted or caused by the conduct of the employer

· Requirement that employer should have made continued employment intolerable – narrow

· Fell by accords: inquiry is whether employer, without reasonable and proper cause, conducted itself in a manner calculated or likely to destroy or seriously damage the relationship of confidence and trust between employer and employee - not necessary to show that he employer intended any repudiation of the contract

· If employee has incorrect perception of being a victim - constructive dismissal can only be said to have taken place where employer intended to drive employee to resign

· Simple change of mind over a voluntary resignation would not be sufficient as a constructive dismissal, nor would such a resignation qualify where employee has advised to resign prior to outcome of a disciplinary hearing, as long as the advice was without coercion and did not amount to “intolerable pressure”

· Intolerable behaviour - value judgment made according to facts of each case

· Inquiry by court is twofold:

· Employee must establish that there was no voluntary intention by employee to resign - employer must have caused resignation

· Court must look at employee has conduct as a whole and determine whether its effect, judged reasonably and sensibly, is intolerable

· Case: Smith v Magnum Security 1997: Commissioner held that

· Termination was employees decision, not the employers

· The alleged unfair request was not causally linked to the consequence for which they employee sought to remedy

· The grievance should have been dealt with through the proper channels, not by resignation

· Resignation must be the last resort for it to constitute a constructive dismissal

· To prove resignation is the last resort - employee he has two shows some degree of coercion, duress or undue influence was involved

· Employee who would have resigned in any event (if there are no other job) cannot be constructed dismissed - resignation must be directly linked to employer's conduct

· Note: not all Constructive dismissals are unfair dismissals: it may be possible to justify the dismissal on operational requirements of the business

· Pertinent questions:

· Did employee intend to bring the employment relationship to an end

· Had working relationship becomes unbearable, objectively speaking, that employee could not fulfil his obligations to work

· Did employer create intolerable situation

· Was intolerable situation likely to continue for a period that justified termination of the relationship by the employee

· Was the termination of the employment contract the only reasonable option open to the employee 

· Transfer of contract of employment from old to new employer

· If employee is transferred to new employer and the terms and conditions of employment are substantially less favourable than those provided by old employer, employee may terminate the contract and claim dismissal

· New species of constructive dismissal

· When is a dismissal unfair?

· Third concept in a three fold inquiry:

· Is person an employee?

·  Is the elected at a dismissal?

· Is the dismissal fair or unfair?

· Labour Relations Act makes statutory distinction between automatically unfair dismissals and other unfair dismissals
· Automatically unfair dismissals

· For public policy reasons, employer can raise no defence which will succeed - Chapter 10 for discussion

· Other unfair dismissals

· Section 188 of LRA: dismissal, other than an automatically unfair dismissal, will only be fair if the provisions of section 188 have been met:

· (1) Dismissal that is not automatically unfair, is unfair if the employer fails to prove

· That the reason for dismissal is a fair reason
· Related to employees conduct or capacity; or

· Based on employers operational requirements; and

· That the dismissal was affected in accordance with a fair procedure
· (2) Any person considering whether or not the reason for dismissal is a fair reason or whether or not the dismissal was effected in accordance with a fair procedure must take into account any relevant code of good practice issued in terms of Act

· In other words it allows for substantive and procedural fairness

Chapter 10: Automatically Unfair Dismissals

· Automatically unfair dismissals ito section 187:

· Section 187(1) of LRA:

· [Freedom of association & membership of workplace forums] (1) A Dismissal is automatically unfair if the employer, in dismissing the employee, acts contrary to section 5 or, if the reason for the dismissal is:

· [Dismissal for participating in a protected strike] that the employee participated in or supported, or indicated an intention to participate or support, a strike or protest action that complies with the provisions of chapter IV;

· [Refusal to do replacement work] that the employee refused, or indicated an intention to refuse, to do any work normally done by an employee who at the time was taking part in a strike that complies with the provisions of chapter IV or was locked out, unless that work is necessary to prevent an actual danger to life, personal safety or health;

· [Dismissal lock-out] to compel the employee to accept a demand in respect of any matter of mutual interest between employer and employee;

· [exercise of rights] that the employee took action, or indicated an intention to take action, against the employer by

· Exercising any right conferred by this Act; or

· Participating in any proceedings in terms of this Act;

· [pregnancy] the employees pregnancy, intended pregnancy, or any reason related to her pregnancy;

· [discrimination] that the employer unfairly discriminated against an employee, directly or indirectly, on any arbitrary ground, including, but not limited to race, gender, sex, ethnic up social origin, colour, sexual orientation, age, disability, religion, conscience, belief, political opinion, culture, language, marital status or family responsibility;

· [transfers (section 197 & 197A)] a transfer, or a reason related to transfer, Contemplated in section 197 or 197A; or

· [Whistleblower (Protected Disclosures Act, 2000)] A contravention of the Protected Disclosures Act, 2000 by the employer, on account of an employee having made a protected disclosure defined in that Act

·   Exceptions: Section 187(2) of LRA: Despite subsection (1)(f):

· (a) A Dismissal may be fair if the reason for dismissal is based on an inherent requirement of the particular job

· (b) A dismissal based on age is fair if the employee has reached the normal or agreed retirement age for persons employed in that capacity

· Pregnancy
· LRA (1995) has attempted to clarify the law regarding job security of pregnant employee

· Before - no statutory protection

· Basic conditions of employment Act, 1983 merely prohibited the employment of a female employee for four weeks before and eight weeks after birth of the baby

· Prior to LRA, dismissal of pregnant employee may have been justifiable on basis of incapacity or operational requirements

· Case : Hunt (see above)

· If employee can establish that

· She is in fact an employee as defined

· She has been dismissed

· Reason for the dismissal was discrimination

· The dismissal constitutes unfair discrimination

· Discrimination was based on the pregnancy or intended pregnancy of employee

· An employer will not be permitted to claim that dismissal was fair, based on Inherent requirements of the job 

· :for constructive dismissal - objective: - not necessary to show employers intention, but if there was intention - easier to establish constructive dismissal 

· Discrimination: section 187(1)(f) dismissals

· Automatically unfair to dismiss employees if reason for dismissal is that employer has discriminated

· Unfairly

· Directly or indirectly

· Against the employee

· on any one or more of the above-mentioned reasons

· Mere differentiation between two employees would not amount to discrimination unless Differentiation is unfair

· Section 187(2) ‘ escape clause’: exceptions to the general rule

· Allows an employer air-defence to section 187(1)(f)

· Employer may be permitted to show that discrimination was fair because of Inherent requirements of the job or because of the age of the employees

· Section 187(2)(a) - escape clause - Qualifies automatically unfair dismissals where dismissal constitutes fair discrimination

· In certain circumstances the Inherent requirements of the job may determine that a dismissal may be fair, even though discrimination is alleged on the listed grounds

· Section 187(2)(b) - exception to general rule that employer may not discriminate based on age

· Note employer may not allege that dismissal on grounds of the employees pregnancy or membership of a trade union, for example is justifiable because of inherent requirement of the job - defence is only permitted in the case of the ledger discrimination in terms of section 187(1)(f)

· Where Dismissal is not in issue - and fear discrimination in employment falls within and that of employment equity Act, 1998

· Where Dismissal has occurred - employee has those of showing that Dismissal has occurred and the onus then her shift to the employer to prove either that there was no discrimination or that the discrimination was not unfair

· See cases page 166 of textbook

· Discrimination on basis of race 

· Issue to consider is that employer may raise defence that it is not discriminating against employees on any of the Prohibited Grounds - merely using accepted selection criteria, such as LIFO (last in first out)

· Discrimination on basis of sex

· Preferable to be procedurally fair,, even if work is unsuitable for female staff

· Discrimination on grounds of religious belief

· Employees are entitled to insist that eg muslims remain at work on religious holidays for operational reasons - and even if employees are driven to be insubordinate by religious reasons, Dismissal may not be the appropriate sanction

· Discrimination on basis of age

· Dismissal based on age prior to agreed retirement age - automatically unfair

· But where agreement has been reached upon retirement age and employer subsequently terminates contract - not a Dismissal and not automatically unfair

· Discrimination on grounds of disability 

· A may be possible for employer to argue that employees in capacity or poor work performance, based on disability, justifies a defence of Inherent requirements of the job

· But the employer must follow appropriate guidelines for substantive and procedural fairness

· Differentiate between disability and incapacity

· Dismissal on grounds of disability - automatically unfair, whereas if reason for dismissal is employees in capacity the dismissal may be fair in certain circumstances, based on Inherent requirements

· Dispute about dismissal on grounds of disability - Labour court, whereas a dispute over dismissal for incapacity - CCMA  or an arbitrator - also differing levels of compensation

· Differentiate between disability and HIV status

· Dismissal on grounds of Aids status - automatically unfair - discrimination against employee on basis of Aids status is prohibited by Employment Equity Act, as is any testing of employees for HIV

· CC distinguished between healthy HIV-positive person and ill Aids person who was not always able to meet demands of a particular job

· Dismissal/discrimination on basis of employees disability, incapacity or 80 the status may be justifiable in certain circumstances, based on Inherent requirements of job

· Discrimination in terms of Employment Equity Act, 1998

· Unfair discrimination does not always take place within the context of a Dismissal

· Where employers conduct relates to unfair discrimination, Definition of employee includes an applicant for employment

· Contravention of the protected disclosures Act, 2000

· Disclosure defined in section 1 of Disclosures Act as: any disclosure of information regarding any conduct of an employer, or an employee of that employer, made by any employee who has reason to believe that the information concerned shows or tends to show one or more of the following:

a)  that a criminal offence has being committed, is being committed or is likely to be committed;

b) That a person has failed to comply with any legal obligation to which that person is subject;

c) That a miscarriage of justice has occurred;

d) That the health and safety of an individual has been endangered;

e) That the environment has been damaged;

f) Unfair discrimination as contemplated in the promotion of equality and Prevention of unfair discrimination Act 2000; or

g) That any matter referred to above has been, is being, or is likely to be deliberately concealed

· A protected disclosure, refers broadly to a disclosure that has been made to a legal adviser, an employer (in good faith and in terms of the procedure set out in section 6), a member of Cabinet, the Public Protector Auditor General (ito section 7,8 and 9 of the Act)

· Section 3 of protected disclosures Act: (3) go employee may be subjected to any occupational detriment by his employer on account, or partly on account, of having made a protected disclosure

·  its occupational detriment is defined to include disciplinary action, Dismissal, suspension, the motion, harassment, intimidation, etc.

Chapter 11: Dismissal For Misconduct

· It Section 188(1) requires that it was conduct is the reason for dismissal it must be a fair reason

· Code contains a number of guidelines on fair reasons:

· Any person whose determining whether dismissal for misconduct is unfair should consider

· Whether or not employee contravened rule regulating conduct in the workplace

· If a rule was contravened, whether or not

· Rule was valid or reasonable or standard

· Employee was aware, could reasonably be expected to have been aware, are of the rule

· Rule/standard has been consistently applied by employer

· Dismissal was appropriate sanction for contravention of rule

· Note: guidelines on not hard-and-fast rules - depends on the facts

· Did employee contravene a rule?

·  Check if rule exists

· Employer has right to prescribe rules regulating conduct of employees in workplace

· Most important - disciplinary code

· Rule may be contained in employees written contract of employment, or in a policy or personnel manual/noticeboards

· Legislation such as occupational health and safety also impose a number of duties on employees eg

· Take reasonable care for health and safety

· Carry out any lawful order and obey health and safety rules and procedures laid down by employer

· Report unsafe/unhealthy situations

· Report being involved in incidents affecting health/injury

· Common law - source of rules relating conduct of employees at the workplace

· Employee must act in good faith towards employer

· Misconduct reaches this common law duty

· Check if there was contravention of the rule

· Determined on facts of matter

· Onus on employer to prove that employee has contravened the rule - as there is Onus on employer to prove that dismissal was fair

· Proof on balance of probabilities

·  uncertainty - can employee rely on facts which come to light after employee was dismissed, a or at his employer restricted to facts available at time of disciplinary inquiry?

· Expected - the former

· Check that rule was valid or reasonable

·  factual question

· Look at

· Nature of employers' business

· Circumstances of the business

· Type of work

· Disciplinary code - especially if contained in a collective agreement between employer and trade union

· Preparedness of employer to enforce law in the past

· Was employee aware, or could reasonably be expected to have been aware, of the rule?

· Employee should only be penalised for actions which employee knew were unacceptable

· Implied - employees must have known that transgression may lead to dismissal

· Disciplinary code - best means of making workers aware

· Certain forms of misconduct - well known - origin in common law (eg theft, assault, intimidation, insolence and insubordination)

· Was rule consistently applied by employer?

·  Two types of inconsistency:

· Historical inconsistency

· Where employer has in the past not proceeded against employees when they have contravened a certain rule, then suddenly decides to proceed

· Employer will be able to enforce a rule again if employees are informed that a much stricter view of such misconduct will be taken in future

· Must notify representative trade union - notice boards - notices in wage packages 

· Contemporaneous inconsistency

· Where employees to breach the same rule contemporaneously or at roughly the same time, are not all disciplined

· And fairness is based on proposition that similar cases should be treated similarly

· Inference that discipline administered in an arbitrary/discriminatory way

· Employer may be able to justify inconsistency through factors such as employees circumstances (length of service, disciplinary records)

· Was dismissal appropriate sanction?

· Code item 3(5) and (6): lists a number of factors which must be taken into consideration

· (5) when deciding whether or not to impose the penalty of dismissal, employee should in addition to gravity of misconduct consider factors such as employees circumstances (including length of service, previous disciplinary record and personal circumstances), the nature of the job and circumstances of the Infringement itself

· (6) the employer should apply the penalty of dismissal consistent lead with the way it has been applied to the same another employees in the past, and consistently as between two or more employees who participate in the misconduct under consideration

· Note: all factors must be considered

· Commissioner/Judge will not automatically order a lesser penalty if dismissal not considered appropriate - discretion of employer

· Factor 1: Gravity of the misconduct

· The more serious the misconduct, the greater the chances that dismissal is appropriate

· Nature of offence - Offences Constituting serious breach of trust relationship are more serious than those which do not

· Other aspects –

· surrounding circumstances

· Nature of work performed

· Size of employer's undertaking

· Nature and size of employers' workforce

· Position which employee or occupiers in marketplace and market profile

· Nature of work and services rendered by employer (ethics are a factor)

· Relationship between employee and victim

· Impact of misconduct on the workforce

· Relationship between employer and employee

· Ability of employee to do the job

· Factor 2: the circumstances of the Infringement itself

· Dismissal should not being a knee-jerk response to all serious offences

· There may be mitigating circumstances

· Value of object stolen

· Apportionment of fault.

· Provocation of employee

· And reasonable/e legal instructions from superior

· Factor 3: Nature of employees job

· IF and certain aspects of the job are essential - example efficient and quick service in a steakhouse

· Factor 4: The employees circumstances

· Include length service, status with an undertaking, previous disciplinary record and personal circumstances

· Employer would expect a larger degree of responsible behaviour from longer service, higher status

· Number of previous warnings may make dismissal a fair penalty

· Warning does not remain valid indefinitely - employer may agree with trade union on period/in employers' disciplinary code - otherwise only six months (unless serious

· There may be instances where employer will be entitled to take warnings for other types of infractions into consideration - indicating bad attitude/violent temperament

· Personal circumstances taken into consideration include a marital status, number of dependence, employees age

·  Factor 5: other employees dismissed for same offence

· Employees to be treated equally for similar misconduct

· Two types of inconsistency –

· Historical inconsistency

· Contemporaneous inconsistency (see above)

· Procedural fairness of a dismissal for misconduct

· Dismissal for misconduct must be effected in accordance with Fear Procedure (section 188(1)(b))

· LRA does not regulate fair disciplinary inquiry

· Code for Good Practice: Dismissal provides guidelines for a fair inquiry - item for of code

· Not a substitute for procedure which has been agreed upon by employer and trade union in collective agreement

· Only if no disciplinary procedure exists or if unilaterally introduced by employer

· Item 4 of code:

· (1) Normally, employee should conduct an investigation to determine whether they are grounds for dismissal. This does not need to be a formal inquiry. The employee should notify the employee of the allegations using a form and language that the employee can reasonably understand. Employee should be allowed the opportunity to state their case in response to the allegations. The employee should be entitled to a reasonable time to prepare the response and to the assistance of a trade union representative or fellow employee. After the inquiry, the employee should communicate the Decision-taking, and preferably furnish their employee with written notification of that decision.

· (2) discipline against a trade union representative or an employee who is an office there were official of a trading should not be instituted without first informing and consulting the trade union

· (3) If employee is dismissed, employee should be given the reason for dismissal and reminded of any rights to refer the matter to a council with jurisdiction ought to the commission or to any dispute resolution procedures established in terms of a collective agreement

· (4) In exceptional circumstances, if the employer cannot reasonably be expected to comply with these guidelines, the employer may dispense with Pre- dismissal procedures

· Investigation

· Does not need to be formal inquiry

· Previously, Industrial Court required a formal disciplinary inquiry - informal inquiry preferable as participants usually have no knowledge of court procedure/rules of evidence

· Notice of the charge and the investigation

· Must use form and language that employee can reasonably understand

· If employee is illiterate - may have to read and explained notice

· Reasonable time to prepare response

· Factual question of how much time is required

· Employee entitled to state their case in response

· Employee should be allowed opportunity to state their case - respond to allegations during inquiry

· No guidelines for calling of witnesses/cross-examination

· Depends on facts

· Employee entitled to assistance

· Assistance of trade union representative or fellow employee during inquiry

· Trade union representative - defined as member of trade union elected to Represents employees in workplace (shop steward)

· Fellow employee - broad concept

· Not entitled to legal representation during inquiry - attorney, advocate

· Right to assistance also available to senior managerial employees

· Assistance has two purposes

· Assists employee with presentation of response

· Ensures procedure is fair

· The decision

· Usually taken by chairperson of inquiry - sometimes makes recommendation to senior management for a review 

· Unfair to hold second inquiry

· Overturning of recommendation by senior management only allowed if disciplinary code explicitly provides for managerial review

· Norm of single inquiry may be deviated from only in exceptional circumstances

· Trust inquiry not in compliance with disciplinary code

· Where new material information has come to light - materially alter outcome of inquiry

· Fairness in holding second inquiry may be affected if there has been substantial delay

· Communicating the decision

· Preferably in writing

· If found guilty - employer must inform employee of the penalty

· Employee must be informed of reason for dismissal

· Employee must also be reminded of any rights to refer matter to bargaining Council with jurisdiction ought to the Commission for Conciliation, Mediation And Arbitration (CCMA) or to any dispute resolution procedures established by collective agreement

· Appeal

· No provision for employee to appeal to higher level of management

· If dissatisfied - implement the dispute settling procedures provided by LRA

· If disciplinary code makes provision for appeal - employee entitled to appeal in accordance with provisions

· Exceptions to an investigation

· Employer may dispense with disciplinary inquiry if he cannot reasonably be expected to comply with this requirement

· Two broad categories:

· Crisis-zone cases

· Where volatility of situation does not allow for hearings to be held (case: Lefu v Western Areas Gold Mining Co)

· But - criticism as employees could be suspended and proper procedures instituted later

· Waiver or quasi Waiver

· If employee's conduct is of such a nature that employee cannot be expected to hold an inquiry - employee is in effect waiving the right to a disciplinary inquiry

· Waiver may also be assumed if employee refuses/ fails to attend inquiry

· But not if due to circumstances beyond employees control

· Agreement to pre-dismissal arbitration

· Employer/employee may agree to arbitration instead of disciplinary inquiry

· Purpose is to avoid extensive duplication between internal in acquiring an arbitration conducted their after by bargaining Council/accredited agency/CCMA 

· Employer may request the arbitration

· The bargaining Council/accredited agency/CCMA must appoint arbitrator if fee paid and employee has consented in writing to arbitration

·  arbitrator must direct what action should be taken against employee, and must make a finding in respect of alleged misconduct, and also determine the penalty

· Finding is final and binding and may be enforced as if an order of the Labour Court

Chapter 12: Dismissal For Incapacity

· In capacity implies that employee is not able to meet the standard of performance required by their employer

· Unrelated to any intentional or negligent conduct or performance by employee

· Common law duty to perform competently and without negligence

· If breached intentionally/negligently or - breach of contract and employee could allege misconduct

· If no negligence/intent, employee may allege incapacity or operational requirements as basis for dismissal

· Supervening impossibility of performance

· May be temporary, partial or permanent

· Employer must show there was valid and fair reason for termination and that fair procedure had been followed

· Different types of incapacity

· Poor work performance

· May be due to lack of ability, skills or knowledge or lack of adequate training or supervision or as a result of unreliable machinery or equipment

· Difficult to prove

· Fair procedure to be followed - consultations with employee, warnings, opportunity to improve

· Ill health or injury

· Sometimes requires expert medical opinion

· Incompatibility

· Inability to work in harmony within corporate culture or with fellow employees - should be distinguished from eccentricity

· May be another form of incapacity – disagreement

· Only if incompatibility results in poor performance

· Employer is obliged to assist employee causing disharmony before acting against him

· Proper warnings and counselling required before termination

· Case: Lebowa Platinum Mines v Hill: Court held that dismissal in response to a call by a third party, or co-workers was not necessarily fair:

· Demand must be good and Sufficient and backed by a real and serious threat

· Employer must have investigated and considered alternatives

· Employee should be consulted and made aware of consequences if he refuses to accept alternative

· If employee is dismissed, they must be no possible alternative

· Statutory provisions for incapacity - LRA

· Section 188(1)(a) (i):

· (1) a dismissal that is not automatically unfair, is unfair if the employer fails to prove that the reason for dismissal is a fair reason related to their employees conduct or capacity

· No mention of per work performance or ill-health or injury - but schedule 8 will of LRA makes them distinction clearly

· Dismissal for poor work performance

·  Implies that they must be an objective standard of performance against which employee can be measured

· Performance standards fall within employers' prerogative

· Employee must have been aware of them

· Dismissal during probation

· Item 8(1) of schedule 8 to LRA:

· (1)(a) employer's may require a newly hired employee to serve a period of probation before appointment of the employee is confirmed

· (2)(b) purpose of Probation is to give employee or an opportunity to evaluate employees performance before confirming the appointment

· Probationary period is acceptable - must be reasonable period - should be determined in advance

· Should not be used to deprive employees of status of permanent employment - dismissing employees who compete probation periods and replacing him with newly hired employees - unfair labour practice

· During probation - employee should give employee reasonable evaluation, instruction, training, guidance or counselling and advise employee of aspect in which he is failing to meet performance standards

· To serve Purpose of enabling probationer to perform to satisfaction of employer

· Employee has choice of extending probationary period or dismissing employee

· Probation period may be extended only for reason that relates to the Purpose of Probation - not extended indefinitely, but proportionate to legitimate purpose

· Employee may need business/extend probation after employee has invited employee to make representations and has considered them - employee may be assisted by trade union/Co employee

· If employer decides to dismiss/extend probation appeared - should advise employee of his rights to refer matter to Council having jurisdiction/commission

· Person making decision about fairness of dismissal of employee for poor work performance during probationary period ought to accept less compelling reasons for dismissal than normal dismissal

· Employee is protected against unfair dismissal - even during probation

· Dismissal after probation

· Employee should not be dismissed unless the employer has

· Given the appropriate evaluation, instruction, training etc

· After reasonable period of time for improvement, employee still crappy

· Procedure leading to dismissal should include investigation and other remedies considered

· Employee should have right to be heard and assisted by fellow employee/trade union representative

· Statutory guidelines

· Code: Process to follow in determining whether dismissal for poor performance is unfair

· Did employee failed to meet performance standards?

· Was employee aware of performance standard?

· Given fair opportunity to meet standard?

· Is dismissal appropriate?

· Employer entitled to set standards and assess compliance

· Managerial employees

· Senior managers may have duty to assess their own performance standards

· Each case is unique

· Senior employee should be aware of performance standards required from

· Employer still has duty to be fair

· Failure to meet standards/qualifications required by regulatory body

· This would justify dismissal for incapacity

· Proper assessment and evaluation

· Part of procedural fairness

· Value judgement regarding an acceptable performance must be objective and reasonable to be valid

· If no assessment, not valid

· Attempt must be made to assist employee to overcome shortcomings

· Meaning of consultation

· Where dismissal was procedurally, rather than substantively, unfair - courts reluctant to reinstate the employee, choosing rather to award compensation

· Dismissal as last-resort

· Employee must have been given full opportunity to redeem himself

· Possibility of alternative employment must at least be considered - employee must show this - but not obliged to create employment for incompetent worker

· Incapacity: ill health or injury

· Code addresses substantive and procedural fairness

· Substantive fairness

· Employer must take steps to accommodate employee, whether or temporary or permanent injury, by investigating alternatives such as alternative employment, securing temporary replacement, adapting duties or work circumstances to accommodate disability

· Nature of incapacity

· Especially work-related injury/illness

· Mental illness also counts

· Temporary/permanent

· If temporary - investigate extent of incapacity

· If period of incapacity is unreasonably long - investigate all possible alternatives before considering dismissal

· Investigate

· Nature of job

· Period of absence 

· Seriousness Of illness 

· Possibility of securing temporary replacement

· If permanent - consider:

· Possibility of alternative employment within the organisation

· Possibility of adapting duties or what circumstances to accommodate disability

· Degree and cause of incapacity

· Employee should not be expected to continue employing employee who is no longer productive

· Assessment of guidance and counselling offered by small businesses should not be excessively strict

· Duty to accommodate

· More onerous duty to accommodate employee incapacitated due to injury which is work-related

· Habitual absenteeism

· Absenteeism due to ill health may justify termination - but employee still entitled to be consulted and fair procedure followed

· Procedural fairness

· Code recommends the following procedures

· Investigation

· Consultation

· Reasonable accommodation

· Alternative employment

· Counselling

· An inquiry

· Procedure to be followed:

· Is employee capable of performing the work?

· If not capable - to what extent is the employee able to perform the work?

· To what extent might employees work circumstances or duties be adapted?

· Is there any other work available suitable for employee?

· Is dismissal and appropriate sanction?

·  Disability: Definition

· Definition: People who have a long term or recurring physical or mental impairment which substantially limits their prospects of entry into, or advancement in, employment

· Reasonable accommodation

· Means any modification or adjustment to a job or to the working environment that will enable a person with a disability to have access to, participate or advance in employment

· No codes of good practice for disability years - still in draft form

· Disability and incapacity debate

· Dismissal based on disability could fall within the ambit of automatically unfair dismissal section 187 (1)(f) – automatically unfair, giving employee no defence and the judge no discretion - except that it may be fair if reason is based on an inherent requirement of the job - employer has Onus to prove that dismissal was based on operational requirements and that it is both substantively/procedurally fair

· Dismissal based on incapacity would fall into category of ‘other unfair dismissals’ (section 188) -fair if employer has a valid and fair reason for dismissal and has followed a fair procedure

Chapter 13: Dismissal For Operational Reasons

· “Operational requirements” means requirements based on the economic, technological, Structural or similar needs of an employer

· Economic needs-eg financial difficulties experienced by business

· Technological needs - Eg redundancy due to new technology

· Similar needs includes

· Special operational needs of business

· Special demands made on employees - eg extra overtime

· Inability/refusal to comply with these requirements could jeopardise well-being of business

· Employees actions/presence affect the business negatively

· Employee could be dismissed for operational reasons where employees incompatibility has such a negative effect on other employees at well-being of business as a whole is threatened 

· If incompatibility has a limited effect on operation of the business, reason for dismissal could be incapacity rather than operational

· Du Toit et al argue: incompatibility should always be treated as a form of incapacity, as it bears no relationship to the definition of operational requirements

· Courts accepted that employee whose mere presence causing dissatisfaction amongst workers could be dismissed for operational reasons eg from gender, race, diseases - especially if employees embark upon industrial action

· Fact that third party insists on dismissal of employee would not itself make the dismissal fair

· Fact that dismissal would ensure a smooth commercial operations was not sufficient reason to justify termination

· Employer would have to show court that there are no other alternatives

· Employer must take into account potential injustice to employee - also look at his blame worthiness

· Dismissal of members of minority union at the insistence of majority union - not Legitimate in view of provisions of LRA regarding freedom of association

· Could also constitute an automatically unfair dismissal

· Employer would have to show that situation was exceptional and that no alternatives were found

· Employees conduct has led to breakdown of trust relationship

· Trust entails the belief that employee is adhering to common law duty to act in good faith towards the business

· Obligation on part of employee to constantly strive to act in best interests of business

· If facts show on balance of probabilities that this duty has been breached - misconduct - if serious enough - dismissal 

· If unable to prove such a breach - cannot be dismissed for misconduct

· Employer could argue that although not sufficient proof of breach - suspicion has broken relationship of trust and such mistrust is counter-productive to operation of business - operational reasons

· At first court not amenable to Argument that employee should be able to dismiss employee on suspicion of serious misconduct - in later cases court endorsed this argument

· On economic grounds 

· On suspicion of collective serious assault - group trust relationship destroyed

· Enterprises business requirements are such that changes must be made to employee's terms and conditions of employment

· For example restructuring/mergers/ amalgamation/Changing mode of operation

· Where new positions of created and offered to old employees with changed conditions of employment, and the employee refuses to accept changes - may be dismissed for operational reasons

· Also look at circumstances of new conditions

· There must be a commercial rationale for changes

· The attitude of the employee could change and this could hold serious economic repercussions for Employer - so that it is vital to change employees conditions of employment

· Eg where employee is resigning and going into competition

· Statutory requirements for a fair dismissal for operational reasons

· 2 requirements for fair dismissal:

· Substantive fairness

· Procedural fairness

· Distinguish between size of employers

· Small Employer <50 employees

· Big Employer >50 employees

· Distinguish between large-scale and small-scale dismissal by a big employer

· Large-scale dismissal

· 10 employees in company from 50 to 200

· 20 employees in company from 200- 300

· 30 employees in company from 300-400

· 40 employees in company from 400-500

· 50 employees in company from 500+

· Dismissal by big Employer of a few employees than prescribe minimum listed above might nevertheless constitute large-scale dismissal (if total employees over previous 12 months exceeds these)

· Substantive fairness of a dismissal for operational reasons

· Factual question

· Employer has to prove

· Reason is one based on operational requirements of business - reason falls within statutory definition of operational requirements

· Operational reason actually existed and was the real reason for dismissal

· Four requirements for Substantive fairness:

· Dismissal was to give effect to a requirement based on the employee as economic, technological, Structural or similar needs

· Dismissal was operation and it justifiable on rational grounds

· There was proper consideration of alternatives

· Selection criteria were fair and objective

· Procedural fairness of dismissal for operational reasons

· Seven requirements:

· Prior consultation

· Attempt to reach consensus over Certain matters

· Written disclosure of relevant information

· Opportunity allowed to make representations

· Representations considered

· Selection of employees for dismissal

· Severance pay

· Consultation must take place When Employer Contemplated dismissal - when a final decision to dismiss has not yet been reached, but possibility of dismissal has been foreseen

· Meaning of consultation: Employer and other consulting parties must engage in a meaningful joint consensus seeking process and attempt to reach consensus

· Employer must consult

· Any person required in terms of collective agreement 

· If no collective agreement –

· Work place forum if employees likely to be affected; and
· Any registered trade union if employees likely to be affected

· If no workplace forum - then any registered trade union if members are likely to be affected

· If no trade union - they employees likely to be affected or their representatives

· Parties must try to agree on appropriate measures to avoid dismissals - proper consideration of alternatives such as

· Granting of paid/unpaid leave

· Reduction/elimination of overtime

· Reduction/elimination of work on Sundays

· Transfer of employees to other positions

· Spreading of dismissals over period of time to allow for natural reduction

· Training or retraining of employees for alternative positions

· Reduction of wages

· Measures to minimise number of dismissals 

· Transfer of redundant employees two other positions

· Voluntary retrenchment

· Spreading of dismissals of the period of time - natural reduction

· Training/retraining of redundant employees for alternative positions

· Method for selecting employees to be dismissed

· Seniority – LIFO –

· Should not operate to undermine agreed affirmative action programme

· Exceptions to retain special skills crucial for continued operation of business

· Conduct

· Fair and objective criterion if employee made aware that conduct was unacceptable and criterion based on objectively determinable conduct such as attendance records and previous warnings

· Efficiency, ability, skills, capacity, experience, and are due to work and productivity

· Favoured by employers

· Regarded as objective provided - do not depend solely upon opinion of person making selection

· Must be able to be objectively tested

· May only be used if employee knew that Employer considered them important

· Attendance

· Only allowable if employees had always known Employer Regarded absence from working serious light

· Bumping

· If only one department affected - retrench on LIFO basis and drain off remaining employees into other departments, or in two positions left by the dismissed workers

· Early retirement

· Persons who have reached minimum retirement age identified as first target population for retrenchment

· Particularly in drugs requiring physical strength/fitness

· May constitute automatically unfair dismissal - choice must be employees

· Volunteers

· Non residency

· May constitute automatically unfair dismissal

· Double income families

· Where both wife and husband worked for Employer 

· One of them retrenched

· May constitute automatically unfair dismissal

· FIFO- first in first out – 

· Not regarded as an acceptable criterion

· Severance pay for dismissed employees

·  parties must attempt to reach consensus

· BCEA creates obligation on part of Employer (dismissing employees for operational reasons) to pay severance pay and stipulates minimum severance pay that must be paid

· Written disclosure of relevant information - section 189(3)

· Employee must issue written notice inviting other consulting party to consult with it and disclose in writing all relevant information, including, but not limited to –

· Reasons for proposed dismissals 

· Alternatives considered and reasons for rejection

· Number of employees likely to be affected and it job categories

· Proposed method for selecting employees to dismiss

· Time period during which dismissals are likely to take effect

· Severance pay proposed

· Proposed assistance by Employer

· Possibility of future re-employment

· Number of employees employed by Employer

· Number of employees that Employer has dismissed for reasons based on operational requirements in preceding 12 months

· Employer must disclose to other party all relevant information that will allow other party to engage effectively in consultation

· If Employer refuses to disclose information - Onus on Employer to prove information is not relevant

· Section 16(5): Employer not required to disclose information

· That is legally privileged;

· That Employer cannot disclose 100 wt contravening a prohibition imposed by law/order of court;

· That is confidential and, if disclosed, may cause substantial harm to an employee or Employer; or

· That his private personal information relating to an employee, unless that employee consents to the disclosure.

· Section 189(5): The Employer must allow the other consulting party an opportunity during consultation to make representations about any matter dealt with in subsections (2),(3) and (4) as well as any other matter relating to the proposed dismissals

· Section 189(6): regulates fifth requirement for procedurally fair dismissal

· (a) the Employer must consider and respond to the representations made by the other consulting party and, if Employer does not agree with them, Employer mistake the reasons for disagreeing

· (b) If any representation is made in writing the employer must respond in writing

· Section 189(7): regulates sixth requirement for procedurally fair dismissal

· The employer must select the employees to be dismissed according to selection criteria –

· (a) that have been agreed to by the consulting parties; or

· (b) If no criteria have been agreed, criteria that are fair and objective

· BCEA Section 41(2): an Employer must pay severance pay equal to at least one week's remuneration for each completed year of continuous service with that Employer, calculated in accordance with section 35.

· BCEA section 41(4): and employee who unreasonably refuses to accept employers' offer of alternative employment with that Employer or any other employer is not entitled to severance pay in terms of subsection (2)

· Large-scale dismissal by a big Employer

· Requirements for procedural fairness regulated in section 189 still applicable

· Must also comply with seven requirements for procedural fairness

· Additional requirements for procedurally fair dismissal in case of large-scale dismissal - section 189A

·  Either one of the party's has the right to ask the CCMA  to appoint a facilitator to assist the parties during consultations

· Moratorium of 60 days during which Employer may not dismiss

· Facilitation route

· Either party can request facilitator from CCMA 

· Employer must make this request when it gives notice of contemplation of large-scale dismissal

· If Employer does not make request - employee can notify CCMA  within 15 days of notice

· If neither party asked for a facilitator within time periods - they may agree to ask for one to be appointed during consultation process

· Facilitation must be conducted in terms of regulations made by Minister of Labour (not available yet)

· Employer may not dismissed before 60 days have elapsed from notice date

· After 60 days - Employer may give notice to terminate contract of employment to those employees selected 

·  minimum notice:

· One week if employment <six months

· Two weeks if employment > six months

· 4 weeks if employment > one year, or if a farm/domestic worker employed for > six months

· Possible for Employer to make payment in lieu of notice

· Non Facilitation route

· If no parties request facilitator - man and period of 30 days Must have lapsed before dispute may be referred to CCMA  or Council for conciliation

· Minimum conciliation period at CCMA  or Council of 30 days

· Employer may not dismiss until 30 day conciliation period has lapsed (60 days altogether)

· After 60 day period has expired - Employer may give notice of termination of contract of employment to those employee selected

· No notice must be given as before

Chapter 15: Unfair Labour Practices

· Unfair labour practices regulates conduct on part of Employer during course of employment relationship

· Definition: an unfair act or omission there arises between an employer and an employee involving –

· Unfair conduct by the Employer relating to the promotion, demotion, probation (excluding disputes about dismissals for reason relating to probation) or training of an employee or relating to the provision of benefits to an employee;

· The Unfair suspension of an employee or any other unfair disciplinary action short of dismissal in respect of an employee;

· A failure or refusal by an Employer to reinstate or re employee to a former employee in terms of any agreement;

· An occupational detriment, other than dismissal, in contravention of the or protected disclosures Act, on account of the employee having made a protected disclosure defined in that Act

· Does not afford protection to employees as a group at all

· Only operate against actions of Employer against employee

· May also cover ex employees in situation where Employer refuses/fails to re-employ employee in terms of an agreement

· The list is exhaustive

· Old LRA had a much broader meaning for unfair labour practice

· But this limits the constitutional right to fair labour practices

· Legislation that limits constitutional rights should be interpreted in such a way as to minimise the Limitation

· Question whether employees free to rely directly on constitution

· Unfair conduct: promotion and demotion

· Unfair conduct by Employer in respect of promotion and emotion - now unfair labour practice

· Unfairness of employers conduct 

·  unfairness implies ‘ failure to meet an objective standard’ and includes ‘ arbitrary, capricious or Inconsistent conduct’

· Regardless of whether it is intentional or negligent

· And perceptions of unfairness to not necessarily mean there was unfairness

· Substantive fairness

· Employer must be able to provide reasons for promotion/emotion

· They must be a logical connection between real reasons and the decision

· Promises made by superior in respect of emotion cannot, in themselves entitled and employee to promotion, even though it may lead to an expectation

· Of acceptable considerations may include affirmative action and, even subjective factors taken into account by selection panel (if job-related)

· Procedural fairness

· Employer must follow its own procedures - cannot depart from that policy

· Employee may challenge the composition and competency of the selection panel

· Examples

· Promotion of person who took part in shortlisting of candidates

· Bias and nepotism

· Erroneous Exclusion of employee

· Unfair conduct: probation

· Include - in a Substantive sense - failure to inform employee probably about require performance standards

· Also include - in a procedural sense - a failure by Employer to afford employee Reasonable guidance, evaluation, training, counselling and instruction

· Decision to extend probation period and also be challenged under this provision

· A challenge is envisioned to the conduct of the Employer while the employment contract still exists

· Unfair conduct: provision of benefits (section 186(2)(a))

· Question: does the word ‘ benefits’ - no consistent decisions

· Complication - section 65(1)© of LRA provides that employees may not strike over issues that may be referred to arbitration in terms of the LRA

· Dispute over benefits may be referred to arbitration - if this includes remuneration, then employees may not strike over wages and salaries

· The wider interpretation of ‘ Benefits’, the less employees would be able to strike about - because those matters may be referred for arbitration

· ‘ benefits’ Definition:  two possible approaches

· Focus on meaning of the word benefit

· Definition of remuneration is wide - does not help us to distinguish between benefit and remuneration

· Concentrate on nature of dispute itself and bear in mind distinction between disputes over rights (pre-existing right) and disputes over interests (no pre-existing rights - dispute relates to competing interests of parties)

· LABOUR appeal court has now held that did term benefits in the definition of an unfair labour practice only includes benefits ‘ex contractu and ex lege’ - benefits that already exist in terms of a contract or law - only disputes of write about already existing benefits can be heard by CCMA 

· If dispute relates to creation of any right and therefore amount to a dispute of interest, it will not be a benefit, and the Parties may strike or lock out over the matter

· Unfair conduct related to training

· Little impact in practice

· No reason why employee should not be able to challenge the denial of training we such training is pre-requisite for advancement

· Should become more important in the future

· Unfair suspensions

· Distinguish between two types

· Preventative suspension: where disciplinary charges are being investigated and Employer wants to suspend employee pending outcome of inquiry - reason is to remove employee from workplace to prevent interference/intimidation

· Punitive suspension: imposed as a disciplinary measure short of dismissal after disciplinary hearing has been held

· LABOUR court has confirmed that both suspension types are included in section 186(2)(b)

· Requirements for fair suspension

· Preventative suspension

·  practice not in itself Unfair

· Must have both a substantive and procedural fairness

· Employee should be informed of matters such as payment, relieving of duties, prohibited from entering premises, when suspension will be left in

· Employer must continue remuneration during course of suspension

· Remedies:

· Dispute about a share suspension may be determined on terms deemed reasonable by the Commissioner

· Employee may be justified in seeking reinstatement eg when suspension has been for long period/suspension is Substantive you or procedural the grossly unfair

· Conditions of suspension may be altered or Employer be directed to hold disciplinary hearing within specified time

· Punitive suspension

· No remuneration normally paid

· In between warning and dismissal

· Disciplinary action short of dismissal - section 186(2)(b)

· Eg warnings, suspensions with the without pay, demotions and transfers - must meet requirements of fairness

· Employees protected against unfair disciplinary measures short of dismissal in terms of section 186(2)(b)

· Promissor share that disciplinary action was fair and appropriate

· Failure or refusal to reinstate -Section 186(2)(c)

· Nearly the same wording as that of section 186(d) - discussed in Chapter 9 above - but this includes offer of re-employment to selected employees

· This Provision also refers to an agreement

· For example agreement reached during arbitration

· Protected disclosure – (Disclosures Act 2000)

· Occupational detriment includes

· Being subjected to disciplinary action

· Being dismissed, suspended, demoted, harassed or intimidated

· Being transferred against employees will

· Being refused a transfer or promotion

· Been subjected to a term or condition of employment/retirement which is altered or kept altered to employees Disadvantage

· Being refused a reference, or being provided with an adverse reference from the Employer

· Being denied appointment

· Being threatened with any of the above actions

· Being otherwise adversely affected in respect of his employment including employment opportunities and work Security

· Definition of disclosure any disclosure of information regarding any conduct of any Employer or any employee of that Employer, made by any employee who has reason to believe that the information concerned shows or tins to show one or more of the following: 

· Criminal offences being committed/is being committed/is likely to be committed

· Person has filed to comply with Any legal obligation

· That a miscarriage of justice has occurred

· That he held for safety of individual has been endangered

· That environment has been damaged

· Unfair discrimination

· Any of above has been deliberately concealed

· Disclosure will be protected if certain conditions are met:

· Must be in good faith, employee must reasonably believe that it is true, it must not be made for personal gain

· Employee must have reason to believe that if disclosure is made to Employer he will suffer an occupational detriment or same information was previously disclose was no action within reasonable period or it is exceptionally serious

Chapter 16: Employment Equity 

· 4th mechanism of protection is protection against unfair discrimination

· Employment equity Act provides us with detailed mechanism to counteract and eliminate discrimination in workplace

· Employment Equity and the constitution

· Section 9 of Constitution provides constitutional context for Employment Equity

· Elimination of discrimination Relies on two bases:

· Formal equality - equality in treatment

· Substantive equality - equality in outcome - enshrined through adoption of positive measures - affirmative action

· Section 2 of Employment Equity Act:

· Purpose of this Act is to achieve equity in the workplace by

· Promoting equal opportunity and fair treatment in employment through the elimination of unfair discrimination; and

· Implementing affirmative action measures to redress the disadvantages in employment experienced by designated groups, in order to ensure their equitable representation in all occupational categories and levels and the workforce

· Employment equity Act regulates elimination of unfair discrimination in Chapter 2 and affirmative action in Chapter 3

· Prohibition of unfair discrimination

· Section 6: employment equity Act

· No person may unfairly discriminate, directly or indirectly, against an employee, in any employment policy or practice, on one or more grounds, including race etc.

· It is not unfair discrimination to

· Take affirmative action measures consistent with purpose of this Act; or

· Distinguish, exclude or prefer any person on the basis of an inherent requirement of a job 

· Section 5 of EEA places positive duty on every Employer to take steps to promote equal opportunity in workplace by eliminating unfair discrimination in any employment policy or practice

· Employers will be forced to take measures to reasonably accommodated and groups of employees

· Protection also extended to applicants for Employment

· As Section six talks of no person - prohibits discrimination by one Employer against another

· Section 60 further provides that when one employee alleges a contravention, the contravention must be brought to the attention of the Employer, who must consult with all relevant parties to try to eliminate the conduct

· If Employer does not take the steps – liable

· Employer must follow the procedure (consult in attempt to eliminate) or do all that is reasonably practicable to insure employee would not contravene

· Meaning of unfair discrimination

· When Differentiation is based on an acceptable reason – discrimination

· Look at list in section 6

· if employee discriminated against for a reason not listed - would amount to discrimination if it meets the following Test 

· Whether, objectively, the ground (reason) is based on attributes and characteristics which have the potential to impair the fundamental human dignity of persons as human beings or to affect them adversely in a comparably serious manner

· Not all discrimination is unfair - presumption of unfairness once discrimination has been proven 

· Person alleging discrimination does not have to prove the unfairness

· Affirmative action measures and Differentiation based on Inherent requirements of the job may in some cases amount to fair discrimination

· Direct and indirect discrimination

· Direct discrimination - where differentiation between employees is clearly and expressly based on one or more of the listed grounds

· Indirect discrimination - where employee applies a rule that looks, on the face of it, neutral to all employees - but application of that rule has a disproportionate effect on a certain group Eg body mass, a levels of education and language skills

· Note: only effect of the application of the criteria that is relevant - not employer's Motive

· EEA does not distinguish between direct and indirect discrimination

· Employer will have to prove that certain a characteristics are Inherent requirements of the job if he discriminates by those criteria

· Customer preference does not qualify as Inherent requirement for a job

· Even in the absence of affirmative action or Inherent job requirements - Employer may argue that discrimination was fair

· Law must still develop, but it could be argued that if the employer can show a real need, and if the means used by the Employer of Proportional and rational, the discrimination may be fair

· Harassment as discrimination 

· Section 6(3) of EEA provides that Harassment amounts to form of unfair discrimination

· Definitions of sexual harassment - 3 types of conduct

· Physical conduct - touching to sexual assault and rape

· Verbal conduct - innuendos, suggestions and hints

· Non verbal conduct - gestures, indecent exposure display of sexually explicit pictures

· Another method of defining sexual arrangement - look at effect of Harassment - three types:

· Quid pro quo Harassment - when forced into surrendering to sexual advances against their will - normally occurs in Relationship of power

· Sexual favouritism - where person in authority rewards only those who respond to his or her sexual advances

· Hostile working environment Harassment - when abusive working environment is created - there may be no tangible job related benefit at stake - commonly takes place between employees at same level

· Conduct constituting Harassment

· Subjective: would rely exclusively on perceptions of Victim - even though there may not be any fault on part of Employer/perpetrator

· Objective test may be too narrow or - reasonable man test: - implies reliance on male-dominated values

· Reasonable Victim: tries to reach a compromise between these two Tests - takes account of experiences of Victim, but also looks at surrounding circumstances and fault

· Decided cases are inconsistent 

· code of good practice on handling of sexual harassment cases - Definition - unwanted conduct of a sexual nature

· Employer Liability for sexual harassment

· Easy to find liability in the case of quid pro quo Harassment or sexual favouritism Harassment

· Employer must have been made aware of the conduct and then did nothing or did not do everything that could be expected of a reasonable employer - expected to be proactive in eliminating unfair discrimination (including Harassment)

· Positive duty on employers to in plant sexual harassment policy in the code

· Other remedies

· Resignation - may constitute constructive dismissal if can prove continued employment intolerable duty Harassment - automatically unfair dismissal

· Sexual harassment also constitute misconduct - principles applicable to dismissal for misconduct apply

· Medical and psychological testing

· Medical testing of employee Prohibited and Les Legislation requires/Permits detesting as justifiable

· May be justifiable in light of medical facts, employment conditions, social policy, fair distribution of employee benefits or Inherent requirements of job

· Job applicants also protected 

· psychological and similar assessments also prohibited - and less: has been scientifically shown to be valid and reliable, can be applied fairly tall employees, and is not biased against any employee/group

· HIV/Aids

· In contrast to medical testing in general (which is allowed by the Act provided certain conditions are met), testing for HIV is outlawed, unless authorised by the labour court prior to such testing

· Following types of testing should not be prohibited by section 7(2)

·  making HIV testing available as part of ‘ wellness’ programmes - take place confidentially and on basis of informed consent by employee - entails counselling before and after - results of test only disclosed if employee consents

· Anonymous testing for epidemiological purposes ought to establish levels of HIV/Aids among a work force - for planning

· HIV/Aids and Disability

· Employee who has become too ill to work, may be dismissed based on incapacity

· BUT: HIV Aids afforded a special status as a ground for discrimination - and sure whether courts will equate HIV/Aids with a disability

· Should this happen - implies at least that there exists a duty on employers to reasonably accommodate HIV/Aids infected employees in the workplace

· Disputes about discrimination

· Section 10 of EEA: dispute about unfair discrimination must be referred to CCMA  for conciliation within six months after allegedly Act

· Note: not to bargaining Council

· Preferring party must indicate that it has made a reasonable attempt to resolve the dispute

· If conciliation fails - matter may be referred to Labour court unless parties consented jurisdiction of CCMA  for arbitration

· Labour court can make any appropriate order that is just and equitable

· Mere allegation by employee in respect of discrimination - not sufficient

· Employee will have to show all elements of discrimination, and that he falls within scope of ‘employee’, and that a particular ground of discrimination was the main cause for employers' decision

· Affirmative action

· Cornerstone of Substantive approach to employment equity

· Goal: insure equitable representation of certain groups in all occupational categories and levels and the workplace

· Equitable representation determined by consideration of demographic profile of national and regional population, a pool of suitably qualified people, economic and financial factors relevant to sector

· Act does not impose a quota system

· Account is taken of the circumstances of Employer

· Generally accepted principle - temporary measure

· Once equality in work place has been achieved - turning point - after which further efforts would constitute unfair discrimination

· Potential beneficiary of affirmative action must meet two requirements

· Must be suitably qualified

· Must be from a designated group

· 4 key definitions:

· Designated groups - black people, woman and people with disabilities

· Black people include Africans, Coloureds and Indians

· People with disabilities are people who have a long-term physical mental impairment which substantially limits their prospects of entry into, or advancement in, employment

· Suitably qualified person is a person who may be qualified for a job as a result of any one of that person's formal qualifications, prior learning, relevant experience or capacity to acquire, within a reasonable time, the ability to do the job

· Person will not have to show actual past Disadvantage in order to qualify

· There must be a rational link between measures and their prospects of success

· Scheme of Employment Equity Act, 1998

· Act places obligation on every designated Employer to implement AA measures

· Act then sets out which affirmative action measures can and may be taken

· Act sets out procedures for drawing up and implementing employment equity plans - consultation plays important role

· Provides for a variety of enforcement mechanisms

· Prohibition of unfair discrimination applies to all employers

· Affirmative action Part applies only to designated employers

· Employer who employs 50 or more employees

· Employs less than 50 employees at his annual turnover exceeds a certain level (laid down in schedule 4)

· Municipalities

· Organs of state

· Employer appointed as designated Employer in terms of collective agreements

· Affirmative action measures include 

· Preferential appointment of members of designated groups to vacant positions as well as 

· development and training of employees in order to increase prospects of advancement, 

· a duty on Employer to inspect its employment policies and practices to remove any employment barriers, 

· measures to further diversify or the workplace and a 

· duty on Employer to make ‘reasonable accommodation’

· Reasonable accommodation means modifications/adjustment to a job or working environment that enabled a designated person to have access to a employment

· Affirmative action measures may include preferential treatment and numerical goals, but exclude quotas (may still use them, but not as a Compulsory AA measure)

· Nothing requires designated Employer from establishing absolute barriers to white males

· Employment Equity Plan

· Consultation on

· Conduct of an analysis of its employment policies

· Preparation and implementation of Employment Equity Plan

· Submission of reports to Department of Labour

· Analysis

· Identify barriers

· Profile composition of workforce

· Determine degree of under-representation

· Employment equity plan - prepare and implement

· Reporting ito section 21

· Income differentials - reduce

· Submit statements to employment conditions Commission

· Enforcement

· Four ways:

· Self-regulation

· Including dispute resolution procedures

· Administrative procedures

· Court action 

· Labour court has power to make a compliance order an order of court, to direct the CCMA  to conduct an investigation to assist the court, to order compliance with any provision of Act, to hear appeals against compliance orders imposed by the Director General and to impose fines on employers if they fail to comply

· State contracts

Chapter 17: the basic conditions of employment Act, 1997

· Application of BCEA

· Applies to all employees - excludes Independent Contractors

· Excludes certain categories of employees (SANDF members etc see back)

· Applies to domestic workers, farm workers and persons undergoing vocational training

· Also has certain partial Exclusions - eg working hours to not apply to senior managerial employees etc

· Effect of provisions of the Act on employment contracts

· A basic condition of employment as contained in Act constitutes a term of any contract of employment, unless another law provides a term that is more favourable to the employee, or the basic condition is contained in Act has been replaced in terms of the Act itself

· Minimum term of employment automatically becomes part of an employment contract

· Where contract will provision is more favourable to employee, it will apply

· BCEA establishes minimum standards only

· Regulation of working time

· Minimum standards to not apply to

· Senior managerial employees

· Sales staff who travel to premises of customers and regulate their own house of work

· Employees who work less than 24 hours a month

· Some minimum standards may be suspended by way of exception if there is work which has to be done without delay her to circumstances for which the employee could not reasonably have been expected to make provision for and which cannot be performed by employees during ordinary house of work

· Ordinary hours of work

· Maximum working hours - 45 hours per week and nine hours per day

· Employees working more than five days a week may only work for eight hours a day

·  working hours may be extended if - agreement - but only up to 15 minutes a day or 60 minutes a week

· Purpose of this possible extension is to make it possible for employees who serve the public to continue their work after completion of ordinary hours of work

· Over time and compressed working week

· May only be required to work overtime in accordance with agreement between employees/Employer

· May not work overtime more than three hours' overtime a day or 10 hours a week

· Agreements may not require/promote employee to work more than 12 hours on any day

· Collective agreement may increase maximum permitted over time to 15 hours a week - but not for more than two months in any 12 month period

· Over time remunerated at 1.5 times normal salary

· Written agreement may provide for employee working up to 12 hours in a day (including Neil intervals) without receiving overtime pay - but not more than 45 hours a week, or more than 10 hours' overtime in any week

· Not allowed to work these long hours on more than five days in any week

· Possible for employers and trade union to conclude collective agreement that ordinary hours and overtime worked may be averaged over a period of up to four months - but average not more than 45 hours per week, or an average of five hours overtime in a week over agreed period

· Meal intervals and rest periods

· If work continuously for more than five hours - must give meal interval of at least one continuous hour

· During your interval employee may be asked to perform only duties that cannot be left unattended and cannot be performed by another employee

· Must be remunerated for Emile interval in which employee is required to work/be available for work

· Employer must allow employee a daily rest period of at least 12 consecutive hours, and a weekly rest period of at least 36 consecutive hours including Sunday

· Pay for Sundays, Night work and public holidays

· Sunday - double wage for each hour

· If Normally works on Sunday - then 1.5 normal wage for each hour

· Night work - after 1800 hours and before 0600 hours

· Night work only in terms of agreement - compensated by payment of an allowance/reduction of working hours

· Only if transportation is available between employees home and workplace at beginning and end of shift

· Employees must agree to work on public holidays

· Employee is entitled to remuneration if public: or falls on day on which an employee would normally work, even if they are not working on that day

· If he does work - double pay

· Leave

· Does not apply to employees who work less than 24 hours a month

· Additional leave not affected

· A new leaf at least 21 consecutive days annual leave on for remuneration - calendar days and not working days

· May also agree for one day of annual paid leave per 17 paid days of work, or one hour of paid leave for every 17 paid hours of work

· Annual leave:

· Annual leave must be granted not later than six months after annual leave cycle

· Employee may not be required to take leave during any other types of leave

· Employee may not be required to take leave during any period of notice of termination of employment

· Employee may request period of unpaid leave - Employer must permit this

· Is public, the falls on day in employees and you leave - Employer must give additional day

· Employer may not pay employee instead of granting paid leave, except on termination of employment 

· leave pay equivalent to remuneration

· Sick leave

· Sick leave cycle - period 36 month employment

· Six weeks paid sick leave per cycle

· During first months of employment - entitled to one day's paid sick leave for every 26 days worked

· Sick leave wage equals normal wage payable

· Employer not required to Payee If employee absent for more than today's during eight-week period If no medical certificate produced on request

· Maternity leave

· Four months maternity leave

· May commence from four weeks before expected birth or date certified by medical practitioner/midwife

· No employee may work for period of six weeks after birth - unless certified by Dr/midwife

· No Employer may require/permit pregnant employee to perform hazardous work

· Sick leave not necessarily paid leave - depends on employment contract but payment of maternity benefits will be determined by Minister of Labour subject to provisions of Unemployment Insurance Act

· Family responsibility leave

· Only employees in employment for >4 months and work at least four days a week

· Per leave cycle of 12 months, Granted three days paid family responsibility that can be taken

· If child is born

· If child is ill

· If Spouse, life partner, parent, grandparent, tiles, grandchild or sibling dies

· Employee must request is leave and Employer may require reasonable proof

· Termination of employment

· Employees in accommodation provided by Employer

· Employer required to provide employee with accommodation for period of one month

· If Employer has not complied with minimum notice periods - must provide accommodation until contract could lawfully have been ended (whichever is greater)

· Severance pay

· One week's remuneration for each completed year of continuous service

· Also if contract terminated buyer Insolvency Act

· Employee who unreasonably refuses to accept employers' offer of alternative employment - not entitled to severance pay

· Disputes referred for conciliation either to bargaining Council or statutory council with jurisdiction, or to CCMA 

· If conciliation fails – Arbitration

Chapter 18: Dispute Resolution For Individual Labour Law

· See diagram page 361, 364, 365,369 of textbook

· Constructive dismissal

· See diagram page 364

· Procedure for resolution of dispute about constructive dismissal - same as for resolution of disputes about dismissal for misconduct or incapacity

· CCMA may make rules regulating the representation (none available yet) Parties may be represented during arbitration by legal practitioners/ Co employees/ member/ office Bearer/official of trading in Europe employers' organisation/director/employee

· Remedies for unfair dismissals

· Reinstatement and re-employment

· Compensation

· Other - LABOUR Court entitled to make Any other order that it considers appropriate

· Urgent interim relief - requirements:

· Urgency

· Prima facie right in respect of which irreparable harm will be suffered if the relief sought is not granted

· No adequate alternative remedy

· Fact that damage suffered should order be refused, will be greater than damage suffered by respondent should order be granted

· See diagram page 380 in respect of unfair dismissal

· See diagram page 385 in respect of discrimination

END OF LABOUR LAW (THANK FUCK!)
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