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	SECTION B: FILL-IN QUESTIONS

AFDELING B: INVULVRAE


NB:
ANSWER THESE QUESTIONS IN THE SPACES BELOW. REFER TO RELEVANT CASE LAW

NB:
BEANTWOORD HIERDIE VRAE IN DIE SPASIES HIERONDER. VERWYS NA RELVANTE REGSPRAAK.

QUESTION 1 / VRAAG 1
T rents premises in a shopping mall from L and runs a small coffee shop. The shop does very well because many customers pass by it on the way to do shopping at a Woolworths store, and tend to stop for a quick cup of coffee and something to nibble. However, Woolworths wants to expand its premises, but to do so, L diverts the passage to Woolworths so that its customers must enter via another passage. T’s shop is now located at the end of a dead end passage. Soon T’s coffee shop begins to run at a loss because no customers now walk by. Does T have any remedy against L? Discuss fully with reference to case law.
(15)

T huur ŉ perseel in ŉ winkelsentrum van L en bedryf ŉ klein koffiekroeg. Die winkel doen goed want heelwat klante verby dit loop op pad om inkopies by ŉ Woolworths winkel te doen, en neig om vinnig in te loer vir ŉ koppie koffie en iets om aan te peusel. Woolworths wil egter hulle perseel uitbrei, maar om dit te doen, moet L die gang na Woolworths herlei sodat laasgenoemde se klante nou deur ŉ ander ingang moet inkom. T se koffiekroeg is nou geleë aan die einde van ŉ doodloop gang. Binnekort begin T se koffiekroeg ŉ verlies ly want geen klante loop nou meer verby nie. Het T enige remedie teen L? Bespreek volledig met verwysing na regspraak.
(15)

Use the following mark rubric to mark this question:

	Evaluation criteria
	Not yet achieved
	Partially achieved
	Achieved

	1. Identifying the problem and giving appropriate advice.


	0
	0.5-4.5
	5

	2. Discussing the relevant law applicable to the problem referring to the relevant case law (prescribed cases and cases discussed in Study Guide), writers and legislation.


	0
	0.5-6.5
	7

	3. Applying the law to the facts of the problem.
	0
	0.5-2.5
	3


Answer:

Identification of problem (maximum 3 marks):

Two question are relevant: whether L breached his duty not to disturb T in his use and enjoyment of the shop (1) and whether L breached an express or tacit term of the contract.(2) This is not a case where remission of rent is claimable.(1)
Discussion of law (maximum 7 marks):
Once the property has been delivered to the lessee, it is obvious that the lessor may not disturb the lessee in his or her use and enjoyment of the thing, except lawfully, as when he or she reasonably requires such right in order to inspect a property or when he or she needs to effect necessary repairs.(1)
In Sishen Hotel (Edms) Bpk v Suid Afrikaanse Yster en Staal Industriële Korporasie Bpk 1989 (2) SA 931 (A) the Appellate Division extended this right by interpreting the lessee's right against the lessor to include a restraint upon the latter to refrain from direct or indirect conduct which negatively affects the profitability of the leased thing. In this case the parties had concluded a twenty year lease of an hotel. The site of the hotel was next to a national road and because of this, the hotel attracted considerable custom. About eight years after the conclusion of the lease, the national road was diverted on application and at the expense of the lessor in order to expand its mining operations in the area. As a result, the hotel's profits declined and eventually turned into losses. About three years later the hotel was closed down and the lessee instituted an action against respondent for the payment of damages for breach of contract. This claim had been dismissed by the court a quo. The appellant raised the argument that the contract contained an implied term that the respondent would not take any steps to interfere with the access to the hotel and prevent the flow of custom to the hotel. The judge came to the conclusion that commodus usus could include the idea of profit where the lessee runs a business from the leased premises. The judge found that because the lessee conducted the hotel business to make a profit, closing or diverting the road indirectly infringed the lessee's commodus usus.(6) 

This extension of the traditional meaning of the commodus usus was challenged by the decision in Sweets from Heaven (Pty) Ltd v Ster Kinekor Films (Pty) Ltd 1999 (1) SA 796 (A). (2) The question whether profitability is one of the naturalia of a commercial lease or whether the lessee has to rely on a tacit term once again came under the scrutiny of the courts in this case. Here, the first respondent, Ster Kinekor, was the lessee of an entertainment centre. Ster Kinekor in turn sublet premises to third parties. The first applicant, Sweets from Heaven, has a five-year sublease with Ster Kinekor. The second applicant was a franchisee of first applicant and occupied the premises through first applicant with the consent of Ster Kinekor. The dispute concerned the first respondent's right to sublet to second respondent a shop situated virtually next door to the sweet shop of the second appellant. Both second respondent and second applicant sell sweets, confectionary and related products. The court a quo granted an interim interdict prohibiting the first respondent from giving the second respondent occupation of the premises. The applicants based their claim, first of all on the first respondent's failure to ensure free and undisturbed use and enjoyment, commodus usus, of the leased premises in allowing second respondent to compete with the second applicant. The judge found that the lessor had not breached its obligation of providing commodus usus and that in order for a lessee to succeed the lease contract would have to tacitly or otherwise prohibit the lessor from such conduct. It was thus held that the lessor was entitled to let business premises to competitors of the lessee virtually next door to the latter as no explicit terms to prohibit this were entered in the contract. Thus, in the case Sweets From Heaven, the extension in Sishen was not regarded a naturalium of the lease contract as one could have expected. (6)
The following is strictly speaking irrelevant. Give however max of 2 extra marks. Part of this obligation may also include the following: 
A lessor is not entitled to take the fruits of the leased property.

The lessor may not graze cattle on land let to another.

The lessor may not exclude the lessee from the leased property or from a portion thereof, or deprive him or her of the use thereof (eg he or she may not forcibly eject the lessee, nor unscrew the front door leaving the premises open nor have the electricity cut off).

It is also a breach of this obligation if a lessor who has undertaken to prevent plastic bags blowing onto land let for grazing, fails to do so. 

Since the lessor's obligation is negative, the lessee's normal remedies are an interdict or cancellation and damages.(2) 

Application (maximum 3 marks): 

L did not breach his negative duty not to disturb the commodus usus of T.(1) No express contractual term exists which prohibits L from diverting the passing trade from T’s shop.(1)  The facts of this problem is similar to that in Sishen and a court will most likely come to a similar conclusion that a tacit contractual term exist which prohibits L from diverting the passing trade.(1)
Advice (maximum 2 marks):

T may apply for an interdict (enforcing the contract) (1) or he may cancel the contract and claim damages.(1)
QUESTION 2 / VRAAG 2
Write notes on the eviction procedure that the lessor must follow when evicting the lessee.
(5)
Skryf aantekeninge oor die uitsettingsprosedure wat die verhuurder moet volg by uitsetting van die huurder.
(5)
Award one mark for each correct fact.

7.1 Introduction

In the past the South African courts have held that in a claim for eviction it was sufficient to allege that the plaintiff is the owner of the property and that the defendant is in possession thereof. 

It was unnecessary for the owner to allege that the defendant was in wrongful or unlawful occupation because ownership alone entitles possession of property (Cooper WE The South African Law of Landlord and Tenant 2nd ed 1994 372 sq). The plaintiff has to establish his ownership, by producing a properly identified title deed in court (Shev v Goodman 1966 (2) PH F80 (N) or admission of plaintiff’s ownership by the defendant, thereafter the onus moves to the defendant to prove his right to occupation of the property. This places the obligation on the latter to plead facts which will establish such a right and to furnish a claimant particulars which will enable him to plead (Appollo Investments supra).
Section 26(3) of the Constitution Act 108 of 1996 gave rise to the promulgation of The Prevention of Illegal Eviction from and Unlawful Occupation of Land Act 19 of 1998. This act known by the acronym PIE provides strict requirements and provisions for eviction of unlawful occupiers. Clarity regarding the application and interpretation of ‘‘relevant circumstances’’ was provided in the recent cases of Ndlovu v Ngcobo; Bekker and Another v Jika 2003 (1) SA 113

SCA.
The question which arose in these cases was whether PIE applied to persons who once had lawful possession but whose possession for some reason, subsequently became unlawful. In this case, the tenant’s lease in the Ndlovu appeal was terminated lawfully but he refused to vacate (119F). In the Bekker appeal a mortgage bond had been called up; the property was sold in execution and transferred to the appellants and the erstwhile owner refused to vacate the property (119F–G). In neither case did the applicants for eviction comply with the procedural requirements of PIE.
In cases where defaulting tenants or mortgagors fail to vacate the property they are said to be holding over. PIE applies to ‘‘unlawful occupier’’ which is defined as meaning someone who occupies land without the express or tacit consent of the owner or person in charge or without any other right in law to occupy such land (sec 1). Thus the question is whether the term unlawful occupier includes holding over. The court in this case held that the significance of this question is that should PIE not apply to cases of holding over, then a landlord or bank can evict a defaulting tenant or mortgagee from an urban residence simply by satisfying the common law pleading requirements. However, if PIE is applicable to cases of holding over then the procedure that must be followed is that as set out in the Act itself which also embodies the requirements of section 26(3) of the Constitution. The court came to the conclusion that PIE did apply to cases of holding over (125G–H). The consequence of this is simply that in order for an owner to obtain an eviction order the procedural and substantive safeguards provided for in PIE have to be met.
7.2 Eviction Procedure
The prevention of Illegal Eviction from and Unlawful Occupation of Land Act makes a distinction between unlawful occupiers who have occupied land for less than six months and those who have occupied for longer than six months.  In both cases certain procedural requirements have to be met (sec 4(6) & (7)).
7.2.1 Occupation of less than six months
If an unlawful occupier has occupied premises for less than six months at the time when proceedings are initiated a court may grant an order for eviction if it is of the opinion that it is just and equitable to do so after considering all the relevant circumstances (sec 4(6)). Included in the relevant circumstances are the rights and needs of the elderly, children, disabled persons and households headed by women.
7.2.2 Occupation of more than six months
If an unlawful occupier has occupied premises for more than six months the eviction procedure becomes more cumbersome. In this instance a court may grant an order for eviction if it is of the opinion that it is just and equitable to do so after considering all the relevant circumstances (sec 4(6)). Included in the relevant circumstances are the rights and needs of the elderly, children, disabled persons and households headed by women as well as the fact that land has been made available or can reasonably be made available by a municipality or other organ of state or another land owner (sec 4(7)).
QUESTION 3 / VRAAG 3
Write notes on the liability for dicta et promissa.     
(10)

Skryf aantekeninge oor die aanspreeklikheid vir dicta et promissa. 
(10)
Award one mark for each correct fact.

In Phame (Pty) Ltd v Paizes 1973 (3) SA 397 (A) the Appellate Division held that the aedilitian actions (ie the actio quanti minoris and the actio redhibitoria) are available to the buyer if the seller made a false, material statement to the buyer during the negotiations bearing on the quality of the thing sold and going beyond mere praise and commendation. The facts of the Phame case show that ‘‘quality’’ should not be given a restrictive meaning. Thus, where a dictum et promissum is made, a purchaser can either claim that the contract be set aside in terms of the actio redhibitoria, or he can claim a reduction in price under the actio quanti minoris. 

A culpable misrepresentation can also amount to a dictum et promissum if the statement complies with the definition of a dictum et promissum. 
The courts are divided on the question whether the aedilition actions are also available to the seller for dicta et promissa made by the purchaser in regard to the thing traded in as part of the purchase price. In two cases, the courts have held that the aedilition actions are not available to the seller (Mountbatten Investments (Pty) Ltd v Mahomed 1989 (1) SA 172 (D); Bloemfontein Market Garage (Edms) Bpk v Pieterse 1991 (2) SA 208 (O)). However, in Janse van Rensburg v Grieve Trust CC 2000 (1) SA 315 (C) the court held that the aedilition remedies should be available to the seller for dicta et promissa made by the purchaser regarding the trade-in, because this is an instance where the common law should be extended and adapted. The

court held, furthermore, (325–326):
It goes without saying that, in a trade-in agreement, it would be unjust, inequitable and unreasonable should the seller be liable for latent defects in, and misrepresentations relating to, the vehicle sold by him, while no such liability attaches to the purchaser in regard to the vehicle traded-in by him. The purchaser would in fact be at large, while proclaiming his innocence and good faith, to deliver a defective trade-in vehicle in the knowledge that the seller will have no recourse against him by means of the aedilitian actions. If the aedilitian actions are available to the one, so also should they be available to the other. If this were not so, the law would be paying lip-service to the good faith required of parties to a synallagmatic contract, with its reciprocal rights and duties. It would also be in conflict with the behests of public policy, which represents the balanced interests of all members of a community, including those participating in commercial interaction with one another.
The court furthermore regarded the extension of the application of the aedilitian actions to be consonant with the spirit and values contained in the Bill of Rights of the Constitution of the Republic of South Africa Act 108 of 1996. The approach in the Janse van Rensburg case is to be preferred.
Remedies

The aedilitian remedies are the actio redhibitoria and the action quanti minoris.

The purchaser may set the contract aside and claim restitutio in integrum under the actio redhibitoria. This means that the seller must repay the purchase price with interest and compensate for all reasonable expenses incurred in connection with the thing from the time of its receipt. For her part, the purchaser must return the thing, unless it has been destroyed through no fault of her own. If it is her own fault that the thing has been destroyed or materially damaged, the action is not available. This is the position according to our common law and certain cases. If the damage is negligible, this should not stand in the purchaser’s way, provided that she is prepared to compensate for the damage. Normal wear and tear must, however, be borne by the seller. Where the purchaser, in turn, has alienated the thing, there can be no rescission if the intention to waive her right of rescission can be deduced from her conduct.

In the case of the actio quanti minoris, reduction in price is claimed in terms of the agreement. The amount which may be recovered is the difference in value between the purchase price and the true value of the defective article. There is no unanimity as regards the time at which the value is to be determined. It would seem that the correct date is the date of the sale. Not only may the purchaser positively enforce her claim for restitution or a reduction in price by way of the actions redhibitoriae or quanti minoris, but she may also enforce it negatively by relying on the guarantee as a defence when she is sued for the purchase price. If she relies on restitution as a defence, she will naturally have to return the article. 
QUESTION 4 / VRAAG 4
S sells his small holding to P for R10 000 000.The deed of sale, which complies with the formal requirements for the validity of such contracts, contains a voetstoots clause and further provides that P may take occupation on a specified date pending transfer of the property. Discuss with substantiation P’s legal position in the following instances:
V verkoop sy kleinhoewe aan K vir R10 000 000. Die koopakte, wat voldoen aan die formele vereistes vir die geldigheid van sodanige kontrakte, bevat ŉ voetstootsklousule en bepaal verder dat K okkupasie op ŉ bepaalde datum hangende oordrag van die eiendom kan neem. Bespreek met motivering K se regsposisie in die volgende gevalle:

2.1
P cannot take occupation of the property on the stipulated date because tenants of S still occupy the premises although their lease has expired
(10)

2.1

K kan nie okkupasie van die perseel op die gestipuleerde datum neem nie omdat huurders van V nog die perseel beset alhoewel hulle huurkontrak reeds verstryk het.
(10)

Use the following mark rubric to mark this question: 

	Evaluation criteria
	Not yet achieved
	Partially achieved
	Achieved

	1. Identifying the problem and giving appropriate advice.


	0
	0.5-2.5
	3

	2. Discussing the relevant law applicable to the problem referring to the relevant case law (prescribed cases and cases discussed in Study Guide), writers and legislation.


	0
	0.5-4.5
	5

	3. Applying the law to the facts of the problem.


	0
	0.5-1.5
	2


Answer:

Identification of problem (maximum 2 marks)

This problem deals with the duty of the seller to make the thing available to the purchaser and also give him undisturbed possession.
Discussion of law (maximum 5 marks):

It is an essentiale of the contract of purchase and sale that the seller must make the thing available to the purchaser and also give him undisturbed possession (1). In the case of Immovable property this means that the seller must place the purchaser in possession of the thing to the purchaser (1) and give transfer of the thing (1). Transfer means that the seller must at own expense see to it that the property is transferred into the name of the purchaser (1). The duty of the seller to deliver is directed at achieving a specific result: the act of delivery must be of such a nature that the purchaser must obtain undisturbed possession of the thing by the taking of delivery.(1). Thus the seller of immovable property must remove from the property all movables not included in the sale agreement (1), and for the same reason, the seller must remove both lawful and unlawful occupiers (1). Discussion of York & Co v Jones 1962 1 SA 65 (SR) (2). Failure to deliver is a breach of contract (either mora debitoris or positive malperformance) and the buyer has the ordinary remedies for breach of contract.(1) The action is the actio empti.(1)
Application (maximum 2 marks): 

S has breached the contract by not removing the unlawful occupiers of the small holding. S failed to deliver the small holding and give undisturbed possession to P. 
Advice (1 mark):

P may claim specific performance as well as damages or cancel the contract (S’s positive malperformance is serious) and claim damages 

Study Guide
1 THE NATURE OF THE SELLER’S OBLIGATION

The act of delivery is not necessarily of a positive nature. In general, it may be said that the seller of movable property need not seek out the buyer, but that he must place the thing at the disposal of the buyer. However, he must ensure that the thing is ready for delivery, for example where individualisation, weighing, measuring or counting has to be done. Thus there is also a duty on the seller to give the buyer notice, if necessary, in order to obtain his cooperation. The buyer is then obliged to remove the thing sold.

On the one hand, the duty to deliver immovable property implies that the seller must admit the buyer to possession of the thing, and, on the other hand, that the seller must give transfer to the

buyer (ie the seller must bring about registration in the name of the buyer at the Deeds Office). The duty to give transfer means that the seller must, at his own expense, arrange for the registration of the property in the name of the buyer, and, if there is any bond on the property, he must see that this is cancelled in order to bring about a transfer of the property. In practice, the parties often expressly agree to the contrary that the purchaser will pay for the cost of the transfer. (The transfer duty must be paid by the purchaser in terms of the relevant legislation.)

The duty of the seller of a movable or an immovable thing to deliver it, is directed at the seller achieving a specific result. The act of delivery must be of such a nature that the buyer will obtain vacua possessio (undisturbed possession) of the thing by taking delivery of it. Thus the seller of immovable property must remove from the property sold all movables which are not included in the sale agreement. For the same reason, the seller must remove both unlawful and lawful possessors. This is stated as follows in the decision of York & Co (Pty) Ltd v Jones NO (1) 1962 (1) SA 65 (SR) at 67:


When the duty to give possession is to be considered, it appears to me that it is entirely irrelevant whether the socalled trespassers are there under colour of right or not. The mere fact of their physical presence, if it results in a deprivation of the purchaser’s right to secure the enjoyment in possession of his purchase is enough to justify the purchaser in claiming that the seller has failed to carry out his obligation.

The question now is, does the mere fact that a servitude is registered against the title deed of the thing sold mean that the seller cannot give undisturbed possession? In other words, does the mere fact that there is a person other than the seller who has a right in the thing sold mean that the seller cannot give undisturbed possession? If this were the case, it would mean that the bona fide seller (seller in good faith) of a res aliena (a thing which belongs to someone else) could never give undisturbed possession — and this is simply not in accordance with our law.

In his thesis (Uitwinning by die koopkontrak in die Suid-Afrikaanse reg 404–405), Mostert submits that the term ‘‘undisturbed possession’’ means that, at the time when transfer of possession takes place, there must be no interference with the physical possession of the buyer, and that the existence of a servitude (and, of course, of another burden like a mortgage) does not necessarily mean that there is interference with the buyer’s physical possession. Such

interference takes place only if the holder of the right is exercising his right at the time that possession is transferred to the buyer. This view appears to be correct and we agree with Mostert that those dicta in some cases (eg Theron and Du Plessis v Schoombie 14 SC 192, Lourenson v Swart 1928 CPD 402, Abdullah v Long 1931 CPD 305, Van der Westhuizen v Le Roux and Le Roux 1947 (3) SA 385 (C), and Overdale Estates (Pty) Ltd v Harvey Greenacre & Co Ltd 1962 (3) SA 767 (D)) which create the impression that the mere existence of a servitude or other burden means that the seller cannot give undisturbed possession are incorrect.

Undisturbed possession is therefore lacking when there is a ‘‘defect’’ (disturbance) in the physical possession obtained by the buyer at the time of delivery. Eviction, on the other hand, can only occur if there is a defect in the title which is transferred to the buyer. Eviction is fully discussed in study unit 7.
2 SUBJECT MATTER OF THE OBLIGATION

The thing which must constitute the object of the act of delivery is, of course, the thing which has been sold. No other thing can serve as a substitute unless, of course, the purchaser agrees. If the thing sold is not a specific article, but an undefined article (but one which is ascertainable), the seller must abide by the arrangements made in the agreement. Unfortunately, it is sometimes difficult to determine whether a specific or an undefined thing has been sold. This happens when the object of the contract of sale is merely indicated in terms of its quantity.
Often, too, qualifying words are added, such as ‘‘approximately two tons of sugar’’, ‘‘about 100 bags of wheat’’ or ‘‘more or less 20 tons of iron’’. The courts have indicated that there are two possibilities:

(1) When such a description (with or without the qualifying words) is encountered and it is clear from the surrounding circumstances that it is merely descriptive of a specific object, we are dealing with the sale of a specific thing (a sale ad corpus). In such a case, our courts have held that the actual amount is immaterial — provided that the seller was bona fide (acting in good faith). According to the case law, this affords the purchaser a remedy only if the seller was guilty of an intentional misrepresentation. This should also be the case where the seller made a negligent misrepresentation. 

(2) When no deduction can be made from the surrounding circumstances that the description is merely descriptive of a specific object, two further possibilities exist:

(a) If no qualifying words (such as ‘‘approximately’’) are used in indicating the amount, the determination of the amount must be regarded as a guarantee and the seller must deliver the amount indicated.

(b) If qualifying words are used, there can be a minor deviation from the stipulated amount.

The thing must, furthermore, be delivered in the condition in which it was when the contract was concluded.

The seller must also deliver all accessories and attachments together with the thing sold, except where they have been excluded by agreement. In the case of immovables, any objects which have lost their movable character by attachment must be regarded as part of the thing sold. Even objects which have not been rendered immovable by attachment, but ‘‘which are intended for the permanent use of the house, such as the covering of a well, bolts, hooks and keys must be delivered together with the principal thing’’. Attachments to movables naturally remain movables, but here, too, it is quite possible that such attachments may be related to the principal object in such a way that they must be regarded as one unit. Examples are the container in which a liquid is sold, the frame of a portrait and the keys of a car. The precise nature of an accessory varies according to the nature of the thing and the intention of the parties and is thus essentially a question of fact.
Apart from this, the seller must transfer to the purchaser all the fruits and profits (the commodum rei venditae) produced by the thing after the sale has become perfect (perfecta). Fruits include civil fruits (eg rent) as well as natural fruits separated after the contract of sale has become perfect (perfecta). This rule is based on the principle that, since the risk attaches to the

purchaser after the sale is perfecta, the profit must follow the prejudice.

3 TO WHOM MUST DELIVERY BE GIVEN?

The thing need not necessarily be delivered to the purchaser himself, but may also be delivered to his representative, in which case delivery to the agent will be equated with delivery to the purchaser himself.
Once the thing is in the hands of the purchaser or his agent, the seller’s duty to deliver will have been discharged. If the purchaser wishes to transport the thing elsewhere and employs a carrier for this purpose, the carrier is his mandatory or even his agent. The same will apply where provision has already been made in the agreement that the thing will be transported after it has been made available: the carrier will, as a general rule, be acting as the mandatory, messenger or even, in certain circumstances, as the agent of the purchaser. In such cases, the seller can be expected to do no more than deliver to the carrier. However, where the seller, instead of making the thing available, assumes responsibility for delivering the thing elsewhere, any carrier whom he employs for that purpose, is naturally his mandatory, or even his agent, and therefore the seller will not be released merely because he has made the thing available to the carrier. In such a case, the seller’s duty of custody naturally continues until delivery is finally accomplished. Whether the seller assumes the responsibility of delivering the thing elsewhere is a question of fact which depends on the intention of the parties.
4 SPECIAL DELIVERY OBLIGATIONS

Where and when delivery must take place is determined by the general principles governing fulfilment. Where the seller has undertaken special delivery obligations, he must deliver according to his undertaking. In FOR (‘‘free on rail’’) sales, the contract may state free at a named station, or at the seller’s station, or at the buyer’s station. Where the station is named, or

the station in question is the seller’s station, it is the duty of the seller to place the goods on railway trucks, and it seems that the buyer has to contract with the railway and to pay for the rail

costs. The seller has to pay for the transport costs to the purchaser’s station if the station is the purchaser’s. FOB (‘‘free on board’’) sales are similar to FOR sales. In a CIF (‘‘cost, insurance, freight’’) agreement, the seller undertakes to ship and insure the goods and to conclude valid contracts of carriage and insurance. The buyer pays for the freight and insurance.
5 ONUS

The seller who has transferred possession of the thing to the purchaser in accordance with all these requirements has discharged his obligation to provide vacua possessio of the thing. The onus rests on the seller to prove that he has complied with these requirements.

Failure to deliver is a breach of contract (either mora debitoris or positive malperformance) and the buyer has the ordinary remedies for breach of contract. The action is the actio empti. 
2.2
Discuss what the position would be if P takes occupation of the premises but he cannot take transfer because the property is registered in the name of X. X cancelled the previous sale of the house to S because S failed to timeously deliver the required guarantees for securing the purchase price. X demands that P vacate the property immediately.
(10)

2.1

K neem okkupasie van die perseel maar hy kan nie oordrag neem nie omdat die eiendom in die naam van X geregistreer is. X het die vorige verkoop van die huis aan V gekanselleer, omdat V nie betyds die nodige waarborge ter versekering van die koopprys gelewer het nie. X dring daarop aan dat K onmiddellik die perseel ontruim.
(10)

Use the following mark rubric to mark this question: 

	Evaluation criteria
	Not yet achieved
	Partially achieved
	Achieved

	1. Identifying the problem and giving appropriate advice.


	0
	0.5-2.5
	3

	2. Discussing the relevant law applicable to the problem referring to the relevant case law (prescribed cases and cases discussed in Study Guide), writers and legislation.


	0
	0.5-4.5
	5

	3. Applying the law to the facts of the problem.


	0
	0.5-1.5
	2


Answer:

Identification of problem (maximum 2 marks)

This problem deals with two questions: failure to give transfer of the property (failure to deliver) (1) and eviction.(2) 
Discussion of law (maximum 5 marks):

Failure to deliver (maximum 3 marks)

See the memo on Question 2.1 with regard to failure to give transfer.. 

Eviction (maximum 5 marks)

A naturale of the contract of purchase and sale that the seller warrants the purchaser against eviction (1), or rather that no-one with a better title will deprive the purchaser of his possession or hinder him in the exercise of those powers he would have normally enjoyed as owner (1). The seller’s obligation in this regard is twofold: A negative duty to warrant that no-one with a better title will deprive the purchaser partially or wholly of his use and enjoyment of the thing or in the exercising of the powers of an owner (1). Secondly, if the purchaser has received notice from a third party, the seller has a positive duty to assist the purchaser in his defence against the threatened eviction (1). Requirements for eviction: 
(1)
Purchaser must have been evicted.(1) The buyer has a claim for eviction where he can show that: (a) the third party has made a demand on him (a mere notice of his right by the third party is insufficient); (1) and (b) the buyer has voluntarily surrendered the thing to the third party, (1) or has admitted the demand and legally bound himself to comply with it; (1) and (c) the seller had no title that could have made resistance of the true owner possible; in other words, the third party had a legally unassailable claim to the thing.(1)
(2)
Notice by purchaser to seller of third party’s claim.(1) Not necessary if third party’s claim is juridically unassailable. (1)
(3)
Virilis defensio. (1)  Not necessary if third party’s claim is juridically unassailable. (1)
(4)
Defective title must have derived from the seller.(1)
Discussion of eviction cases (York & Co v Jones 1962 1 SA 65 (SR); Lammers and Lammers v Giovannoni 1955 3 SA 385 (A); and Alpha Trust (Edms) Bpk v Van der Watt 1975 3 SA 743 (A) (1-2 marks each). Remedies: Rescission and damages (1). 

Application (maximum 2 marks): 

S’s failure to give transfer of the small holding amounts to a breach of his duty to deliver the small holding.(1)

P need not give notice to S and need not raise a virilise defensio as X’s claim is unassailable (he is the owner).(1) P’s defective title derives from S as S never gave transfer of the property to P(1). P has only received a demand from X, but P has not yet surrendered the thing or legally bound himself to comply with the demand.(1) P has thus not yet been evicted.(1)
Advice (1 mark):

P must surrendered the thing or legally bound himself to comply with the demand in order to complete the eviction. Only then will the remedies for eviction be available.
Study guide

Failure to deliver

See question 2.1
Eviction
3.1 Introduction
It is not a requirement for validity of the contract of sale that the seller must be owner of the thing sold. If the seller is not owner of the thing, the law implies a warranty into the contract that

no-one with a better title will deprive the purchaser of his possession, or will hinder him in the exercise of those powers which he would normally have enjoyed as owner. This warranty is thus a naturale of the contract of sale. 

The fact that the seller is liable only for eviction naturally does not imply that he may sell an article belonging to another, with full knowledge that he is not the owner, since he himself would

then be guilty of a misrepresentation (see the judgment of De Villiers JA in Kleynhans Bros v Wessels’ Trustee 1927 AD 271 and Kerr 179). Wessels JA, however, holds a view to the contrary. Apparently, he is of the opinion that, in such a case, the claim would have to be based on eviction and that the purchaser would thus have to await eviction. The former view appears to be more acceptable. (See, too, Eklund v Vorster 1938 TPD 252.) The seller may therefore not remain silent about the claim of a third party. This fact may influence the purchase price of the thing if the purchaser ever wishes to sell it.
The content of the seller’s guarantee implied by law is of a twofold nature:

 (1) The seller has, on the one hand, a negative duty, that is, to guarantee that no-one with a better title will deprive the purchaser wholly or partially of his use and enjoyment of the thing, or will hinder him in the exercise of those powers which he would normally have enjoyed as owner.

(2) Once the purchaser has given the seller notice of a threat to possession, the seller has a more positive duty to assist the purchaser in his defence, and, by so doing, avert the impending eviction.
If the purchaser is not assisted in his defence by the seller (after notice has been given), the seller is liable on the ground of breach of contract to compensate the purchaser, either for the costs incurred in opposing the third party’s claim (ie where the purchaser himself has successfully opposed the third party’s claim) or for the damage resulting from the fact that the seller did not avert eviction by rendering such assistance or by assisting in some other way. Where notice is unnecessary and eviction takes place, the purchaser must be compensated for the damage caused by the eviction.
3.2 Requirements for liability for eviction

Before a seller can be held liable for eviction, the following requirements must have been complied with:
3.2.1 The purchaser must have been evicted

Eviction in its true sense means the actual confiscation of possession of a thing by a third party who proves in a lawsuit that he has a better title to the thing than the purchaser. The following are examples of the most common forms of eviction: the true owner claims the thing from the purchaser; the holder of a servitude exercises his right against the purchaser; someone with a temporary right to the thing (eg a lessee or mortgagee) enforces that right against the purchaser, et cetera. 

The meaning of eviction has, however, been extended to include cases involving more than actual judicial deprivation of the possession of the thing. One may, in the words of Schreiner JA

in Lammers and Lammers v Giovannoni 1955 (3) SA 385 (A) at 390, make the following comment:

It should be observed that the warranty against eviction has in certain respects been modified in the direction of providing more effective help to the buyer.
Illustrations of this extension are the following:

(1) It now also includes cases where the purchaser is compelled by a court order to pay a sum of money if he wishes to retain the thing. The view is that the purchaser has been evicted to the amount he has had to pay in order to retain the thing. Judicial deprivation of possession has taken place.

(2) It also includes cases where the purchaser in turn sells the thing to a third party who is subsequently evicted by the true owner and now sues the seller (the original purchaser). This original purchaser can now sue his seller on the ground of eviction (who, in turn, can sue his seller, etc), although there is no question that judicial deprivation of possession has taken place.

(3) Where the police seize the thing sold as suspected stolen property, the buyer is evicted as soon as it becomes certain that the police will not return the thing to the buyer in terms of section 20 of the Criminal Procedure Act 51 of 1977 (Vrystaat Motors v Henry Blignaut (Edms) Bpk 996 (2) SA 448 (A)). In this case, permanent dispossession has lawfully taken place even though the third party has no better title to the thing than the buyer.

(4) The purchaser’s action for eviction is also available even where there was neither judicial deprivation of possession of the thing nor a lawsuit instituted to recover a sum of money. Once it has been established that eviction is juristically inevitable, the buyer may act against the seller. This principle that an inevitable occurrence may be anticipated is encountered in several spheres of our law.

The buyer thus has a claim for eviction where he can show that:

(a) the third party has made a demand on him (a mere notice of his right by the third party is insufficient); and

(b) the buyer has voluntarily surrendered the thing to the third party, or has admitted the demand and legally bound himself to comply with it; and

(c) the seller had no title that could have made resistance of the true owner possible; in other words, the third party had a legally unassailable claim to the thing (Olivier v Van der Berg 1956 (1) SA 802 (C) 805; Lammers and Lammers v Giovannoni 1955 (3) SA 385 (A) 390).

Neither a notice by the buyer to the seller of the demand nor a virilis defensio is a requirement before the buyer has a claim for eviction. 

A decision apparently somewhat contrary to this trend is that of Van Staden v Pretorius 1965 (1) SA 852 (T). Here a buyer of immovable property had taken possession of the property and had paid for it. However, before he could take transfer, the creditors of the seller attached the property in execution of a debt owed by the seller. The property was not yet sold in execution. Rather than lose the property, he paid the amounts owing himself. He eventually obtained transfer, but tried to recover these amounts from the seller as damages resulting from breach of warranty against eviction. The court decided against him (853–854):

... [T]he eviction in regard to which the warranty exists must be one in respect of a flaw in the title of the seller which either existed at the time of the sale or, if arising subsequent thereto, is due to some act on the part of the seller ... The threat that occurred to the ... [buyer] did not arise out of any flaw in the title of the seller. At no time was there any such defect. This was not a case, e.g. where subsequent to the sale to the ... [buyer] the ... [seller] had sold and transferred the property to some innocent third party. A buyer who fails to obtain dominium of the property purchased runs the risk of being unable to obtain transfer because of a concursus creditorum or of an attachment by a creditor followed by a sale in execution ...

In such event the purchaser is entitled to a claim for damages against the seller because of the latter’s failure to carry out his obligation to give transfer and repayment of any amount paid in pursuance of the sale, a comfort that may indeed be a cold one, particularly if, as in the present

instance, he has already parted with the full price. This claim does not arise out of any guarantee against eviction, but simply because of the failure to implement the duty to effect transfer into the name of the purchaser. 
Now, a flaw in the title surely signifies no more than that a third party has a better claim to the property. In this case, this was indeed the position after attachment by the creditors. The mere

fact that the seller may, in addition, be in breach of his duty to give transfer does not mean that this act does not amount to eviction as well. In every instance where a third party with a better title to the property exercises his right, this will in fact be the case. Therefore, the decision does not appear to be above criticism.
It should be noted that the seller is in no way liable for unlawful interference with possession, for example for theft. The seller is liable only if someone lawfully interferes with the use and enjoyment of the thing. Note that the position is different where the seller has not yet placed the purchaser in possession, in which case the seller must discharge his duty to provide undisturbed possession and must therefore evict unlawful possessors.

A defect in the title which is transferred to the buyer distinguishes the seller’s liability on the ground of eviction from the seller’s liability for failing to give undisturbed possession where there is a ‘‘defect’’ (disturbance) in the physical possession obtained by the buyer at the time of delivery, and from the seller’s liability for latent defects where there is a defect in the thing itself making it less useful for its normal use.
3.2.2 Notice

The purchaser must give the seller notice of a third party’s claim to possession of the thing (York & Co (Pty) Ltd v Jones NO (1) 1962 (1) SA 65 (SR)). This notice must, however, be given in good time so that the seller may have the opportunity to fulfil his general obligation to protect the purchaser in his possession. The seller may enter into negotiations with the true owner, or he himself may participate in an action instituted against the purchaser, or he may merely assist the purchaser in word and deed during the action.

If the purchaser fails to give the seller notice, he has no right of recourse against the seller — unless he can prove that the third party’s claim is juridically unassailable in any case, or that it is

the seller’s fault that the notice did not reach him in time.
3.2.3 Virilis defensio (proper and competent defence)

The meaning of virilis defensio cannot be clearly defined. In York & Co (Pty) Ltd v Jones NO (2) 1962 (1) SA 72 (SR) at 83, Beadle CJ referred to various sources and concluded:

It seems to me, on reading these authorities, that nothing more is expected of a purchaser than that he should conduct his case as a reasonable litigant.

Examples of measures which the judge considered reasonable, are the following:

(1) The plaintiff company employed an attorney and an advocate to act for it.

(2) The proceedings it brought were brought in the proper form.

(3) The pertinent facts were laid before the court.

(4) No manifest error in law was made in the presentation of the case to the court.

(5) No wrong concessions of fact or law were made.

Where the seller decides not to get involved after receiving due notice, and the seller is evicted after conducting a virilis defensio, the seller cannot question the validity of the third party’s right to the thing sold as this is sufficient proof that the third party’s claim was unassailable (York & Co (Pty) Ltd v Jones NO (1) 1962 (1) SA 65 (SR) at 68–69).

The question is whether the purchaser today still needs to conduct a virilis defensio as a prerequisite for his claim against the seller. We may distinguish between two situations here.

(1) The third party’s claim is legally unassailable and notice has been given to the seller. To conduct a virilis defensio in such a case would amount to a waste of time and energy. In Lammers and Lammers v Giovannoni 1955 (3) SA 385 (A) it was clearly stated that a virilis defensio is not necessary in such a case. Even if notice has not been given, a virilis defensio will not be necessary, but the onus of proving that the claim is unassailable has to be discharged by the purchaser before he can succeed in his action against the seller.

 (2) The third party’s claim is not unassailable. In such a case, notice must be given in any case before the purchaser may sue the seller. Must the purchaser still conduct a virilis defensio? The reason given above naturally does not hold good for this case, but it may be argued that, after notice has been given, the seller has only himself to blame if the purchaser is evicted. After all, it is part of the seller’s contractual obligation to assist the purchaser in his defence: why must the purchaser have to take it upon himself after he has given the seller notice of the claim? If this is correct, it appears that the requirement of virilis defensio has in fact no independent existence.
3.2.4 Defective title derived from the seller

The defect in the purchaser’s title which gave rise to the eviction must have been derived from the seller.
3.3 Remedies on the ground of eviction

Of course, if the above-mentioned requirements have been complied with, the seller has reached the contract with the purchaser. One would thus expect that the normal principles relating to the calculation of damages for breach of contract, and the possibility of rescission on the ground of such breach of contract, should apply to eviction as well.Let us, however, take a closer look at the position as far as eviction is concerned.

3.3.1 Rescission on the ground of eviction

In Alpha Trust (Edms) Bpk v Van der Watt 1975 (3) SA 743 (A) the Appellate Division held that, in a case of total eviction, the purchaser is entitled to claim from the seller repayment of the purchase price and compensation for his damage in terms of the actio empti. Earlier in the decision, the judge came to the conclusion that the actio ex empto is fundamentally aimed at claiming damages, with the purchase price as a minimum. The effect of the decision is that a buyer who has been totally evicted can always claim at least the purchase price from the seller.

This creates the impression that the buyer who has been totally evicted can always rescind the contract (and claim the purchase price, apart from his claim for damages). This, however, is not

the case, since it was expressly decided that the buyer need not cancel the contract between himself and the seller. He is in any case entitled to claim the purchase price. Rescission is thus not used when the purchase price is claimed, but apparently the purchase price is claimable as a form of minimum damages. In the light of this decision, rescission apparently no longer plays a part as far as eviction is concerned.
3.3.2 Damages for eviction

According to the general principles applicable to breach of contract, damages ought to be calculated according to the buyer’s positive interest (and this applies in the case of eviction as well), irrespective of whether the buyer upholds the contract or resiles from it. If he resiles, he ought to be able to claim, apart from the purchase price, such damages as he may have incurred as a result of the eviction. If he upholds the contract, he ought to be able to claim only the damages he sustained as a result of the eviction. This would mean that, if the thing sold has

depreciated or appreciated in value after the conclusion of the contract, only the value of the thing at the time of eviction can be claimed where the buyer does not rescind the contract. This

is, after all, the loss which the buyer suffers as a result of eviction. This view was taken by some writers and in older court decisions.

Alpha Trust v Van der Watt 1975 (3) SA 743 (A) has, however, changed this position somewhat. Rescission is not taken into account, and the buyer who has been totally evicted, is, in any case, entitled to claim, as a minimum amount of damages, the purchase price by means of the actio empti. Nevertheless, the decision leaves open the possibility that, where the thing sold is a fast-diminishing or depreciating asset, the buyer, who has had a long period of uninterrupted use and possession of the thing, may not be able to recover the full purchase price on eviction.

The court can then (possibly) free the seller from repayment of a part of the purchase price. Apart from the purchase price, the buyer can then claim from the seller any further damages he

may have sustained as a result of the eviction. Here the general principles will still be applicable in calculating the amount of damages — that is, only damages which were reasonably foreseeable at the conclusion of the contract will be claimable. Where appropriate, the purchaser will then also be entitled to compensation for forfeited profits or to reimbursement for

expenses incurred in opposing the third party’s claim.

Why the court merely raised the issue of a rapidly diminishing or depreciating asset and did not apply it to the facts of the case is uncertain, because the car which was sold depreciated by about half in a ten-month period. The court also refused in Katzeff v City Car Sales (Pty) Ltd 1998 (2) SA 644 (C) 655 to regard a car as a fast-depreciating asset. 
As part of his damages for eviction, the purchaser can claim that the seller reimburse him for improvements which he has effected to the thing sold. See, in this regard, Lammers & Lammers v Giovannoni 1955 (3) SA 385 (A). Here the purchaser, to the knowledge of the seller, made improvements to the article, a car, which increased its value from R50 to R250. When threatened by the true owner, he handed the car over to the owner after notifying the seller. The seller did nothing about the matter, however, but, when sued by the purchaser, alleged that he was only responsible for an amount of R50. As far as the improvements were concerned, he argued, the buyer had a claim in enrichment as well as a lien against the true owner. Consequently, he should never have surrendered the car and hence he, the seller, was not liable, since the buyer had obviously not put up a virilis defensio. However, on appeal the majority held that, in such a case, the buyer is not obliged to put up a virilis defensio after notice to the seller: consequently, the seller is liable on the ground of breach of warranty for all foreseeable damage, that is, the value of the improved product.
As far as partial eviction is concerned, the buyer will be able to retain what he has left after eviction, and will be able to claim compensation, calculated according to his positive interest, for

that part of the thing of which he was dispossessed. 

3.4 Cases where limited liability for eviction exists agreement excluding liability
The seller’s liability for eviction is one of the naturalia of contracts of sale, but may be altered only partially by mutual agreement. In Vrystaat Motors v Henry Blignaut (Edms) Bpk 1996 (1) All SA 449 (A) the court held that the parties may exclude the seller’s liability for damages, but not for the return of the purchase price. A clause excluding the seller’s liability for eviction would thus exclude liability for damages, but not for the return of the purchase price. Such an agreement cannot be read into a pure voetstoots clause.
Where both parties reasonably believe in good faith that a thing which they know is not the seller’s, is available for sale, and, without the purchaser implying expressly or by means of his conduct that he is content to buy in the hope that he will not be evicted (literally entering into an emptio spei), the purchaser is entitled to be reimbursed for the purchase price on eviction, but not for his loss (id quod interest).
Where the seller in good faith sells the thing with uncertain rights (incertum ius) or as an emptio spei (ie where the purchaser takes the risk of eviction upon himself), the purchaser is without a remedy if eviction takes place.
3.5 Theoretical explanation of the seller’s liability for eviction
It is often stated that the seller warrants against eviction. It is true that fault on the part of the seller is not a requirement for liability, because the seller is liable for eviction even if he acted in good faith. The remedies of the buyer for eviction differ, however, in two respects from the ordinary remedies for breach of contract: Cancellation is irrelevant and the measure for the assessment of damages is not the value of the thing sold during eviction, but the purchase price as a minimum. The view that the seller’s liability is based on a warranty implied by law can be accepted, because damages are assessed in all other respects as with ordinary breach of contract.
