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	SECTION A: MULTIPLE-CHOICE QUESTIONS (Unique number: 473202 )

AFDELING A: MULTIKEUSEVRAE (Unieke nommer: 473202)


1.
2

2.
5

3.
4

4.
5

5.
2

6.
4

7.
4

8.
2

9.
5

10.
4

11.
1

12.
4

13.
2

14.
1

15.
1

16.
3

17.
1

18.
5

19.
4

20.
5

21.
3

22.
1

23.
4

24.
1

25.
3

	SECTION B: FILL-IN QUESTIONS

AFDELING B: INVULVRAE


QUESTION 1 / VRAAG 1
X is the owner of a beach house. Y leases the house from X for 2 years, rent payable monthly. During a storm the house is damaged to such an extent that Y can no longer live in it. Nevertheless, X still claims the rent from Y. Discuss whether Y has any defence(s) against the claim and give reasons for your answer.
(10)

X is die eienaar van ŉ strandhuis. Y huur die huis van X vir ŉ periode van 2 jaar, huur maandeliks betaalbaar. Gedurende ŉ storm word die huis tot so ŉ mate beskadig dat Y glad nie meer daar kan woon nie. X eis nogtans die huurgeld van Y. Bespreek of Y enige verweer(ere) teen die eis het en gee redes vir u antwoord.
(10)
Use the following mark rubric to mark this question:

	Evaluation criteria
	Not yet achieved
	Partially achieved
	Achieved

	1. Identifying the problem and giving appropriate advice.


	0
	0.5-2.5
	3

	2. Discussing the relevant law applicable to the problem referring to the relevant case law (prescribed cases and cases discussed in Study Guide), writers and legislation.


	0
	0.5-4.5
	5

	3. Applying the law to the facts of the problem.


	0
	0.5-1.5
	2


Answer:

Identification of problem (maximum 2 marks):
This problem deals with the question of remission of rent (2). 

Discussion of law (maximum 5 marks):

The lessor has to render the premises fit for the purpose of the lease. However, if the lessee is prevented by factors outside his control (vis maior or casus fortuitus) of having full use and enjoyment of the property, he or she is partially or wholly released from the obligation to pay rent (2-3). This would be the case especially where premises are being leased for a specific purpose, known to both parties, but that purpose cannot be achieved due to factors outside of the control of the parties (1).

Definitions of vis maior (superior power or force that cannot be resisted) or casus fortuitous s (exceptional or extraordinary occurrence not reasonably foreseeable) (2-3).

De Wet and Van Wyk opine that this principle entails nothing more than a specific application of the principles of supervening impossibility of performance in that it is really the lessor’s performance which has become impossible (2).

Distinction between cases of total destruction and partial impairment of use of property: where there is total destruction of the leased premises the contract is extinguished on the basis of supervening impossibility of performance (2). On the other hand where the lessee does not have full use and enjoyment of the property he or she is entitled to remission of rent (remissio mercedis) because full and beneficial use of the leased property is a supposition (or more correctly a tacit term) on which parties contracted, and upon failure of the supposition the lessee is entitled to remission of rent (2-3).

Remission of rent is also applicable to business leases but a (reasonably) foreseeable occurrence (eg the refusal of a liquor license by a local authority) is deemed to have been within the contemplation of the parties and is no ground for remission (2).

Where the loss is caused by vis maior the lessee may either claim remission or even abandon the property where it becomes useless (2). Where remission is claimed the amount is within the discretion of the court (1).

Application (maximum 2 marks): 
The storm renders the house totally uninhabitable (1). A storm is either vis maior or casus fortuitus because it is an exceptional or extraordinary occurrence not reasonably foreseeable (1). 

Advice (1 mark):
Y may raise total destruction of the property due to supervening impossibility as a complete defence to X’s claim.

Study Guide

1 WHAT IS REMISSION OF RENT?

Remission of rent is a doctrine which our law inherited from Roman law. According to this doctrine, the lessee is wholly or partially released from his or her obligation to pay the rent if he or she is prevented by vis maior from having the full use and enjoyment of the thing. One wonders whether this doctrine has a rational basis or whether it is not perhaps an untenable anachronism. 

De Wet and Van Wyk 366 are of the view that the rule is nothing but ‘‘an expression of the principles of supervening impossibility of performance’’. Where circumstances beyond the control of the parties make it impossible for the lessee to have the full use and enjoyment of the thing, they hold that it is really the lessor’s performance which has become impossible. The lessee will consequently be released wholly or in part from his or her own performance, that is to pay the rent, on the ground of the reciprocal nature of the obligations in a contract of lease. It must be conceded that in some cases where the doctrine is applied, it can indeed be said that the lessor’s performance has become impossible. After all, the lessor must deliver the property in such a condition that it is suitable for the purpose for which it has been let, and he or she must, moreover, maintain it in that condition. Now, if the thing becomes unsuitable for that purpose as a result of vis maior ensuing after the conclusion of the agreement, the lessor’s performance becomes impossible. 

Apart from the above instance, there are other cases which come under the rule in question but where nothing is amiss with the condition of the property rented (eg where droughts or locusts have destroyed the lessee’s crops). Only if it is the lessor’s duty not only to deliver and maintain the property in a specific condition, but also to ensure that the lessee can use the property in a profitable manner, would there be any question of supervening impossibility of performance.

However, is this not too much to expect of a landlord? If it is, then the abolition of the doctrine is the obvious step to take, so that only the principles of supervening impossibility may effect any remission of rent in these circumstances.

1.1 Rules for the remission of rent

The explanation given for the rule that a lessee who is deprived through vis maior or casus fortuitus of the use and enjoyment of the property let to him or her is entitled to remission of rent, is that it is an example of supervening impossibility of performance which extinguishes the contract wholly or partially, as the case may be. However it is submitted that a distinction should

be drawn between 

(1) cases of total destruction

(2) cases where the lessee does not have the use and enjoyment of the property

In the case of (1), the contract would obviously be extinguished as a result of supervening impossibility, but it is difficult to accept that in the case of situation (2) this would also be the so. In the last-mentioned instance, the lessor is not being prevented from performing. The lessee remains in occupation of the property. It is submitted that the reason why, in situation (2), the lessee is entitled to remission of rent is that the continuous full beneficial use and enjoyment of the property was a supposition upon which the parties contracted and, therefore, on failure of their supposition, the lessee is entitled to claim remission of rent.

This view is acceptable provided that ‘‘supposition’’ is interpreted as meaning simply a tacit stipulation (and not necessarily an assumption). Thus, according to the previously stated principles, the lessee need not pay the full rent, or need pay no rent at all, where circumstances beyond the control of  the parties lead to his or her being unable to have full or partial use of the thing for the purpose intended by the lease.

\

The lessee will thus be entitled to demand remission of rent, and in some cases even absolution, if the loss has been caused by vis maior. 

2 WHAT IS MEANT WITH VIS MAIOR AND CASUS FORTUITUS?

Vis maior refers to a superior power of force which cannot be resisted or controlled. Casus fortuitus (a species of vis maior) is an exceptional or extraordinary occurrence not reasonably foreseeable. Thus to be vis maior or casus fortuitus the occurrence must be uncontrollable and unforeseen.

Examples of vis maior are lightning, floods and earthquakes and, in some cases, human actions, for example expropriation determined by legislation. 

2.1 Drought

We shall briefly refer to one example given by Voet which is relevant in a South African context, that is drought. Drought is exceptional and unpredictable. In certain South African regions, droughts are commonplace and should thus not be considered as vis maior in these regions; in other regions drought may well be considered as vis maior. Once the crops have been reaped (ie where a separation of the fruits has taken place), the lessee naturally becomes owner of the crops and any loss of the crops thereafter must be borne by the lessee for res perit domino (the loss of the thing is to the prejudice of the owner).

2.2 Business leases

The principle of remission of rent is applicable to business leases as well. But the form of vis maior is usually of another variety. So, for instance, the lessee will be able to claim a remission of rent where the government forbids the sale of liquor on premises expressly let for such a purpose. However, as we have stated above, a foreseeable occurrence is deemed to have been in the contemplation of the parties and is therefore not a ground for remission. Hence a refusal of a liquor licence is no ground for remission.

3 ABANDONMENT OF PROPERTY

Where loss is caused by vis maior the lessee may either claim remission or abandon the property (where the loss is so serious that the leased property becomes useless). An abandonment of the property may be justifiable even though the loss is only imminent. So, for instance, the approach of an enemy force justifies the lessee’s abandoning the property. Where a tenant justifiably abandons the property he or she is, naturally, only liable for rent for his or her

period of occupation. Whether a release or remission is granted depends on whether the thing has become unfit for the purpose for which it was let.

4 AMOUNTOF REMISSION

in court’s discretion The amount of remission is within the court’s discretion. Some of the old authorities think that the excellent profits of one year should be set off against the meagre crops of another year. In other words, if the lessee has one very good year, he or she cannot complain if he or she is not so fortunate the next year. However, these are all matters that will be taken into account by the court in assessing the amount of remission. Where the lessee has paid in advance, he or she may of course recover from the lessor.

QUESTION 2 / VRAAG 2
T leases a flat in a building from L and proceeds to run his business from the premises, although such conduct is in contravention of the rules applicable to the block of flats. The other occupants on the same floor complain to the caretaker about the constant noise and traffic emanating from the flat. The caretaker informs L that the situation simply cannot continue and threatens legal action against T as well as L. In the meantime T has fallen in arrears with two month’s rent and the caretaker informs L that T has packed his belongings and is on the point of absconding. Advise L fully.
(10)
H huur ŉ woonstel in ŉ gebou van V en gaan voort om sy besigheid vanaf die perseel te bedryf, alhoewel sodanig optrede in stryd is met die reëls wat van toepassing op die woonstelblok is. Die ander inwoners op dieselfde vloer kla by die opsigter oor die gedurige geraas en verkeer afkomstig vanuit die woonstel. Die opsigter deel V mee dat dié toedrag van sake eenvoudig nie kan voortduur nie en dreig sowel H as V met regstappe. Intussen het H met twee maande se huur agterstallig geraak en die opsigter deel V mee dat H sy besittings opgepak het en op die punt staan om te vlug. Adviseer V ten volle.
(10)
Use the following mark rubric to mark this question: 

	Evaluation criteria
	Not yet achieved
	Partially achieved
	Achieved

	4. Identifying the problem and giving appropriate advice.


	0
	0.5-2.5
	3

	5. Discussing the relevant law applicable to the problem referring to the relevant case law (prescribed cases and cases discussed in Study Guide), writers and legislation.


	0
	0.5-4.5
	5

	6. Applying the law to the facts of the problem.


	0
	0.5-1.5
	2


Answer:

Identification of problem (maximum 2 marks)

This question deals with the duty of the tenant to use the property for the purpose for which it has been let (1) and the tenant’s duty to pay the rent (1)
Discussion of law (maximum 5 marks):

A tenant must use leased property for the purpose for which it was let and exercise care of bonus paterfamilias in looking after it (2).

Where the agreement gives no indication of the purpose for which the property is let, the lessee must use the property in accordance with the purpose for which it is ordinarily used, provided its value is not decreased thereby (2).

Therefore, in the present case residential premises may not be used to run a business from (1).

Remedy: L may cancel the lease and evict T (1) (also possibility of interdict and damages (1).

Rent in arrears may be secured by way of lessor’s tacit hypothec, which is a personal right of the lessor, when rent is in arrears, to attach all invecta et illata (basically all movables) on the leased premises (2).

Goods subject to the hypothec: all goods of the tenant unless brought onto the premises for a temporary purpose; all goods of the subtenant permanently on the property to the amount of rent owed by the subtenant to the lessee; and goods of third parties brought onto the premises with the express or implied knowledge and consent of the owner for the use of the tenant, but the lessor must be unaware of the fact that the goods to not belong to the tenant (2-3).

Effect of hypothec: it is only a personal right of little practical value but attachment of the movable property gives the lessor a real right and a preference at the insolvency of lessee, as provided in s 85(1) of Insolvency Act 24 of 1936 (2-3). An interdict restraining the lessee from removing movables from the premises may also be granted as well as attachment order while the goods are still in transit (doctrine of quick pursuit). (2).

Application (maximum 2 marks): 
In present case the property was not let for a specific purpose. The property must thus be used for its normal purpose: residential. To use residential premises for business purposes will change the nature of the premises. Thus residential premises may not be used to run a business from. 
With regard to arrear rent, the doctrine of quick pursuit will be applicable because T has not yet reached his destination.

Advice (1 mark):

Misuse of property: Remedies: L may cancel the lease.  There is also the possibility of an interdict and damages.
Arrear rent: L may secure the rent by obtaining a court order to attach the movables on the premises, thus securing the rent .

.

Study Guide
1
Duty of the tenant to use the property for the purpose for which it has been let

The lessee must use the property for the purpose for which it was let and he or she must exercise the care of a bonus paterfamilias (reasonable person) in looking after the property. A good test for determining whether the lessee is misusing the property is probably to inquire whether he or she is changing the nature of the property. 

Where the agreement gives no indication of the purpose for which the property must be used, the lessee must use it for the purpose for which such property is ordinarily used, provided that the lessee may not do anything which may decrease the value of the property. 

2
Duty of tenant to pay the rent

If the lessee does not pay the rent on time, he or she naturally commits a breach of contract and the normal remedies for breach of contract are at the landlord's disposal. The lessor may therefore uphold the contract, claim the rent which is owing and damages in addition. The lessor may also, in certain circumstances, rescind the contract. Let us now look at the circumstances in which rescission can take place.

Rescission

If there is a term in the contract that the landlord may resile if the tenant fails to pay the rent, the lessor automatically has a right of rescission and there are no problems. There is a good deal of uncertainty about the circumstances in which the landlord is entitled to resile on the ground of the tenant's failure to pay the rent.

According to our common law, a landlord could not resile before the rent had been in arrears for a period of two years. However, in Goldberg v Buytendag Boerdery Beleggings (Edms) Bpk 1980 (4) SA 775 (A), the Appellate Division decided that the two-year rule had become superfluous and that a lessor could acquire a right to rescind by giving the lessee a notice of rescission.

In the past the South African courts have held that in a claim for eviction it was sufficient to allege that the plaintiff is the owner of the property and that the defendant is in possession thereof.

It was unnecessary for the owner to allege that the defendant was in wrongful or unlawful occupation because ownership alone entitles possession of property (Cooper WE The South African Law of Landlord and Tenant 2nd ed 1994 372 sq). The plaintiff has to establish his ownership, by producing a properly identified title deed in court (Shev v Goodman 1966 (2) PH F80 (N) or admission of plaintiff's ownership by the defendant, thereafter the onus moves to the defendant to prove his right to occupation of the property. This places the obligation on the latter to plead facts which will establish such a right and to furnish a claimant particulars which will enable him to plead (Appollo Investments supra).

Section 26(3) of the Constitution Act 108 of 1996 gave rise to the promulgation of The Prevention of Illegal Eviction from and Unlawful Occupation of Land Act 19 of 1998. This act known by the acronym PIE provides strict requirements and provisions for eviction of unlawful occupiers. Clarity regarding the application and interpretation of ``relevant circumstances'' was provided in the recent cases of Ndlovu v Ngcobo; Bekker and Another v Jika 2003 (1) SA 113

SCA.

The question which arose in these cases was whether PIE applied to persons who once had lawful possession but whose possession for some reason, subsequently became unlawful. In this case, the tenant's lease in the Ndlovu appeal was terminated lawfully but he refused to vacate (119F). In the Bekker appeal a mortgage bond had been called up; the property was sold in execution and transferred to the appellants and the erstwhile owner refused to vacate the property (119F±G). In neither case did the applicants for eviction comply with the procedural requirements of PIE.

In cases where defaulting tenants or mortgagors fail to vacate the property they are said to be holding over. PIE applies to ``unlawful occupier'' which is defined as meaning someone who occupies land without the express or tacit consent of the owner or person in charge or without any other right in law to occupy such land (sec 1). Thus the question is whether the term unlawful occupier includes holding over. The court in this case held that the significance of this question is that should PIE not apply to cases of holding over, then a landlord or bank can

evict a defaulting tenant or mortgagee from an urban residence simply by satisfying the common law pleading requirements. However, if PIE is applicable to cases of holding over then the procedure that must be followed is that as set out in the Act itself which also embodies the requirements of section 26(3) of the Constitution. The court came to the conclusion that PIE did apply to cases of holding over (125G±H). The consequence of this is simply that in order for an owner to obtain an eviction order the procedural and substantive

safeguards provided for in PIE have to be met.

The prevention of Illegal Eviction from and Unlawful Occupation of Land Act makes a distinction between unlawful occupiers who have occupied land for less than six months and those who have occupied for longer than six months. In both cases certain procedural requirements have to be met (sec 4(6) & (7)).

If an unlawful occupier has occupied premises for less than six months at the time when proceedings are initiated a court may grant an order for eviction if it is of the opinion that it is just and equitable to do so after considering all the relevant circumstances (sec 4(6)). Included in the relevant circumstances are the rights and needs of the elderly, children, disabled persons and households headed by women. 

Lessor’s tacit hypothec

Summary: Rent in arrears may be secured by way of lessor’s tacit hypothec, which is a personal right of lessor, when rent is in arrears, to attach all invecta et illata (basically all movables) on premises. Effect of hypothec: only personal right with little effect but attachment of property gives lessor a real right and provides a preference at insolvency of lessee, as provided in S 85(1) of Insolvency Act 24 of 1936. Interdict restraining lessee from removing movables from premises may also be granted as well as attachment order while goods are still in transit (doctrine of quick pursuit).

In the first place we must point out that the landlord's hypothec is not a lien, although it is sometimes loosely and wrongly called a lien. A lien's validity depends on possession of the goods (subject to the lien) by the creditor, while in the case of the lessor's hypothec, the goods must be on the leased premises; consequently such goods are in the possession of the debtor (lessee).

The landlord's hypothec is one of the two remaining tacit hypothecs known in South African law. (The other is the tacit hypothec of the hire-purchase seller and the credit grantor.) The landlord's hypothec originated in the Dutch pandingsrecht and the Roman tacit hypothec for rent.

As soon as the rent is in arrears, the lessor acquires a personal right to attach all the invecta et illata on the premises. This right exists without the parties having to agree to it. It is therefore one of the naturalia of the contract.

Although the right to attach such property is merely a personal right so that the lessor cannot pursue it in the hands of innocent third parties, even when it has merely been removed from the premises, the hypothec automatically confers a preference in the event of the sequestration of the lessee's estate. The hypothec is transferred into a real right in the property only after the property has been attached (more about this later).

Goods subject to hypothec? We have seen above that the lessor's security is a tacit hypothec, and that the goods must be on the premises. But are all goods on the premises subject to the hypothec? Here we must distinguish between the nature of the goods subject to the hypothec: goods belonging to a sublessee, and goods belonging to third persons.

The rule of Roman law was that all invecta et illata (literally: ``things driven or carried onto the property'') were subject to the hypothec. But Roman law drew a curious distinction between urban and rural property in this connection; the lessor acquired a hypothec over invecta et illata only in the case of an urban lease. That is, the lessee's fowls in his or her own backyard were subject to the hypothec, while his or her fowls on his or her leased farm were not. 

However, this distinction no longer forms part of our law. Today all invecta et illata on rural and urban property, as well as all the fruits of any property whatsoever, whether such fruits be separated or not, are subject to the hypothec. All movables brought onto the property (see qualification as to permanency below) may be held as security by the lessor. Three points, however, deserve special mention.

1 Goods exempt from ordinary attachment

Superficially, it would seem that goods exempted from attachment by a statute would not be subject to the hypothec (ie goods exempted from attachment by writ of execution in terms of a judgment for a debt, for example bedding and wearing apparel). However, in Harris v Tomlinson 1912 CPD 821, it was held that such statutory protection merely defined the extent to which execution on a judgment may proceed and that it did not affect the common-law rights of the lessor. Therefore, while a reasonable amount of bedding and wearing apparel are exempt from attachment by writ, they still fall under the lessor's hypothec. However, movable goods subject to a notorial bond and in the possession of someone other than the mortgagee are not subject to the lessor's tacit hypothec.

2 Money

Money present on the property is subject to the hypothec of the lessor. The proceeds from the sale of invecta et illata which have been deposited in the lessee's bank account are not, however, subject to the hypothec.

3 Other security

As a point of interest you may note that the lessor may have other security besides the hypothec. 

All the goods of the tenant are subject to the hypothec, unless they are brought onto the premises for a purely temporary purpose. For example, A leases a farm from B. A few days later he drives to the farm in the car but the car is only temporarily on the property and therefore is not subject to the hypothec. There must be some degree of permanency and what this means, will depend on all the surrounding circumstances.

In the absence of an attachment of the goods, the landlord's hypothec is of little practical value. It does not give the lessor a real right to the goods with no further ado. Thus he or she cannot pursue the goods if they are removed from the premises, nor can he or she remove the goods or realise them himself or herself. This state of affairs can, however, be easily remedied by an attachment order. Moreover, the hypothec confers a valuable preference in insolvency.

Section 85(1) of the Insolvency Act 24 of 1936 provides

... a landlord's legal hypothec shall confer a preference with regard to any article subject to that hypothec for any rent calculated in respect of any period immediately prior to and up to the date of sequestration but not exceeding:

(a) three months, if the rent is payable monthly or at shorter intervals than one month;

……………..

The lessor may also give effect to the hypothec by asking for an interdict restraining the lessee from removing the goods from the premises.

If the amount of the rent in arrears does not exceed the magistrate's court jurisdiction, the matter is very simple indeed, for section 31(1) of the Magistrates' Courts Act of 1944 provides for an automatic rent interdict. That is, a notice is inserted in the summons prohibiting any person, under severe pain and penalties, from removing the goods (subject to the hypothec) from the premises, pending decision of the action.

In the Supreme Court where the common-law procedure applies, either an interdict or an attachment may be obtained. The effect of such an interdict or attachment is that the landlord does not lose his or her hypothec if the goods are removed from the premises. If the lessee is solvent, the lessor can obtain judgment for the rent and sell the goods in execution; if the lessee goes insolvent, the lessor is a privileged creditor in respect of the goods. An attachment therefore gives the necessary practical effect to the hypothec.

The tacit hypothec does not, without further ado, give the lessor a real right to the goods which are subject to the hypothec. Thus should the lessee remove the goods from the leased property and store them in another place, the lessor will not be entitled to seize them.

Furthermore, the lessor may not pursue the goods once they are in the possession of a third person.

The lessor's real right exists only once he or she has confiscated the goods which are on the leased property or, if the goods have been removed, before they have reached their new destination.

The doctrine of “quick pursuit'' relates to when an attachment will be granted. Once the goods have been removed from the premises, the lessor loses his or her hypothec and attachment may no longer be granted. The problem is that the lessor may not forcibly restrain the lessee from removing the goods to defeat the hypothec before an attachment can be obtained.

The lessor is therefore in the unenviable position of losing his or her hypothec. Hence the law allows the lessor to carry out a ``quick pursuit''. That is, the lessor may apply to the court for an attachment order while the goods are in process of being removed or are in transit. He or she may of course also apply for an interdict to prohibit the lessee from removing the goods from the leased property.

The doctrine of quick pursuit, as enunciated by the old authorities, has been adopted by our courts. There is only one instance where our courts have had the opportunity of applying the rule affirmatively. In Ex parte Coull 1930 SR 124, the court granted an attachment order. In Webster v Ellison 1911 AD 73, the Appellate Division, while recognising the principle of quick pursuit, refused an attachment order, since the removal of the goods had been completed at the time the court was approached, though within a short time after completion of the removal. This case does, however, contain a number of very important dicta on quick pursuit. These dicta show that our courts will grant an attachment order where approached before the goods have reached their destination. Those goods that have not yet reached their destination at the time the attachment is requested may then be taken back to the leased premises, where the hypothec is revived.

QUESTION 3 / VRAAG 3
John trades in his old car on a new car at Zinziwe Motors. The parties agree that the price for the new vehicle is R150 000 and they place a trade-in value of R50 000 on the old car. John pays R100 000 and drives away in his new car. Zinziwe Motors find out later that the gear box of the old vehicle has to be repaired for R10 000 and that John concealed the noise the broken gear box makes by putting some bananas in the gear box. The value of the old car is in fact not R50 000, but R40 000. Zinziwe Motors wants to know whether they concluded a valid contract of sale and whether it would be able to claim R10 000 from John as a price reduction. Discuss fully.     
(20)

Johannes ruil sy ou kar in op ŉ nuwe kar by Zinziwe Motors. Die partye kom ooreen dat die prys vir die nuwe voertuig R150 000 is en hulle plaas ŉ inruilwaarde van R50 000 op die ou kar. Johannes betaal R100 000 en ry weg in sy nuwe kar. Zinziwe Motors vind later uit dat die ratkas van die ou kar herstel moet word vir R10 000 en dat Johannes die geraas van die stukkende ratkas verdoesel het deur piesangs daarin te sit. Die waarde van die ou kar is dus R40 000 en nie R50 000 nie. Zinziwe Motors wil weet of hulle ‘n geldige koopkontrak gesluit het en of hulle   R10 000 van Johannes sal kan eis as prysvermindering. Bespreek volledig.  
(20)
Use the following mark rubric to mark this question:
	Evaluation criteria
	Not yet achieved
	Partially achieved
	Achieved

	1. Identifying the problem and giving appropriate advice.


	0
	0.5-5.5
	6

	2. Discussing the relevant law applicable to the problem referring to the relevant case law (prescribed cases and cases discussed in Study Guide), writers and legislation.


	0
	0.5-9.5
	10

	3. Applying the law to the facts of the problem.


	0
	0.5-3.5
	4


Answer:

Identification of problem (maximum 4 marks)

This problem deals with:

· was this contract a contract of sale or of exchange?

· did John’s concealment amount to a dictum and promissum or a latent defect?
· does the rules applicable to latent defects also apply to a thing traded in?
Discussion of law (maximum 10 marks):

1
The first question is whether the parties concluded a contract of sale or of exchange
Give a maximum of 5 marks.
This contract is a trade-in contract. A “trade-in” contract often occurs in the case of the sale of motorcars.
Exchange is an agreement in terms of which one party undertakes to deliver a thing to another party in exchange for the counter-delivery of another thing.

A contract of sale is an agreement in terms of which one party undertakes to deliver a thing to another party in exchange for the payment of money.

The intention of the parties is the decisive factor in determining the category of the contract. If their intention cannot be determined, the principal part of the counter-performance will be conclusive. If there is still uncertainty, the contract is regarded as a contract of sale, since contracts of sale occur more frequently than contracts of exchange. 

2
The second question is whether Zinziwe Motors can claim R10 from John as a price reduction.

Give a maximum of four marks.

In Phame (Pty) Ltd v Paizes 1973 (3) SA 397 (A) the Appellate Division held that the aedilitian actions (ie the actio quanti minoris and the actio redhibitoria) are available to the buyer if the seller made a false, material statement to the buyer during the negotiations bearing on the quality of the thing sold and going beyond mere praise and commendation.

Although strictly irrelevant also give marks for the following discussion: Give a maximum of 2 extra marks. The courts are divided on the question whether the aedilition actions are also available to the seller for dicta et promissa made by the purchaser in regard to the thing traded in as part of the purchase price. In two cases, the courts have held that the aedilition actions are not available to the seller (Mountbatten Investments (Pty) Ltd v Mahomed 1989 (1) SA 172 (D); Bloemfontein Market Garage (Edms) Bpk v Pieterse 1991 (2) SA 208 (O)). However, in Janse van Rensburg v Grieve Trust CC 2000 (1) SA 315 (C) the court held that the aedilition remedies should be available to the seller for dicta et promissa made by the purchaser regarding the trade-in, because this is an instance where the common law should be extended and adapted. The court held, furthermore, (325±326): It goes without saying that, in a trade-in agreement, it would be unjust, inequitable and unreasonable should the seller be liable for latent defects in, and misrepresentations relating to, the vehicle sold by him, while no such liability attaches to the purchaser in regard to the vehicle traded-in by him. The purchaser would in fact be at large, while proclaiming his innocence and good faith, to deliver a defective trade-in vehicle in the knowledge that the seller will have no recourse against him by means of the aedilitian actions. If the aedilitian actions are available to the one, so also should they be available to the other. If this were not so, the law would be paying lip-service to the good faith required of parties to a synallagmatic contract, with its reciprocal rights and duties. It would also be in conflict with the behests of public policy, which represents the balanced interests of all members of a community, including those participating in commercial interaction with one another. The court furthermore regarded the extension of the application of the aedilitian actions to be consonant with the spirit and values contained in the Bill of Rights of the Constitution of the Republic of South Africa Act 108 of 1996. The approach in the Janse van Rensburg case is to be preferred.

The further question is if the broken gearbox was a latent defect and if the rules regarding latent defects also apply to trade-ins as this is a contract of sale and not an exchange. Give a maximum of 10 marks. 

Before a seller can be held liable for latent defects, the following requirements must have been complied with:

1 There must be a defect in the article 

A defect is an abnormal characteristic in a thing which makes it less useful for its normal purpose. The defect must therefore be a defect in the thing itself and does not depend on the particular needs of the purchaser.  The purchaser of a motorcar, for example, will not be able to complain that the vehicle is defective for the purposes of ploughing. 
The following is strictly speaking irrelevant. Give however max of 2 extra marks. In Dibley v Furter 1951 (4) SA 76 (C) at 80 the judge approved Moyle's definition of a latent defect: .. they (redhibitory defects) are those defects which either destroy or impair the usefulness of the thing sold for the purposes of which things of that kind are ordinarily intended to be used. As may be observed, the test is an objective one, that is, whether the thing can be used for the purpose for which it is normally intended. The requirement does not imply that there can be only one defect which renders the thing less useful; it is possible for a number of minor defects to culminate in an impairment of the thing's usefulness for the purpose for which it is normally intended.

As indicated above, the test is an objective one, that is, whether the thing can be used for the purpose for which it is normally intended. In Knight v Trollip 1948 (3) SA 1009 (N) we find a similar definition, but, it is added, that, if the thing does not comply with the special purpose for which it was bought to the knowledge of the seller, this must be regarded as a defect. Some modern writers hold the same view. Where the thing is bought for a special purpose, of which the seller is aware, it would appear, however, that it is assumed either that representations were made (which, according to the circumstances of the case, constitute an express guarantee or a misrepresentation), or that the parties tacitly agreed that the thing was suitable for a special purpose. Although this will give rise to the aedilitian actions as well, it is actually a case which should fall within the scope of liability for misrepresentation or faulty performance.

In a number of cases, the courts correctly held that the seller tacitly guaranteed fitness of purpose.

It would appear that our courts regard the presence of a servitude which was not communicated to the purchaser when the contract was entered into, as a latent defect. In Southern Life Association v Segall 1925 OPD 1 a servitude was regarded as a defect, but, with reference to Voet 21 1 1, it was stated that the purchaser may act only in terms of the actio quanti minoris. A further requirement laid down is that the seller must deliberately have concealed the servitude (ie made an intentional misrepresentation), or have guaranteed that the thing was free of any servitudes (ie breach of contract). In Munnich v Botha 10 PH A 37 it was held that ``as in my opinion the existence of the servitude is a defect ... this is a case where the actio quanti minoris will lie ...'', without mention of the further requirements postulated in the Segall case. These decisions are criticised by De Wet and Van Wyk (330 fn 97) who argue that these are cases of a defect in the owner's title and not a defect in the thing itself. According to these authors, the seller is liable for a defective title in the event of eviction, and thus this case must be brought under that heading.

Other diverse encumbrances related to immovable property are also regarded as latent defects in our case law.

2 The defect must not be insignificant

This is a consequence of the rule de minimis non curat lex (the law does not concern itself with trifles).

3 The purchaser must not have known of the defect

It is self-evident that, if the purchaser knew of the existence of the defect, she cannot claim the aedilitian remedies. This is a question which must be assessed subjectively, and the answer depends on the facts of the case: either the purchaser knew about it or she did not know about it. This knowledge could have been acquired in several ways: the seller herself may have told the purchaser, or a third party may have provided the information; the purchaser herself may have discovered the defect or the purchaser's agent may have possessed the necessary information, et cetera. Thus it is purely a factual question.

4 The defect must be latent

The test which must be used in this connection is of an objective nature, namely whether a reasonable person in the purchaser's position would have noticed the defect if he had inspected the thing. If the reasonable person would have discovered the defect, it is said that the purchaser should have known about it.

The nature of the inspection which a reasonable person would have conducted, will not always be the same. For example, if there are indications that latent defects are reasonably to be expected, a reasonable person will conduct a far more careful inspection, as in the case of the sale of a very old car. Of course, a reasonable person will always notice very obvious defects. Hence the maxim ``caveat emptor''.

The following is strictly speaking irrelevant. Give however a maximum of 2 extra marks. Where we are dealing with an expert purchaser (or an expert who conducts an inspection for latent defects on behalf of the purchaser), Voet 21 1 9 is of the opinion that she should have known of the defect in the thing as a matter of course. This view has been supported in statements in certain cases, but has been rejected in others. The following dictum, for example, appears in Knight v Hemming 1959 (1) SA 288 (FC) at 291:

The balance of authority seems to be against any rule that a purchaser who has employed an expert is taken to have known of a defect which should have been discoverable by that expert, but the fact that there has been expert examination may in some cases go to show that there has in fact been knowledge of the defect.

The modern writers support Voet. The position is thus that, if the defect would have been reasonably discovered by a reasonable person possessing the same knowledge as the expert, knowledge of the defect is ascribed to her (or her principal).
5 The defect must have existed at the time the contract was entered into

In essence, we are here dealing with a question of fact: did the defect exist when the agreement was entered into, or did it develop later? If it developed after the conclusion of the contract, the prejudice is naturally that of the purchaser.

However, it will sometimes be difficult to prove that the defect was present at the time the contract was entered into. The onus of proving this fact rests on the purchaser. If she proves that the defect existed shortly after the agreement was entered into, this may contribute to the discharge of the onus, but is in no way decisive.

3
Whether the rules relating to latent defects apply to the car traded in
Give a maximum of 5 marks

In Wastie v Security Motors (Pty) Ltd 1972 (2) SA 129 (C) it was held that not only the buyer but also the seller can invoke the aedilitian actions where the thing traded in has a latent defect. The facts of this case were briefly as follows. SM sold W a motorcar for R1 250. The purchase price consisted of R400 in cash, and W traded in his old motorcar for the balance. When the contract of purchase and sale had been concluded, SM discovered that the motorcar which had been traded in had a latent defect. It would cost R120 to repair the defect. SM claimed the R120 under the actio quanti minoris on the ground that a latent defect was present at the time of conclusion of the contract of sale. The court held that, where a part of the purchase price consists in something other than money, the same principle that applies to the thing sold, applies to the non-monetary part of the price. The reason is that, in contracts of exchange, both contracting parties are protected by the aedilitian actions against latent defects in the things which are the subject matter of these contracts, and that it would be unfair and illogical not to afford similar protection to the seller in respect of the thing traded in. Thus the judge held that the seller could also invoke the actio quanti minoris if the non-monetary part of the price contained a latent defect. For an overview of the conflicting views of writers and later cases on this decision, see Janse van Rensburg v Grieve Trust CC 2000 (1) SA 315 (C) at 320-323. The purchaser who is entitled to use the actio empti because of the presence of a misrepresentation or the absence of guaranteed commendable characteristics, may, if she prefers, use the aedilitian actions if a latent defect is present in the thing sold.

If the student discusses misrepresentation also give 4 extra marks although it is strictly speaking irrelevant. The question asks about price reduction and damages are claimed on misrepresentation. The seller is liable for misrepresentations on the ground of delict. The misrepresentation may take the form of a false statement about the presence of commendable qualities in the article, or the absence of bad ones. Here, the wrongful act is clearly a commissio. But the misrepresentation may also take the form of an omissio (omission), in that there may have been a failure to remove an existing misconception about the absence of bad characteristics. Just as is the case elsewhere in the law of delict, the seller commits a wrongful omission only if he was under a duty to act in accordance with generally accepted community standards. According to positive law, such a ``duty to speak'' rests upon the seller who is aware of any latent defects in the article sold (Glaston House (Pty) Ltd v Inag (Pty) Ltd 1977 (2) SA 846 (A)). The seller is also liable for misrepresentation if he deliberately conceals poor qualities which, though admittedly not latent defects, do nevertheless have this effect, means that the parties do not contract on an equal footing (Dibley v Furter 1951 (4) SA 73 (C)). It cannot be denied that it may sometimes be difficult to know where to draw the line. See, for example, Von Mellenthin v MacDonald 1969 (3) SA 471 (T) where the court found that there was no legal duty on the seller to inform the buyer about defects which commonly occur in horses, even though the seller knew about such defects. In other cases the seller's silence was indeed regarded as a misrepresentation that may lead to the usual delictual remedies (Glaston House (Pty) Ltd v Inag (Pty) Ltd 1977 (2) SA 846 (A); Dibley v Furter 1951 (4) SA 73 (C)).

Unlike breach of warranty, misrepresentation does not deal with non-compliance with the provisions of the contract itself, but with untrue representations which precede the conclusion of the contract and which cause a party to the contract (the purchaser in this case) either to enter into the contract at all or to enter into it with the existing content. A misrepresentation is thus a delict.

A misrepresentation can be either intentional or negligent. The decision in Bayer South Africa (Pty) Ltd v Frost 1991 (4) SA 559 (A) placed the remedies for intentional and negligent misrepresentation on the same footing. It is generally accepted that the misled party has the choice either of rescinding the contract on the ground of such misrepresentation or of maintaining it, and, in any event, that she is also entitled to damages calculated according to his negative interest, that is, the damages must restore her to the position in which she would have been had the misrepresentation not taken place. Where the contract is cancelled, the innocent party's damages will usually be the wasted costs which he may have incurred in connection with the conclusion and cancellation of the contract. Where the contract is upheld, the innocent party's damages will be assessed in one of two possible ways. First, if it appears that the misled party would not have entered into the contract at all were it not for the misrepresentation, the innocent party has to be placed in the financial position she would have been in had there been no contract at all. This is traditionally called dolus dans causam contractui (dolus dans in short). Her loss is usually determined by deducting the value of the performance made by the misrepresentor from that made by the innocent party, and by adding any consequential loss to the difference.
Secondly, when it appears that, in the absence of the misrepresentation, the innocent party would still have contracted, but on other terms, the innocent party must be placed in the financial position she would have been in had she concluded a contract on those different terms. This is traditionally known as dolus incidens in contractum (dolus incidens in short). The innocent party's loss is determined by deducting the value of the performance that she would have been prepared to render had there been no misrepresentation from the performance that the innocent party actually rendered, and adding to that any consequential loss that the innocent party may have suffered.

Application (maximum 4 marks): 

This is a trade-in as the counter-performance consists partly in money and partly in the delivery of an article (1).
1
In this case we cannot determine the intention of the parties as they failed to state their intention. The predominant part of the price consists of money and this indicates a contract of sale. They concluded a contract of sale (1). 
2
A price reduction indicates that the actio quanti minoris is involved (1). This action is available on dicta et promissa and latent defects. John made no statement and thus no dictum et promissum (!).
The broken gearbox amounts to latent defects as all the requirements for a latent defect is present:
· A broken gearbox will definitely make the car less useful for its ordinary purpose as a vehicle.
· A broken gearbox is not insignificant as it makes the car R10 000 less valuable.
· Zinziwe Motors did not know that the gearbox was broken as John put bananas in the gearbox to conceal the noise.
· The defect was latent as the noise of the gearbox could not be heard. In this case we are not dealing with a very old car.
· Here we know that John put the bananas in the gearbox before the sale (4).

Advice (1 mark):

Zinziwe Motors will be able to claim R10 000 as a price reduction from John (1).
QUESTION 4 / VRAAG 4
Write notes on the seller’s duty to deliver the thing sold.
(10)

Skryf aantekeninge oor die verkoper se plig om die koopsaak te lewer.
(10)

Award one mark for each correct fact.

1 THE NATURE OF THE SELLER’S OBLIGATION

The act of delivery is not necessarily of a positive nature. In general, it may be said that the seller of movable property need not seek out the buyer, but that he must place the thing at the

disposal of the buyer. However, he must ensure that the thing is ready for delivery, for example where individualisation, weighing, measuring or counting has to be done. Thus there is also a duty on the seller to give the buyer notice, if necessary, in order to obtain his cooperation. The buyer is then obliged to remove the thing sold.

On the one hand, the duty to deliver immovable property implies that the seller must admit the buyer to possession of the thing, and, on the other hand, that the seller must give transfer to the

buyer (ie the seller must bring about registration in the name of the buyer at the Deeds Office). The duty to give transfer means that the seller must, at his own expense, arrange for the registration of the property in the name of the buyer, and, if there is any bond on the property, he must see that this is cancelled in order to bring about a transfer of the property. In practice, the parties often expressly agree to the contrary that the purchaser will pay for the cost of the transfer. (The transfer duty must be paid by the purchaser in terms of the relevant legislation.)

The duty of the seller of a movable or an immovable thing to deliver it, is directed at the seller achieving a specific result. The act of delivery must be of such a nature that the buyer will obtain vacua possessio (undisturbed possession) of the thing by taking delivery of it. Thus the seller of immovable property must remove from the property sold all movables which are not included in the sale agreement. For the same reason, the seller must remove both unlawful and lawful possessors. This is stated as follows in the decision of York & Co (Pty) Ltd v Jones NO (1) 1962 (1) SA 65 (SR) at 67:

When the duty to give possession is to be considered, it appears to me that it is entirely irrelevant whether the socalled trespassers are there under colour of right or not. The mere fact of their physical presence, if it results in a deprivation of the purchaser’s right to secure the enjoyment in possession of his purchase is enough to justify the purchaser in claiming that the seller has failed to carry out his obligation.

The question now is, does the mere fact that a servitude is registered against the title deed of the thing sold mean that the seller cannot give undisturbed possession? In other words, does the mere fact that there is a person other than the seller who has a right in the thing sold mean that the seller cannot give undisturbed possession? If this were the case, it would mean that the bona fide seller (seller in good faith) of a res aliena (a thing which belongs to someone else) could never give undisturbed possession — and this is simply not in accordance with our law.

In his thesis (Uitwinning by die koopkontrak in die Suid-Afrikaanse reg 404–405), Mostert submits that the term ‘‘undisturbed possession’’ means that, at the time when transfer of possession takes place, there must be no interference with the physical possession of the buyer, and that the existence of a servitude (and, of course, of another burden like a mortgage) does not necessarily mean that there is interference with the buyer’s physical possession. Such

interference takes place only if the holder of the right is exercising his right at the time that possession is transferred to the buyer. This view appears to be correct and we agree with Mostert that those dicta in some cases (eg Theron and Du Plessis v Schoombie 14 SC 192, Lourenson v Swart 1928 CPD 402, Abdullah v Long 1931 CPD 305, Van der Westhuizen v Le

Roux and Le Roux 1947 (3) SA 385 (C), and Overdale Estates (Pty) Ltd v Harvey Greenacre & Co Ltd 1962 (3) SA 767 (D)) which create the impression that the mere existence of a servitude or other burden means that the seller cannot give undisturbed possession are incorrect.

Undisturbed possession is therefore lacking when there is a ‘‘defect’’ (disturbance) in the physical possession obtained by the buyer at the time of delivery. Eviction, on the other hand,

can only occur if there is a defect in the title which is transferred to the buyer. Eviction is fully discussed in study unit 7. 

2 SUBJECT MATTER OF THE OBLIGATION

The thing which must constitute the object of the act of delivery is, of course, the thing which has been sold. No other thing can serve as a substitute unless, of course, the purchaser agrees. If the thing sold is not a specific article, but an undefined article (but one which is ascertainable), the seller must abide by the arrangements made in the agreement. Unfortunately, it is sometimes difficult to determine whether a specific or an undefined thing has been sold. This happens when the object of the contract of sale is merely indicated in terms of its quantity. Often, too, qualifying words are added, such as ‘‘approximately two tons of sugar’’, ‘‘about 100 bags of wheat’’ or ‘‘more or less 20 tons of iron’’. The courts have indicated that there are two possibilities:

(1) When such a description (with or without the qualifying words) is encountered and it is clear from the surrounding circumstances that it is merely descriptive of a specific object, we are dealing with the sale of a specific thing (a sale ad corpus). In such a case, our courts have held that the actual amount is immaterial — provided that the seller was bona fide (acting in good faith). According to the case law, this affords the purchaser a remedy only if the seller was guilty of an intentional misrepresentation. This should also be the case where the seller made a negligent misrepresentation.

\

(2) When no deduction can be made from the surrounding circumstances that the description is merely descriptive of a specific object, two further possibilities exist:

(a) If no qualifying words (such as ‘‘approximately’’) are used in indicating the amount, the determination of the amount must be regarded as a guarantee and the seller must deliver the amount indicated. 

(b) If qualifying words are used, there can be a minor deviation from the stipulated amount. 

The thing must, furthermore, be delivered in the condition in which it was when the contract was concluded.

The seller must also deliver all accessories and attachments together with the thing sold, except where they have been excluded by agreement. In the case of immovables, any objects which have lost their movable character by attachment must be regarded as part of the thing sold. Even objects which have not been rendered immovable by attachment, but ‘‘which are intended for the permanent use of the house, such as the covering of a well, bolts, hooks and keys must be delivered together with the principal thing’’. Attachments to movables naturally remain movables, but here, too, it is quite possible that such attachments may be related to the principal object in such a way that they must be regarded as one unit. Examples are the container in which a liquid is sold, the frame of a portrait and the keys of a car. The precise nature of an accessory varies according to the nature of the thing and the intention of the parties and is thus essentially a question of fact.

Apart from this, the seller must transfer to the purchaser all the fruits and profits (the commodum rei venditae) produced by the thing after the sale has become perfect (perfecta). Fruits include civil fruits (eg rent) as well as natural fruits separated after the contract of sale has become perfect (perfecta). This rule is based on the principle that, since the risk attaches to the

purchaser after the sale is perfecta, the profit must follow the prejudice.

3 TO WHOM MUST DELIVERY BE GIVEN?

The thing need not necessarily be delivered to the purchaser himself, but may also be delivered to his representative, in which case delivery to the agent will be equated with delivery to the purchaser himself. 

Once the thing is in the hands of the purchaser or his agent, the seller’s duty to deliver will have been discharged. If the purchaser wishes to transport the thing elsewhere and employs a carrier for this purpose, the carrier is his mandatory or even his agent. The same will apply where provision has already been made in the agreement that the thing will be transported after it has been made available: the carrier will, as a general rule, be acting as the mandatory, messenger or even, in certain circumstances, as the agent of the purchaser. In such cases, the seller can be expected to do no more than deliver to the carrier. However, where the seller, instead of making the thing available, assumes responsibility for delivering the thing elsewhere, any carrier whom he employs for that purpose, is naturally his mandatory, or even his agent, and therefore the seller will not be released merely because he has made the thing available to the carrier. In such a case, the seller’s duty of custody naturally continues until delivery is finally accomplished. Whether the seller assumes the responsibility of delivering the thing elsewhere is a question of fact which depends on the intention of the parties.

4 SPECIAL DELIVERY OBLIGATIONS

Where and when delivery must take place is determined by the general principles governing fulfilment. Where the seller has undertaken special delivery obligations, he must deliver according to his undertaking. In FOR (‘‘free on rail’’) sales, the contract may state free at a named station, or at the seller’s station, or at the buyer’s station. Where the station is named, or

the station in question is the seller’s station, it is the duty of the seller to place the goods on railway trucks, and it seems that the buyer has to contract with the railway and to pay for the rail

costs. The seller has to pay for the transport costs to the

purchaser’s station if the station is the purchaser’s. FOB (‘‘free

on board’’) sales are similar to FOR sales. In a CIF (‘‘cost,

insurance, freight’’) agreement, the seller undertakes to ship

and insure the goods and to conclude valid contracts of carriage

and insurance. The buyer pays for the freight and insurance.

5 ONUS

onus The seller who has transferred possession of the thing to the

purchaser in accordance with all these requirements has

44

discharged his obligation to provide vacua possessio of the

thing. The onus rests on the seller to prove that he has complied

with these requirements.

breach Failure to deliver is a breach of contract (either mora debitoris

or positive malperformance) and the buyer has the ordinary

remedies for breach of contract. The action is the actio empti.
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