SU1 Definitions and the nature of the international lex mercatoria
Ch 1.Definitions
- The classification of norms as falling under a particular branch of law is purposive and embodies a subjective element.

- norms sometimes divided into public and private law, distinction not absolute.
-national law=rules of legal system of state; affect intnl transactions through import/ export , payment and enforcement of transactions

-Private international law=conflict of laws; part of national law, determines which national legal system to apply to transaction having international element.

-international trade law=body of rules dealing with intnl trade between states, part of public intnl law; i.e. GATT and WTO, may affect individuals, but do not apply directly to them.

- Public intnl law= body of rules governing relations between states, and states and IO’s.

-Intnl economic law=part of public IL, governs relation between states or IO’s in economic matters, i.e. IMF, World bank, state power to regulate intnl economic matters
-International lex mercatoria (law merchant)= legal rules which, though stemming from intnl source, govern the international legal transactions of parties of which at least one is of a non-statal nature/ activities of internl merchants. Governs the private law aspects of intnl legal transactions, private law leg of IL. CISG. Also incl rules from history, activities of merchants, intnl commercial arbitration tribunals, IO’s, states.

-conflict of laws aims to solve conflicts resulting from the existence of different legal systems and jurisdictions by referring it to particular national legal system; ILM aims to avoid conflict by providing substantive rules that govern a particular relationship directly. COL branch of national law necessary for ILM to fill any lacunae. National must apply to some issues i.e. capacity. COL may allow ILM through national laws, if COL produces unsatisfactory results ILM to be applied.
- International law=legal rules governing the mutual relations of states and IO’s as well as the actions and transactions of states and individuals which transcends the confines of a national legal system.

-Intnl trade law =trilateral system of legal rules: first tier=rules created by and for states; second tier=rules of internationalor sometimes municipal nature designed to govern relations of individuals, third tier= national rules of individual states regulating aspects affecting intnl trade.
States

-allow individuals to choose national or non-national system to govern intnl transaction

-allow individuals to refer disputes for arbitration by individuals acc to chosen law

-allow indiv ans non-statls to play role in development of ILM

Harmonisation of national laws

· Various methods to harmonise national laws relevant to intnl trade

· Conventions: CISG; UN Convention on Intnl  Bills of exchange and Intnl promissory notes.
· Treaty signatories must incorporate provisions into national law or give treaty force of law; also public intnl law obligation to harmonise natnl laws with treaty oblig

· Some of these treaties can be applied to individuals

· Conventions interpreted acc to Vienna Convention on law of treaties; interpreted in light of object and purpose which is to harmonise laws

· Model laws: UNCITRAL  compiles model laws as guidelines to states on how to harmonise laws. State has discretion. Example; model law of commercial arbitration, intnl credit transfers, procurement of goods, construction and service, electronic commerce.

· Private harmonisation efforts: UNIDROIT, hague conference on private intnl law. Often define contractual terms and draw up standard contracts. 
Regulating the internet

· Final control rests with US gov

· States have legal authority to exercise power in respect of internet

· State intervention probably desirable i.t.o. issues like privacy, intellectual property rights, competition

· aspects for regulation by state:   administrative- electronic language, domain names, admissibility. At present by private individuals with state advice.
                                                                       : contents- proptect public policy with regard to pornography, racial and religious intolerance, terrorism

                                                                        : Intnl obligation- violation of intll property rights protected under TRIPS

                                                                        : Intnl activities- trade, politics

· State intervention always subject to territorial  limitations

Ch 2. Role of the individual 
The individual as trader
· Public intnl law does not recognise an unequivocal individual  right to intnl trade

· Although many states adhere to doctrine that customary intnl law is part of law of state, this doctrine will seldom allow the individual to enforce customary intnl economic rights directly in the courts.

· Enforcing rights embodied in treaties directly in municipal courts dependant on many circs, incl national law

· ECJ has allowed individuals to enforce rights contained in treaties, depending on nature of treaty.

· Conceria Daniele Bresciani v Amministrazione Italiana delle Finanze: citizens of EC has individual right not to pay a particular customs duty i.t.o. Convention of Association between eec, African States and Madagascar which national courts must protect.

· Haupzollampt Mainz v CA Kupferberg& Cie:  Agreement between EEC and Portuguese Republic did not prevent trader from relying on provisions before a court in the community
· Internal effect of a trade agreement in EC particular rule of community- does not necessarily apply elsewhere.

· Common-law countries general rule is that treaties are not enforced by ordinary municipal courts

· AG for Canada v AG for Ontario: making of treaty exec act, stipulations of treaty duly ratified does not have force of law. Therefore individuals cannot rely on provisions of treaty or enforce rights and obligations in treaty against state parties.

· Even most important trade treaties do not apply to individuals, viz GATT and GATS

· International fruit company et al v Produktscap voor groenten en fruit: Gatt does not confer rights on members of EC that they can invoke in courts

· Individuals can only enforce rights through their governments.

· Sometimes rights are conferred directly on individuals in the commercial sphere or other treaties may be relevant, if clear rights bestowed on individual is capable of being applied directly and intended by the state to be so applied and if allowed by national courts. Then enforce rights in own court against individuals, state or other state.
The individual as legal subject

· Of intnl trade law: as part of third tier by creating usages and custom not covered by national legislation, and in private interaction
· Of public intnl law: depending on particular treaty indiv can obtain rights directly from treaties which can sometimes be enforced in national or international courts such as the ECJ. Not ICJ-only states. Indiv can not enforce treaty oblig or conclude treaties; cannot enforce WTO agreements before DSB.

Not full legal subjects in PIL, but may influence it-CISG adopted by states to regulate intnl trade but indiv may exclude its’ operation ; traders drawn into WTO agreements on dumping.
· Of national law: indiv subject to national law, but what about extraterritorial legislation? Can a person in one country derive rights and obligations from the law in another country?  A state has jurisdiction over its’ nationals wherever they may be- not absolute rule, territoriality required for enforcement.

· Of intnl lex mercatoria: primary subjects, obtain rights and duties from it and contribute to its formation.

                                         : indiv dealing with indiv: contracts, sends goods, t/f money. Acts of private law nature with actual or implied consent from state. Equal relationship even if with foreign state.
                                          : Indiv dealing with states:  indiv has legal capacity to deal with states which flows from his domestic capacity.

                                          : applic of intnl law to indiv: indiv contract on basis of national private  law. Conflict of laws determine national law. May choose intnl lex merc. Party autonomy to select law to govern contract general principle of law. Need only refer to sources to ID lex merc. Not absolute autonomy, limited by national law of the parties or chosen system.  May also choose non-national law if contracts with state.
                                         :in norm creating process: ILM has been described as autonomous- apart from national law; as a way to divorce a contract from national law; has own legal force. BUT  ILM exists by leave and licence of sovereign national states – indiv allowed to create use through practice which may become law.

Legal persons of a private law nature

1. Multinational corporations

· Entities made up of indiv and endowed with legal personality by states national laws.

· Legal persons, companies, banks, multinat corp

· Serious economic power.

· Subject of state of inc

· Can not be treated as states on intnl level, but usually heed guidelines for their behaviour.

· Sometimes corp governed by law where seat is

· Intnl law recognises companies created by national law as legal subjects separate from those of shareholders- Barcelona Traction Co

· Municipal law determines legal nature of co and rights persons have as shareholders in co

· If rights of co violated, shareholders may not complain- Agrotexim and others v Greece- no locus standi
2. Banks

· Finance intnl sales agreements, bridging gulf of mistrust

· Delegated state function by exchanging currency but public nature of transaction has disappeared, leading to intnl banking law.

· Regulated by states, not full subjects of IL

· Private intnl codes- UCP- uniform customs and practice for documentary credits- intnl chamber of commerce, Paris

· UCP regulatory law
· Basle committee on banking supervision- standard regulations for supervising internl financial services- soft law
3. NGO’s

· Not merchants but politics, human rights, environment
· Could establish such an org with constitution based on principles of IL instead of national law

· Legal capacity determined by founding doc and legal system
· Partial intnl law subjectivity

States acting on behalf of individuals

1. Diplomatic protection

· State of which indiv is a national can exercise diplomatic protection. Effective nationality

· Companies national of state of inc or reg office

· Shareholders will be entitled to protection only if shareholder rights affected or state of inc terminates or expropriates co.

· States act i.t.o. BITS or multilateral agreements  or arb agreements (ICSID) to protect economic interests in intnl law, not customary law

· State has discretion to protect national
· First exhaust all local remedies

· ICSID system excludes possibility of diplomatic protection- Banro American Resources vCongo

· Municipal law decides if dipl prot enforceable

2. Violation of intnl law rights

· State violates public intnl rule concerning indiv- treaty oblig; minimum intnl standard; fundamental human rights.
· Intnl economic human rights almost non-existent in intnl trade law, so if state violates oblig i.t.o. GATT, indiv can only petition own state for dipl protection

· Minimum stnd important in trade law- expropriation req prompt, effective and adequate compensation- then redress in municip crts, -then dipl protection
· Only if treaty bestows rights directly on trader and allows for intnl arbitration may trader proceed against foreign state on intnl level.

3. Violation of municipal law rights

· Redress is on municipal level, can assert right i.t.o.ILM

· Usually arbitration

· Dipl prot depends on minimum satandard

4. Minimum international standard and expropriation

· Applies to aliens/ foreigners in state

· At least equality before law and proper court process; protection of vested rights (property)
· Expropriation- taking of property; nationalisation- taking of industry; confiscation- no compensation.

· Legal- no discrimination, reasonable, prompt, adequate effective compensation. Illegal- pay lucrum cessans and restitutio

· Exprop= any act which destroys a right

· Indirect/ creeping expropriation- difficult to prove

· One act or series of acts

· Sanctions as consequence of nationalisation

· Libertad and D-Amato Acts- purpose is to strengthen sanctions against Cuba, Iran and Libya for exprop of American property. Prevents third parties from dealing with expropriated goods or products from expropriated industries. Expropriated property exported may be attached in foreign jurisdictions.
International economic human rights

1. The international covenant on economic, social and cultural rights

· UN international covenant on  civil and political rights (ICCPR) and UN covenant on economic, social and cultural rights (ICESCR)- concerns human rights

· ICCPR imposes duty on states to transform treaty into municipal law, not so with ICESCR; only duty on states to implement to max of available resources with view to progressive achievement of full realisation of rights. 
· ICESCR also enumerates fewer  hard core, enforceable indiv econ rights, eg. right to work, gain living by working, conditions of work, equal promotion, reasonable hours.
· State to adopt prudent economic policies which create job opportunity, right to work not directly enforceable against stae

· Perhaps working conditions enforceable- but only duty to bring about certain result

· Same of all rights in ICESCR: not directly enforceable against state, state only under duty to bring about certain result

· Some rights in ICESCR enforceable- right to form trade unions, strike, trade union federations.

· Limited by necessary restrictions eg. state security

· ICESCR no provision to make duties enforceable on intnl level; no system to hold state accountable; reporting system.

Ch 3 dualism, pluralism and globalism
1. Dualism and pluralism
·  Vertical dualism:  classical dualism= PIL and ML have different fields of application, sources and subjects

                              : PIL subjects=states; ML subjects =indiv

                              : Unsatisfactory results-no indiv enforceable rights, dipl prot not satisfactory redress, immunity might impede redress, not all indiv same rights,intnl regulation of multinat corp problematic.
· Horizontal dualism and pluralism

: National level: conflict of laws determine national law applicable to transaction as more than one may be applicable

                                           : UNCITRAL, UNIDROIT and others try to address this horizontal dualism by developing a European private law.

               : Intnl level: every treaty own regime so tribunal sitting i.t.o. one treaty need not neccessarily regard another treaty

                                    :WTO and environmental treaties conflict

2. Multifaceted pluralism

· Different legal systems on different levels converge to determine the particular intnl trade transaction, eg. national law, ILM and treaty may be applicable to one intnl transaction

3. Monism

· Law must be understood as unity and validity derives from one common source

· Trader only interested in law affecting his transaction, so best to describe rules as belonging to same system

· Interrelationship between PIL issue of competency and the legal consequences for the private intnl transaction

· If transaction violates fundamental rule of PIL, it should be described as invalid.

4. Globalisation

· Economic concept= process which allows transborder trade to such an extent that the appearance is created that the world is an open global trading village in which national states have no role to play and in which no national borders exist.
· Sovereignty of states not affected; voluntarily refrain from exercising full legal powers but may do so at any time
· Problem of democracy as indiv no role in intnl trade agreements like WTO, not even input, only gov and representatives

· Second globalisation period, first was before wars and roman times

· Effect of globalisation on intnl trade- technological advances, increased competition, amalgamations and take-overs, difficult to control multinational corps, can move vast amounts of money, concern about health labour and environmental standards.
· Increased role of indiv and multinat corp from globalisation is through participation in trade, role in norm creating process and self-regulation.

· Disadvantages of self-reg: interest of states and public policy do not receive same consideration, less transparent process

· Globalisation and internet: initially self-reg, now state reg.

                                    : aspects of intnl trade law affected by internet- state liability; territoriality and extraterritoriality; power of states in respect of commerce generally; self-reg; ILM; rights and duties of indiv i.t.o.ITL

                                    :potential for commercial damage eg viruses, products not adhering to standards sold over internet; indiv liability may arise and state liability if not stopping it.

                                    :territoriality an issue with internet
                                    : taxing transactions on internet- usually some link eg. physical place of transaction or place of residency or nationality of person concluding transaction

                                    : ILM basis for development of Lex Informatica

                                   :internet might worsen legal pluralism, compels the consideration and enhancement of the indiv trader, reconsideration of limits of state sovereignty, limits of national legislation, juridical boundaries

SU2 Sources and history of the international lex mercatoria
Ch 4 Role of international institutions
1. State institutions in the norm creating process

· Role in dev of ITL and therefore ILM; resolutions, guidelines and codes- through acceptance part of custom or general principles of law

a. UN- Economic and Social council: initiate studies re intnl economic matters, recommendations

b. UN-General assembly: discussion and recommendation; Charter of economic rights and duties of states

c. UN- Security council: economic sanctions, not necessarily private law contracts without being transmitted into national law first

d. UN-ICJ: states, trade disputes between states. WTO has own DSB, does not exclude jurisdiction of ICJ

e. UNCITRAL: United Nations Commission on ITL- prepares intnl conventions, model laws and uniform laws for acceptance by states. No substantive legislative authority. Recommendations and guidelines for legislative programs and concerns mainly conventions and model laws that that can be directly applied to and by individuals. Second tier (ILM). 

                                         : functions- co-ordinating work of orgs active in intnl trade; promoting wider participation in existing intnl conventions; preparing adoption of new intnl conventions, model laws and uniform laws; promoting codification and wider acceptance of intnl trade terms, customs and provisions; promoting ways of ensurinf uniform interpret and applic of intnl conventionsand collecting and disseminating info on national legislation and modern legal devments,incl case law.

                                         : states have discretion, very flexible system

                                         : Drafts model clauses for contracts and guidelines for drafting intnl contracts.
                                          : role in developing law; cognitive source of ILM. 

                                          : works- CISG; Hamburg rules; UNC on liability of operators of transport terminals; UNCITRAL model law on Intnl Commercial Arbitration

f. UNCTAD: United Nations Conference on trade and development- organ of GA in field of trade and development

                                        : development policies of govs- institutional framework for neg and adoption of multilat agreements re commodities and transport.

                                          : main purpose- promote intnl trade to accellerat eecon dev; formulate principles and policies on intnl trade; initiate action for adoption of multilat trade agreements; centre for harmonising trade and dev policies of govs. Integrated programme for commodities adopted; transfer technology to developing countries; restructure intnl financial and monetary system, active in maritime transport; interstate and macro level.

g. WTO GATT: general agreement on tariffs and trade- governs intnl trade in goods; tariff rounds cutting tariffs on each others exports 

h. WTO GATS: general agreement on trade in services- council for trade in services

i. WTO TRIPS: trade related aspects of intellectual property rights; protection; council to monitor

j. WTO: framework for conduct of trade relations; GATT, GATS and TRIPS multilat agreements integral part of WTO Agreement; 

                               : Structure- Ministerial conference, General Council; Secretariat; Dispute Settlement Body

                                : Status- intnl legal personality; provisions of WTO Agreement prevails, no reservations; co-operates with UN;    

k. Other public organisations: international institute for unification of private law(UNIDROIT); Hague conference on private intnl law; intnl maritime organisation

l. UNIDROIT: study methods of harmonising and co-ordinating private law; prepare drafts of laws and conventions with object of establishing uniform law; prepare drafts of agreement s to to improve intnl relations in field of private law. Limited to private international law. EG. draft convention on contract for  for the intnl carriage of goods by road
m. Hague conference on private intnl law- progressive unification of private intnl law; prepare draft conventionsand study all questions of private intnl law. 

2. Private institutions in the norm creating process

a. Chambers of commerce

b. Arbitration institutions- ICC in Paris, London court of arbitration, American arbitration association

c. Arbitration institutions for specific commodities- sugar association

· Some of these active in codifying  and compiling trade customs and practices. Incoterms and Uniform customs and practice for documentary credits- by International chamber of commerce (ICC). ICC aims to promote intnl trade, fight protectionism, strengthen private enterprise, improve and standardise conditions for intnl business.
· Arb tribunals apply ILM

· Commission on European contract law

· Dev ILM, law through custom or general principles of law

Ch 5 Sources of the international trade law

-Art 38 of statute of ICJ
-  same sources for ITL, same sources for PIL and ILM but applied differently

a. international conventions

- treaties,  between states

- reservations: prohibited by WTO agreement; GATT and GATS no provision for reservation, but state can opt out of agreement as to another state
-lex posterior rule: if irreconcilable conflict between provisions of treaties,  later treaty derogates former one if between same parties; the treaty to which both states are party govern their obligations if not same parties

- lex specialis rule: a special treaty provision takes priority over a general one.

- independent treaty regimes: specific treaty regime operates independently of other treaties; panel sitting in terms of one treaty may not regard another treaty, unless ius cogens created by other treaty

- interpretation: general purpose= to ascertain intention of parties : European communities-customs classification of certain computer equipment.  Rules of interpretation acc to Vienna Convention and customary rules of interpretation. In good faith and acc to ordinary meaning. All terms given effect to. Principle of effectiveness (ut res magis valeat quam pereat). In context and light of object and purpose of treaty. In dubio mitis- ambiguous terms interpreted in deference to sovereignty of states.liberalise free trade. Subsequent agreement and practice- practice of panel reports and states. Supplementary means of interpret. Different languages equally authoritative. 
b. international custom; evidence of general practice accepted as law

- usus and opinion iuris sive necessitates

- treaties usually regulate trade law, but treaties embedded in custom.

- cases decided art 31 VC=customary law; effectiveness principle= CL; ordinary meaning= CL; burden of proof acc to general law; precautionary principle environmental law general/CL
c.general principles of law

-  principles deduced from different national legal systems and PIL
- applied in trade law- burden of proof (India-US); doctrine of legitimate expectation (Computer Equipment) related to abuse of rights doctrine

d. judicial decisions and teachings of most highly qualified publicists
- ICL and DSB decisions binding on parties to case only
- prompt compliance with DSB recommendations essential, otherwise compensation

- if still no compliance, party may suspend treaty obligations and concessions towards that party.

- same with arbitral decisions, binding on parties only in sense that they are based on an agreement between parties and cannot give rise to generalisations (Barcelona traction)

-res judicata applies though not always easy to aver identity of disputes  in WTO complaints

- precedent system: duty of panel of DSB is to settle dispute not make law. No precedent. But previous panel reports create legitimate expectations,  adhere to accepted practice
-publications: Panel reports of DSB refer to legal publications

Application of the sources in respect of ILM

· Roman times- ius gentium regulated affairs between romans and foreign traders

· Middle ages- law of the fair and maritime law international law
· Law devised by merchants themselves, no regard for public/private

· Admiralty law England- small no of lawyers, the doctor’s commons. Trained in roman law, ILM and law of nations.

· Characteristics of ILM and medieval merchant law: transnational and local norms; lack of true autonomy.

· Even today ius gentium used- Titanic.

· Emergence of states- national laws were codified, incl ILM, conflict of laws determine which national law governs an intnl transacton
· After state and codification, ILM re-emerged and centred principally around an autonomous intnl commercial law based on customs of merchants and finding its application in the autonomy of the parties to select the law to govern their intnl agreement, finding its expression in arbitration.

· Commercial law, private law, conflict of laws; contract particularly between state and indiv; particularly in sphere of intnl investments

a. International conventions

· Between states, sometimes regulate legal relations between individuals, effect on indiv depends on national law.

· Important source of ILM

· Do not guarantee uniformity eg federal states, long process, difficult to amend.

b. Custom

· Important source for ILM

· Also req usus and opinion iuris

· Usus well known and regularly observed, no spec time but reasonable period, by people in trade
· Codification: may contain and codify practices which already through use have status of customary law; or may contain practices which become custom through voluntary use.
                       :Incoterms? Uniform customs and practice for documentary credits? (Private orgs)

                       :Same with IO’s, eg UN code on restrictive business practices- on own no legal force and not binding, but may give rise to practices being followed and becoming custom

                                      : codification not evaluated as whole, some parts may be custom, others not
· Standard contract forms: specific clauses have developed that may be regarded as customary law, not whole contract.

                                                          : certain standard contracts prescribed by govs may be regarded as intnl state practice, gives rise to intnl customary law on private level

· Opinio iuris: conviction that it is a requirement of trade not to disregard practice, but may be changed by express or implied contractual term.
                    : under ILM, not necessary that practice also be regarded as customary law in terms of national law.

· Custom must be reasonable

c. General principles of law

· Recognised source of ILM

· Fill gaps in ILM, legal force comes from general recognition as legal norms

· Determined by legal comparative method

· Not formally created standardised system, but basic underlying principles of different national legal systems

· Uniform customs and practice for documentary credits may enjoy legal force because it contains general principles of law recognised by states, in a technical field where not so much basic principles but functional capability
· UNIDROIT- model laws may be basis for national legislation, role in interpretation and supplementation of intnl instruments after adoption, guide for drafting of commercial contracts, system of rules common to national legal systems for special requirements of intnl commercial contracts 

d. Judicial decisions and commentaries

· Writers in ILM

· Arbitration awards

SU3 Basic principles of the ILM
Ch 6 autonomy, Odre Public and Free Trade
1. The meaning of basic principles

· Those rules derived from international trade law which are relevant to indiv involved in intnl trade because they apply to them or their transactions either indirectly or through application in national law; rules which directly affect intnl trade or legal transactions of indiv.

· If indiv choose intnl law to govern transaction, intnl law applies directly

2. Autonomy to select the governing law of a contract

· Rule of PIL- general principle of law, allows intnl trade law and particularly ILM to apply to transaction

· Should also apply to electronic commerce
· Autonomy to select arbitration as means to solve disputes also anchored in intnl law

· Eo nomine: Law of nations, ILM, PIL, intnl law= denote choice of intnl law

· By source: General principles of law, general custom recognised by states, custom in trade= intention of parties to intnl law system as whole or only principles? Bona fides, arb or absence of national system may denote ILM as choice

· Implication: ILM often applied to agreements between state and indiv, or indiv where logical link is ILM or where conflict of laws unsatisfactory results, or national law cannot be applied for practical reasons

· Effect of the choice: relationship internationalised, removed from particular domestic system. Relationship must be capable of internationalisation and within parameters allowed by national system
· Governed by intnl law- application of national laws which conflict with intnl law must be avoided eg act of state doctrine or extraterritorial competition laws
· Indiv need not be bound  himself by country’s specific intnl law obligations but can not circumvent such obligations which form part of general body of intnl law

· Intnl odre public: agreement should only be regarded as unenforceable on the ground of public policy if it violates intnl public policy

                                             : rules of ILM such as regional trade customs can be regarded as inapplicable on the ground of public policy only if they violate intnl public policy.
                                             : rules of national law should not be applied if they violate intnl public policy

                                             : legal relationship is unenforceable if it violates intnl public policy

· Limits of freedom to avoid application of national law set by national law itself; Indiv will always be subject to certain mandatory/ peremptory national norms; lex fori (proper law) - public law norms- serve public interest or to protect weaker party

· Mandatory rules of a country closely connected with the contract should still be applied although the ILM has been selected as the proper law of the contract if fair and reasonable-Rome convention on law applicable to contractual obligations

· Choice of law of parties must be bona fide and not contrary to public policy
3. An international odre public

· Universal odre public = instrument to ensure consideration of universal public interests in national legal systems.

·  Distinguished from universal public policy that encompasses global community interests, whereas UOP covers only interests of super state structures and stands in contrast to national concept of public policy (synonymous for our purpose)
· Concept of UPP dev by national courts in enforcement of arb awards- only refused if violates UPP, not parochial state interests.

· Concept plays role to control intnl contracts, accommodate environmental and human rights concerns in intnl trade law, inject PIL values into private and national law

· Interests protected:  flexible concept will ensure that broad intnl law interests are considered and protected in intnl trade law
                                                  : interests contained in soft law

                                                  : basic principles i.t.o. which intnl trade law functions eg principle of free trade and competition

                                                 : ius cogens and candidates for ius cogens

                                                 : Generally, major treaties support human rights, environment, war victims, maritime resources, free and non-discriminatory trade laws. Particular principles underlying public intnl trade law- all states treated same; imported and domestic products treated same; rules fair and transparent; foreign officials not bribed

( global programme against corruption- convention on combating bribery of foreign public officials in intnl business transactions; convention on fight against corruption involving officials of the European communities or officials of member states of the EU)
· Function of UPP: functioning of intnl law as cohesive system, evaluate actions of parties to an agreement ( Norwegian shipowners’ claims)

                                          : VC C on law of treaties- any relevant rules ( encompassing basic values and morality underlying the most important treaty regimes) be taken into account with context when interpreting a treaty. 

                                         : ensure that intnl legal transactions of indiv and multinat corps do not disregard the basic legal notions of the intnl legal system. (Emilio Agustin Mafezzini v Spain; Banro American Resources v DRC)

· UPP and conflict of laws: UPP application primarily but not exclusively in COL
                                                          : application of UPP in intnl trade law can lead to non-applic of act of state doctrine- Kuwait Airways Co v Iraqi Airways Co; legisl act of Iraq transferring prop rights of aircraft to Iraqi co contrary to UPP.

                                                        : Extent UPP applied by national court will depend on national legal system.

· Some basic principles of UPP like non-discrimination between products and unrestricted payment for current payments contained in GATT and IMF agreements, accepted by most states
· UPP ideal for arb tribunals

· National courts should apply UPP if international subject

· Advantages of UPP: monistic system; treaty conflicts minimised;  WTO infused with human right and environm concern; treaties easier to interpret

· Disadvantages: applic to state not party to treaty may be seen as unlawful; volatile concept, misuse of concept

4. The principle of free trade

· Most favoured nation clause: foundation of modern trade but not customary law rule

                                     : = treaty provision i.t.o.w. one state undertakes an obligation towards another state to accord most favoured nation treatment in an agreed area.  Most favoured nation treatment is regarded as treatment accorded by the granting state to the beneficiary state or to persons or things  in a determined relationship with that state not less favourable than treatment extended by the granting state to a third state or to persons or things in the same relationship to that third state. 
                                   : Emilio Agustin Mafezzini v Spain: chile spain investment treaty more favourable provisions than argentine spain treaty provisions.

· GATT 1994 and free trade: important obligations- tariff concessions and MFN clause, all products treated the same, quantitave restrictions by gov on imports and exports limited
                                : exceptions- restrict import merchandise to safeguard external financial position, serious injury to domestic producers
                                    : GATT does not prohibit violations of free trade but governs protectionist measures, abolition of trade barriers, defines juridical and economic suppositions for abolition of trade limitations by way of exception clauses.

· Free trade and environment: ozone layer, hazardous waste, endangered species.

                                          : GATT contains no express exemption allowing trade measures to be taken to protect the environment; a state may not discriminate against another state that does not adhere to specific environmental standards. Tuna-Dolphin US v Mexico.  

                                          :subsequent panel report concerning Restrictions on imports of tuna by the US 1994 decided states are in principle not barred from regulating the conduct of their nationals with respect to persons, animals, plants and natural resources outside their territory.

                                         : GATT’s dispute resolution regime does not allow for recognition of international agreements in conflict with GATT provisions unless both parties party to subsequent environmental treaties

                         :WTO- principle of protection and preservation of environment must be considered when interpreting WTO Agreement, prevails over GATT.

                         : US import prohibition of certain shrimp and shrimp products 1998 - process used to harvest shrimp that killed turtles- DSB decided a state is allowed to prohibit the importation of products which are processed outside its territory according to methods which are environmentally harmful. The measures are adopted to implement the state ‘s own policies and enforce them on other states. 
                           : precautionary principle: European origin- allows states to take precautionary measures when inaction could lead to irreversible damage or risks to human health or the environment in spite of the fact that there is insufficient scientific proof that it will be the case. Incorporated into the SPS agreement (agreement on application of sanitary and phytosanitary measures). SPS measures must be based on scientific facts and reviewed within reasonable time.

· Free trade, environment and system approach: weighing of principles.

                                                : treaties incorp environmental principles- Energy charter treaty; minimize environmental impact and degradation, polluter bears cost of transboundary pollution

· Free trade, environment and EU: harmonisation of trade and environment NB in EU. Treaty of rome environmental amendments.  Preserve protect and improve quality of environment, contribute towards protecting human health, ensure prudent and rational utilisation of natural resources. Promoting measures on intnl level to solve regional and global environmental problems. Based on precautionary principle. Also preventative action, rectify at source, polluter must pay.
                                         : aim is economic growth which does not harm environment.

                                        : May trade be limited on environmental considerations?- principle of equality decisive; goods may not be discriminated against if produced in country with lower environmental standards.  Trade restrictions on other hand may be necessary and allowed if not arbitrarily discriminatory. Source principle may also warrant discriminatory measures. Trade restrictions in violation of GATT not allowed, rather co-operation on intnl level.

· GATS and free trade:  also MFN clause
                                                   : exceptions allowed in case of economic or labour integration between states

                                                  : may recognise only certain qualifications and education. Not in discriminatory manner

                                                   : General exceptions to obligations and trade in services- measures necessary to protect life, health, public morals or order, or to collect taxes.

                                                   : like GATT, no right to free trade, only framework to create successive rounds of negotiations to liberalise trade in services. Broad intnl principle that free trade beneficial to world economy and humanity.
· A right to free trade: no right to trade and every state has right to allow or restrict trade across its borders, despite fact that trade predated states and some treaties limit state sovereignty.

                                                 :Intnl trade law and ILM exists by authority of sovereign state.

                                                 : UN Charter of economic rights and duties of states- state full sovereignty over its wealth, resources and economic activity; duty to contribute to intnl trade, right to engage in intnl trade, duty to promote expansion of free trade

                                               :arbitrary restrictions or prohibitions on intnl trade by a state will violate the principle of free trade and be unlawful.

· Right to trade as a human right: if a foreign state has the right to bar a foreigner from trade with or in its territory, any possible right which he may have under his own state’s laws will be of no avail to him.
CH 7 Free competition, territoriality and act of state
1. The principle of free international competition

· Free competition= to compete fairly on international markets for the purchase and sale of goods
· Legislation governing fair competition, treaties to regulate fair competition, UN codifying principles relating to competition or anti-trust practices.

· National law prohibits: agreements between corps aimed at restricting competition between them or from third parties; individual attempts to monopolise a market, to use monopoly power to prevent competition or exploit customers; structural transactions between corporations such as mergers and acquisitions which will create a monopoly.

· In intnl law= soft law

a. Reason for intnl free comp principle
· Because corps may try to reduce competition
· National law may not extend to some corps, and some countries too small without infrastructure and expertise to control extraterritorial behaviour of firms

b. Purpose of IFC principle

· Ensure free comp in intnl trade by prohibiting restrictive trade practices

· UN Conference on restrictive business practices- aims to ensure bad practices do not negate benefits of tariff liberalisation, create encourage and protect competition

c. Application of IFCP

· UN set of principles on control of restrictive business practices – universally applicable, to individual and state, soft law

d. Content of IFCP

· Variable
· OECD guidelines for multinational enterprises of the governments of OECD countries: enterprises to act competitively; refrain from anti-competitive agreements, rigged bids, quotas. Activities consistent with competition laws.

· UN set of principles for control of restrictive business practices prohibit price-fixing, collusive tendering, allocation or quota arrangements, collusive action.

e. In EU

· Treaty of Rome prohibits arrangements between member states that will restrict trade, price-fixing, affect production or markets, share markets, dissimilar conditions to trading partners, = automatically void.

· Also abuse of dominant position in market, eg unfair prices, limiting production or dissimilar conditions to equivalent trading partners

· European states prohibited from adopting legislation that will promote cartel creation
f. ILM and IFCP

· National courts bound to apply their own competition laws, bound to consider international competition laws as part of principle of odre public in internationalised contracts
· Also arb tribunals unless states comp laws deliberately circumvented by choice of law

· Not foreign national law

g. WTO comp principles

· TRIPS- states entitled to control practices which constitute abuse of intellectual property rights and adversely affects competition.

· GATS- states must ensure any monopoly service supplier in its territory does not act contrary to MFN clause.

· Anti-dumping duties- state must show injury to domestic industry, such anti-competitive behaviour punished. State must not tolerate private export restraints.
· Companies and indiv no standing before WTO, makes system less suitable for developing intnl competition law system
2. The principle of territoriality

a. Content

· State has sovereign exclusive right to regulate economic activity in own territory, not regulate in another territory

· Laws re export, import, free trade, competition, electronic commerce intra territorial application
b. Extraterritorial enforcement and application of laws

· Enforcement requires physical act and can usually only be done in own territory

· Application should also be in own territory, but Titanic: constructive in rem jurisdiction over ship in intnl waters through artifacts recovered to bestow salvage rights

· Subjective and objective territoriality , active and passive nationality

· States are allowed by intnl law to adopt extraterritorial legislation if there is such a close, substantial, direct and weighty contact between state and set of facts that it will be in harmony with intnl law to exercise jurisdiction.

c. The indiv subject to extraterritorial laws

· Nulla poena sine lege: no punishment without legal rule, indiv not bound by law if no legal duty to abide if state has no authority
d. Extraterritorial effect of economic laws

· USA extraterritorial legislation- Libertad/ helms-Burton act ( sanctions against Cuba)and D’Amato act (sanctions against Libya and Iran). 

· Taxation legislation: OECD considers states with harmful preferential tax regimes or tax havens as unco-operative and retaliatory measures instituted. Rich countries with many social obligations cannot compete with those tax regimes.

                                :Taxation competition between states should be regarded as good for trade.

                                              : Forcing banks in other states through legislation to disclose account holders to combat money laundering

                                              : taxing authority is territorial but states have begun to tax extraterritorial transactions as long as there is a nexus (personal territorial or functional) between those transactions and their territory.
                                              : lack of democracy in intnl trade law

e. Extraterritorial export control

· For sake of efficiency; states do not wish sensitive products to fall into wrong hands

· Control enforced though national, permanent residents, corp nationals, foreign subsidiaries, goods produced abroad through licensing agreement

· USA- controls exports, blacklist people and institutions in other countries.

· Doubtful legitimacy

f. Extraterritorial competition laws

· Anti-trust laws: Sherman act: prohibits any contract or conspiracy in restraint of trade or commerce among the several states or with foreign states, violation to monopolise or conspire with any person to monopolise any part of the trade or commerce among the several states or with foreign states.
· This act held to have extraterritorial effect if American imports affected or effect felt in US (effects doctrine)

· Timberlane lumber co v bank of America:  jurisdictional rule of reason formulated

· Hartford fire insurance co v California: if no true conflict between US laws and foreign state laws, extraterritorial jurisdiction of US courts unaffected by considerations of comity.

· EU and Germany jurisdiction over extraterritorial matters if effects felt in markets, not as far-reaching as US laws.

g. Extraterritorial control over companies accounts

· USA: public company accounting reform and investor protection act (Sarbanes-Oxley act): all senior execs of listed companies incl those based abroad must certify their accounts
· Even if co inc overseas or foreign auditors

· EC has objected and is preparing own financial supervisory legislation

h. Conflict of trade laws

· Conflict may arise from extraterritorial application of trade laws.
· Competition law, export control measures

i. Internet and extraterritoriality 

· More than one state may claim jurisdiction to regulate conduct on internet on account of effects doctrine or on ground that it has close relationship with state or other grounds.

· Taxation proposed of internet suppliers by EC- on what legal ground?

j. Resolution of the conflict

· Comity (traditional):  A state and its courts should refrain from applying its laws to acts abroad if that application would interfere with foreign sovereign interest or if the subject matter has greater contacts with the foreign state.

                                :Balancing of states’ interests

                                :Concept applied by courts: Laker Airways v Sabena Belgian World Airline; Airbus industrie GIE v Patel et al

                               :Positive and negative comity: competition authorities of one party can request enforcement action by authorities of the other and that the authorities of one party will refrain from enforcing their competition laws if such enforcement would unduly interfere with sovereign interest of the other.

                               :Positive comity: one state can request another to enforce its laws with respect to conduct occurring within its borders that is harming the interest of the requesting state – voluntary and discretionary.

· Balancing of states’ interests: comity= balancing; good faith; state whose interest weighs heaviest should be state with strongest territorial links to subject matter.
                                        : juridical demarcation of interests

· Conflict of laws solution: apply proper law of agreement to determine if states competition laws apply

                                         : abstention or doctrine of self-restraint

                                         :should it be a matter for courts or a political process?

· ILM as governing law: balancing process regarded as proper process, extraterritorial laws no application

                                               : exception- mandatory laws of lex fori

· Blocking statutes: in reponse to extraterritorial legislation, prohibiting state authorities or nationals to co-operate with the state exercising extraterritorial jurisdiction and recovery of damages (claw-back provision).

· Internet and active participation: Regulation: EC- law of place where service provider is established should govern its behaviour; place where server located unsuitable; place where website owner located arbitrary and not relevant to website behaviour

                                          : does not exclude effects doctrine but courts reluctant to exercise jurisdiction just because of passive presence of info on internet. State should control conduct of own citizens if wishes to regulate intnl commercial conduct

3. The foreign act of state doctrine

a. Meaning of doctrine

· Relates to principle of territoriality

· = states generally accept the acts of a foreign state performed or exercised in its own territory. Executive, legislative or judicial, not adjudicated
· The doctrine relates primarily to foreign executive and administrative acts which affect individuals or their property

b. Content of doctrine

· Courts of one state will not adjudicate on the validity of another states’ acts performed in its own territory

· In intnl trade it means act of foreign state performed in commercial sphere will have to be accepted, eg refusal of licenses, border crossing of goods, tariff increase or confiscation of goods; no claim for damges in foreign court

· Such act may affect specific performance in indiv contract, but will only render it impossible if contract is wholly situated in foreign territory, viz foreign act must completely regulate all aspects of the contract
c. Legal nature of doctrine

· No general PIL obligation to recognise foreign act of state

· State may refuse to give effect to act if it volates intnl law, does not violate principle of equality of states if not give effect to act in own territory

· Doctrine is applied in important commercial nations and should be taken into account by intnl trade law

d. Exceptions to doctrine

· A state and its courts should not give effect to or recognise foreign act of state if that act violates the public policy of the forum state
· Intnl trade law- application of foreign act of state violates intnl law principle, not applied; if state acted as partner to transaction not as state, actions justiciable

· No customary intnl law oblig to recognise law of another state

· Court will not apply foreign tax or criminal laws

· Courts not always apply foreign public laws

· Crt may adjudicate on foreign act of state if gov declares it ok, may violate principle of non-intervention in domestic affairs of other state

e. Act of state and cyberspace

· If gov hacks into foreign computers to obtain info illegal and should not be recognised as act of state

Ch 8 Pacta sunt servanda
1. PSS as basis for private and PIL

a. Basis for private and PIL
· = agreements must be honoured= basic principle of intnl law

· Grundnorm on which all intnl transactions are based

· VC on law of treaties: principles of free consent, good faith and PSS are universally recognised

· Agreements in force must be implemented and is binding unless conflict with jus cogens

b. Role in law of contract

· Not in Rome but under canonists, today most basic legal principle of contract recognised by civilised nations

· Liamco v Libya; A Racke v Hauptzollampt Mainz

· Natural justice and economic need

· PIL and ILM share grundnorm

· Endows intnl contracts with validity

· National court applying own law may alter principle of PSS

c. Consequence of same grundnorm

· Same meaning in PIL and ILM, but in PIL practice of states give content to concept, in ILM merchants and private law corps determine development

d. Content
· Law of contract and law of treaties

· All rules applicable where a binding promise or agreement exists, and all rules dealing with exceptions to and termination of the promise are part of the content of the principle of PSS

· Content in PIL= Vienna convention on treaties, ILM= CISG

· Not universal embodiment of content but genral, internationally acceptable content

2. The coming into being of a contract

· Consensus

· Void if duress, fraud, coercion or supposition

·  Restitution in integrum if performed i.t.o. void contract – parties placed in position they were before conclusion of putative contract

· May also claim on basis of enrichment if contract was void or becomes invalid or unenforceable

3. The termination of a contract

a. Consent, performance and breach of contract

· Contract terminated by consent, performance of obligations or material breach giving other party right to terminate

b. Impossibility

· If impossibility results from the permanent disappearance or destruction of an object indispensible to execution of agreement

· Not result of actions or negligence of part raising it as ground for termination
· Unidroit principles for intnl commercial contracts- impossibility at conclusion of contract not ground for termination; but performance which is impossible in law or in fact cannot be required. Other remedies may be available. Exception- refusal of public permission voids contract

c. Force majeure

· Vis maior

· Performance becomes objectively impossible as result of circumstances over which the parties had no control and for which they cannot be blamed, after conclusion of the contract, of legal or physical nature.

· Similar to rebus sic stantibus

· Sometimes postpone contract

· Iran-US claims tribunal: in cases of force majeure, loss should lie where it falls, losses allocated equitably between parties in proportion to performance already rendered.

· Force majeure clauses: suspends contract, oblig to prove and make best efforts to overcome

· War , civil disturbance, strikes

· Governmental refusal to allow export license or move money if it was not foreseen

· Must not be able to overcome FM with financial hardship eg more expensive export license
· Culpa in contrahendo: Part of ILM: liability is imposed on party whose negligence during contractual negotiations led to invalidity of contract or prevented its perfection

· Principle of pactum de contrahendo: agreement to conclude formal contract: perties must negotiate in good faith with view to concluding contract

d. Rebus sic stantibus

· In VC, part of ILM
· Fundamental change to circumstances existing at time of conclusion of agreement which was not foreseen by parties may be invoked as ground for terminating or withdrawing from agreement if the existence of those circumstances constituted an essential basis of the consent of the parties to be bound by the agreement and the effect of the change is to radically alter the extent of the obligations to be performed under the agreement.

· May suspend agreement

·  Requirements for successful defence of RSS: very important, unforeseen change of circs, destroyed economic base of contract, making performance excessively onerous.
· UNIDROIT principles for intnl comm. Contracts : may terminate contract on basis of hardship

4. Principle of good faith

a. Basic principle

· Fides nb in ILM, particularly CISG

· Nb in treaty law

· ICSID tribunal Tecnicas Medioambientales Tecmed SA v the united mexical states: principle requiring states to give foreign investors fair and equitable treatment

b. Basis of estoppel, legitimate expectations and abuse of rights

· Estoppel: state is prevented from denying a clear representation made with the intention that it should be relied upon if  such a denial will have the effect that the entities or persons relying on such a denial will be prejudiced.
· Requirements: party invoking estoppel must have been induced to undertake legal action or inaction, by relying in good faith, upon the clear and unambiguous  representation by the other part, which caused damage to the relying party or advantage to the representing party.

· Substantive rule, origin in national law

· Shufeldt : arb tribunal applied estoppels between indiv and state

· Marvin Feldman V Mexico: iCSID tribunal – wrong. Confused prescription and estoppels, excepted tax authorities

· Principle of abuse of rights: states are obliged to exercise their rights reasonably and without infringing on the reasonable expectations of other states

·   Distinguish from ultra vires- no longer exercising right

c. GF in ILM

· UNIDROIT principles for intnl comm. Contracts- GF cannot be excluded or limited

· Recognised by arb tribunals

· Supplements PSS

· Part of European common law- provisions of contract had to be interpreted in consideration of all interests reasonable nad purposeful, and that the oblig flowing from contract be measured likewise
· GF role in validity of choice of law to govern contract

5.  Interpretation of contracts

· VC interpreted in good faith and in accordance with ordinary meaning of terms

· GF in ILM- common intention of parties more important than exact meaning of words

· Contra proferentum: ambiguous text interpreted to detriment of party who drafted it

· Ut res magis valeat quam pereat: interp that renders contract valid preferred over interpret that leaves it invalid or of no force and effect 

6.  Performance of the agreement

a. Specific performance

· Parties have oblig to fulfil what they agreed to in terms of contract

· Enforced? NY arbitration convention provides in theory for enforcement of arb awards ordering specific performance

· Usually money award.

· Specific performance not awarded against state, seen as violation of enforcing state’s public policy

· ICSID:  provides for enforcement by states of pecuniary awards in their territories although the award may contain obligs for spec perf

b. Exception non adimpleti contractus

· Part of ILM and European common law

· If one party claims performance by the other party before himself performing or tendering performance, the other party can raise the exception that he must also perform or tender performance

7.  Violation of PSS

- entitles party to compensation or terminate contract if serious breach

-duty to mitigate loss

- act promptly to enforce rights

- arb tribunals- full compensation, in position as if breach had not occurred

- damages and loss of profits

- damages limited to foreseeable consequences of breach

- damages for non-delivery calculated by ref to market price or replacement goods

- interest on damages

- European common law: fault plays role to determine liability for its breach

- ILM:fault considered by role of good faith and force majeure
- UN CISG contains rights and duties of buyers and sellers, also in case of violation of PSS.

SU 4 International transactions between individual and foreign state
Ch 13 Agreements with foreign states

1. The state as merchant
a. Comm. Contracts between states

· State is regulator and participant in intnl trade

· State merchants ILM may apply 

b. Comm. Contract between state and foreigner

· Agreement presumed to be gov by national law
· If state engages in comm activities in foreign country, law of choice or law which has closest link with agreement govs contract

2. Internationalisation of contract with individuals

a. Constructions of internationalisations

· Between state and foreigner: agreement constitutes its own system

                                                                 : agr gov by general principles recognised by civilised states

                                                                 : agr gov by Itnl comm treaty law

                                                                  :some agr eg concessions regarded as intnl administrative contracts

                                                                 :state confers ad hoc intnl legal personality on indiv

                                                                  : state can bind itself unilaterally

                                                                  : parties can select IL to gov contract

· Texaco v Libya: intnl contract has elements not all located in same territory; parties may choose law gov contract; reference to general principles sufficient to internationalise a contract
b. Reasons for internationalisation

· Unreliability of states

· States may use national law to escape oblig by legislation or executive acts

· Texaco v Libya: state cannot invoke sovereignty to disregard obligations freely undertaken

c. Stabilisation clauses

· State agrees not to use sovereign or legislative power to change provisions of contract

· 3 techniques: prov may state that investor’s rights will remain unaffected by subsequent legislation or administrative actions

                                       : prov that agreement will prevail over any future legislation or administrative regulation

                                        : agr to be interpreted and applied according to law of the state at the time of conclusion of the contract

· If state changes laws in violation of stabilisation clause, = violation of contract and PSS
· Difficult to prove breach without stab clause, clause facilitates proof, may affect amount of compensation

· By itself clause does not internationalise contract

· Many legal systems wont apply clause because of rule that state’s legislative and exec power may not be curtailed by contract, foreign act of state doctrine.

· Clause valid under intnl law and customarily used by states and investors

d. State contracts subject to ILM

· Selection of proper law: many of the constructions in a inappropriate for agr betw state and indiv; mostly for concession and foreign investment contracts

                                               : contract of sale- best construction is one using proper law of the agreement
                                               :ILM is applied when parties have chosen it

                                               : state may choose ILM

· Criticism of proper law internationalisation: contract remains anchored in national law; but even if PIL gov contract, court of state party to contract would have to apply states mandatory rules; so whether contract is anchored in intnl law or whether intnl law applies as proper law, does not necessarily affect application of lex fori’s mandatory rules

3. The state and PSS

a. Bound by PSS

b. Legal justification for breach of contract by states 
· State enjoys exceptions to principle of PSS not enjoyed by indiv

· Eg sovereignty, act in public interest- expropriation, rebus sic stantibus

c. Compensation and restitution in integrum

· Violation of contract and PSS = oblig to pay compensation, as if oblig had been fulfilled

· Distinction between valid expropriation or unlawful breach should not affect comp

· Enforcement of restitution in integrum against state unlikely, will violate public policy of most states
d. Arbitrability of foreign acts of state

· Convention on the settlement of investment disputes between states and nationals of other states (ICSID) and UN Convention on recognition and enforcement of foreign arbitral awards 

· State may consent to its contract with indiv being arbitrated and ensuing award being enforceable in municipal courts even if foreign act of state

· ICSID- award must be enforced

4. Jurisdiction over foreign states

a. Non-immunity of foreign states

· Intnl law does not forbid or compel a state to exercise jurisdiction over another state in respect of its commercial dealings with indiv

· Depends on national law, but almost all states allow their courts to exercise jurisdiction over foreign states as far as their comm acts/ acta jure gestionis are concerned

·  Intnl law has never conferred immunity in coom arb proceedings betw states and indiv

b. Immunity of states

· States enjoy immunity for sovereign acts/ acta jure imperii

· Certain property of foreign state also immune and cannot be attached: property used for non-comm purposes, property directly serving consular purposes and property designated or coming from IO’s

c. Distinction between comm and sov acts

· State enjoys no immunity for its comm acts

·  To determine nature of transaction: content of transaction and could indiv also conclude transaction?

· Transport contracts with parastatals comm in nature

d. Sov acts affecting comm state contracts

· Contract of sale entered into by state subsequently affected by sov act: market-place doctrine/ once a trader always a trader rule

· If a state has acted on the comm plane it cannot afterwards unilaterally free itself of its comm obl by way of sov acts

· Rule does not apply if sov act is general sov act with no relation to previous comm act and do not have as purpose repudiation of original comm act

e. Waiver of immunity

· Express and implied: clause in contract stating that state consents to jurisdiction of foreign court in respect of any dispute that may arise out of the contract.

                                                   : implied if state sues indiv in foreign court

· Arb clauses: agreement to arbitrate is a waiver of immunity in so far as the assistance of the courts is necessary to support and control the process of arbitration: EC on state immunity

                                     : not seen as consent to any and every state jurisd, but jurisd of court of particular arb procedur

f. No immunity before arb tribunals

·  Whether sov act or comm act irrelevant

· General rule that state that has concluded arb clause with private business partner forbidden to claim immunity before  arb tribunal.

g. Immunity from execution

· Execution only allowed against commercial property of state

· Waiver from jurisdiction AND execution, then execution against all property of state

5. The meaning of the state

a. State entities

· Sometimes problem with parastatals

· If state, stabilisation and immunity clauses, if not state, party can claim force majeure if subsequent sov act of state invalidates agreement

·  State can be party to contract if contract concluded by separate legal entity  if state approves or confirms contract or contract subject to state approval

b. Separate entities and immunity

· Entity with legal personality separate from state not entitled to immunity, even if performs public functions

· Can entity sue and be sued in own name?

· If entity performs sov act, may be granted immunity

c. State entities and drawing the state into a contract

· Should corporate veil be lifted in case of contract concluded by state entity with separate legal personality in order to draw the state into the contr relationship

·  State drawn in if approved contract or played role in conclusion

· Separate personality principle generally respected

· State not held liable for debts of state entity with sep legal pers

· Clause to protect: waiver of immunity; waiver of force majeure; prohibiting entity from ceding rights to state entity with immunity

· Arb trib reluctant to draw state into relationship unless consented or full control of entity/ state corporation, not on basis of approved contract

· What indicates need for lifting of veil?:  degree of state control, entity performs state functions, prejudice to third party and state can avoid oblig with impunity

Ch 14 Foreign investment agreements
The multilateral investment guarantee agency MIGA
1. National investment insurance and the need for MIGA

· World bank convention establishing the MIGA- to foster private foreign investment by alleviating concerns related to non-commercial risks

· Agency issues guarantee, co-insurance and re-insurance against non-commercial risk in respect of investments in a member country originating from other member countries

2. Covered risks

a. Currency transfer

· Introduction of restrictions by host state on transfer of its currency outside of its territory into a freely usable currency

· Not restrictions on use of capital in host state

· Investor can insure himself against restrictions placed on current transactions or which violate his investment agreement with the host state or a BIT between his state and the host state
b. Expropriation measures

· Any legislation or administrative action attributable to the host government which has the effect of depriving the holder of a guarantee of his ownership or control of or a substantial benefit from his investment

· Not non-discriminatory measures of general application which governments normally take to regulate economic activity in their territory

· Includes creeping expropriation, administrative omissions

· Not general taxation, tariffs, environment and labour matters

c. Breach of contract

· Any repudiation or breach by the host government of the contract

· Limited- only if no recourse to judicial or arbitral forum, or decision not rendered timely or cannot be enforced

· Not if recourse to host state’s courts
· If intnl arb guarantee only operative if award cannot be enforced

d. War and civil disturbance

· International and internal conflict

· Not criminal actions

3. Non-coverable risks

a. Commercial risks

b. Devaluation or depreciation of currency

c. Losses caused by actions of host state to which holder of guarantee agreed, was responsible for or action of host state before conclusion of contract

4. Eligible investments and investors

· Equity interests, medium or long term loans made by or guaranteed by holders of equity in the enterprise concerned, such forms of investment as may be deemed by the board of the agency

· Only if investment made in territory of developing country which is also a member of MIGA convention

· Host country must approve issuing of guarantee

· Natural and juridical persons as long as they belong to member state of convention and not national or inc in host state
5. The contract of guarantee

· Host gov must approve issue of guarantee

· Issue without approval prohibited- guarantee will be void

· T’s and c’s of contract determined by agency

· Total loss of guaranteed investment not covered, any percentage

· Holder is obliged to exhaust appropriate administrative remedies before payment is made

· Dispute on contract arbitrated –ILM

6. Subrogation

· Upon paying compensation to holder, agency is subrogated to rights and claims of holder against host state

· Subrogation recognised by all member states

· Relationship after cession between host state and agency gov by intnl law

7. Extension of risk

· List of risks mentioned in convention not exclusive

· Agency may on applic by host country and investor extend risk to other non-comm risk: kidnapping, terrorism, restrictions on im/exports
SU 5 international sale of goods
Ch 15 the international sale of goods

1.  The international sale of goods convention of 1980
a. Background 

· UNIDROIT- hague conventions- failed

· UNCITRAL (UN Commission on intnl trade) : CISG- UN Convention on Contracts for INTNL sale of goods

· Not be party to both

2. Application of CISG

· General: applies between parties to contract of sale of goods whose places of business are in different states when states are contracting states or when rules of private intnl law lead to the application of the law of a contracting state 

· States may declare themselves not bound by condition concerning rule of priv intnl law

· If CISG- nationality, civil or commercial character of them or contract not taken into account

a. Application because states are parties

· If states parties, CISG rules ; irrelevant nationality of parties, where contract concluded/ performed, or that goods cross borders

b. Application by way of private intnl law

· If Conflict of laws indicate party members. Law to apply, CISG applies, if other parties law applies to contract through conflict of laws, and party not member of convention, CISG not applied

c. Exclusion of CISG by parties
· CISG applies through national laws of parties, but parties to contracts may exclude or limit its application

d. Application by choice of parties
· Autonomy of choice of law- CISG may be chosen to apply to contract expressly, or choice of proper law of state member may indicate choice, does not necessarily indicate ILM to apply

e. Application of the CISG as result of the choice of ILM

· Choice of ILM as law to apply to contract may indicate CISG applies, represents body of general legal rules accepted by states, best to expressly state CISG to apply

f. Aspects governed by CISG

· Sale not defined

· Contracts for supply and manufacture of goods = sale, unless party who orders goods supplies raw materials

· Governs formation of contract, rights and duties of buyers and sellers

g. Contracts not governed by CISG

· Not apply: goods bought for household personal or family use; by auction; on execution or otherwise by authority of law; stocks, shares negotiable instruments or money; ships, vessels, hovercraft , aircraft; electricity; supply of labour/ services
· Movable tangible corporeal things

h. Legal aspects not governed by CISG

· Validity of contract or provisions, usage effect of contract on property in the goods sold

· Intention to avoid interference with state notions of public policy, minors or people lacking capacity, violations of exchange control reg

· Fraud, duress, illegality mistake

· Creditors rights and insolvency proceedings

· Does not apply to products liability for personal injury

3. CISG and principle of PSS

· CISG must be complemented by ILM, intnl odre public, principle of PSS, cannot on own gov intnl contract

· Might take precedence over PSS because of lex specialis derogat lex generalii, unless CISG refers back to national law counter to intention of parties to intnlise contract
4. Interpretation of the CISG and the ILM

· CISG contains general principles governing its interpretation- regard to be had to intnl character, need to promote uniformity in application, observance of good faith in intnl trade

· In case of lacuna, general principles first to be applied, (ILM), if fails, conflict of laws

5. Usage and CISG

· Parties are bound by any usage to which they have agreed and by any practices which they have established between themselves

· Presumption in convention: parties are considered unless otherwise agreed to have impliedly made applicable to their contract or to its formation any usage which the parties knew or ought to have known and which in intnl trade is widely known to and regularly observed by parties to contracts of the type involved in the particular trade concerned
· Subjective usage- exists between parties; regarded as contractual term
· Objective usage – international  usage; might be regarded as governing law as part of ILM
6. Form of an intnl contract

· Need not be in writing

· May be proved by any means even witnesses

· Intent of party nb acc to statements, conduct, relevant circs eg practices between parties, negotiations, subsequent conduct

· MCC Marble ceramic center inc v Ceramic nuova D’Agostino SPA

· Parol evidence rule not applicable to contracts under CISG

7. Formation of contract
a. The offer

· Offer= basis of contract 

· Must contain all essential elements

· Validity of offer not reg by CISG

· To one or more persons, definite, indicates intention to be bound on acceptance, 

· Sufficiently definite if indicates goods, expressly or by implication fixes, or makes provision for determining the quantity of the goods and the price

· Offer effective when it reaches offeree, may be withdrawn before then even if irrevocable;  or revoked before acceptance dispatched
· Offer cannot be revoked if it indicates by stating a fixed time for acceptance or otherwise that it is irrevocable or if it was reasonable for the offeree to rely on the offer being irrevocable

· All offers terminated upon rejection reaching offeror 

b. The acceptance

· Statement or other conduct

· Effective at moment indication of assent reaches offeror

· Must reach offeror within indicated time or reasonable time

· Oral offer must be accepted immediately

· Reoly which contains additions, alterations etc= counter-offer

· Time-period runs from moment of despatch of telegram or letter

· Time period via telephone, or other instantaneous communication runs from moment offer reaches offeree

· Late acceptance may be condoned
· Contract is concluded the moment an acceptance of an offer becomes effective in accordance with provisions of CISG

· For purposes of formation of contract, an offer or declaration of acceptance reaches the addressee when when it is amde to him orally or delivered by any other means to him personally, to his place of business or his postal address, or if he does not have them, address of his place of habitual residence

8. Obligations of the parties

a. Seller 

· Deliver the goods
· Hand over any documents relating to them, transfer property in goods as required by seller and CISG

· CISG principle: seller delivers at his place by placing goods at disposal of buyer

· Document determined by contract or intnl usage

· Transfer of property rights not reg by CISG

· Carriage of goods- as agreed appropriate in circs and acc to usual terms

· Insurance by either, seller to give info req

· Delivery must be on date or during period in contract, or if no time, within reasonable time

· Goods must be of description quantity and quality in contract

·  Buyer must examine goods

· Notify seller in reasonable time of defect in goods (2 yrs) unless seller knew of defect

· Goods free from third party rights

b. Buyer

· Pay price; take steps/ comply w formalities to enable payment= letters of credit, bank guarantees, foreign exchange, 

· Take delivery

· Currency of place where payment should be made if not in contract

·  price generally charged for such goods sold under comparable circs in trade concerned at time of conclusion of contract, only if provision that proposal should fix price does not apply, when operation of latter has been excluded by specific agreement or intnl usage
· If not particular place in contract, buyer must pay at sellers business or where handing over of goods or documents take place

· Payment against delivery of goods, can be made condition by seller, buyer entitled to examine before payment

· Obliged to take delivery of goods and perform all reasonable acts to enable seller to effect delivery

9. Remedies for breach of contract

a. Buyer

· Performance- court only allowed to order specific performance if own law allows it

· No spec perf if buyer avoided contract, claimed reduction in price or compensation on account of non-performance

· May give seller additional periods in which to perform
· Buyer may avoid contract- fundamental breach by seller, non-delivery, no delivery after extension period or declaration that wont deliver

· CISG Fundamental breach= breach which results in detriment to other party to substantially deprive him of what he is entitled to expect, unless the party in breach did not foresee, and a reasonable person of the same kind in the same circs would not have foreseen such a result

· If goods do not conform buyer may reduce price, but not if refuses to accept performance

· Partial delivery- contract only avoided in entirety if amounts to fundamental breach

· damages

· CISG does not allow municipal court to grant seller grace when buyer resorts to remedy for breach

b. Seller

· Require buyer to pay price, take delivery, perform other obligations

· Extension of time given
· Seller avoid contract: fundamental breach, buyer does not perform in additional time, buyer declares he will not perform : only if does so before he becomes aware of late performance or within reasonable time of breach

· Avoidance only allowed within strict parameters of convention

· No grace by municipal courts

· Damages

10. Passing of risk

· When buyer takes delivery or goods placed at his disposal , or when delivery is due and buyer aware goods are at his disposal

· When goods handed over to first carrier for transmission, if at particular place then only from then

· Goods clearly identified to buyer

· Goods sold in transit: moment of conclusion of contract

· Effect of passing of risk: buyer still liable to pay the price even if goods lost or damaged unless through act or omission of seller

11. Damages

· CISG: sum equal to loss incl loss of profit

· Damages  not exceed  loss foreseen by party in breach at time of conclusion of contract in light of facts and matters of which he then knew or ought to have known
· Total reparation, cred placed in pos as if no breach, limited by objective and subjective foreseeability
· Difference in price between contract and substituted transaction

· Duty to mitigate

12. Defences

· Vis maior recognised, party must give notice of impediment and inability to perform

· Absence of fault  not general excuse for non-performance under convention, only if event over which he has no control

· Provisions of contract determines fault of party in relation to event

· Uncontrollable event only excludes oblig to pay compensation

· Party may not rely on other party’s failure to perform if that failure was caused by first party.

13. Effects of avoidance

· Releases both parties from oblig subject to any damages payable 

· Provision re dispute settlement and oblig after avoidance not affected by avoidance
· Restitution
14. Preservation of goods

· Party in possession obliged to take reasonable steps to preserve goods in spite of others failure to perform

· Buyer has lien on goods against seller for reimbursement of cost of storage
15. Binding nature of CISG in intnl law

· Does not prevail over any intnl agreement 

· State may declare itself bound by either formation or sale of goods CISG provisions

· Federal states may apply provision to only some states

· States with similar legislation on matters in CISG may declare CISG does not apply between them, 

· May declare writing only

· Convention forbids reservation not authorised by CISG

16. CISG and the ILM

· Part of ILM, important legal source of norms applicable to intnl commerce

· CISG treaty, but self-executing and capable of direct application to individual relationships
·  Operation in state dependant on municipal law, but may still be chosen as proper law

· Application of intnl trade usage  (customary law) priority over express provisions of CISG

17. Hague convention and CISG

· Private intnl law role to play in ILM, not been discarded by CISG

· Hague conference on private intnl law – convention on law applicable to contracts for intnl sale of goods

· Compatible w CISG aims to complement provisions

· Application: determines law applicable to contracts for sale of goods between parties in different states and in cases involving choice between laws of different states unless such choice arises solely from stipulation between parties as to applicable law
· Does not cover all issues excluded by CISG

· Recognises party autonomy in choice of law, if not chosen, sellers national law unless contract negotiated and concluded in buyers state, seller must perform in that state or contract concluded on buyers terms

· Law chosen also applies to validity

· ILM may be chosen by parties

· Formal requirements of governing law of convention or of place where contract concluded or act performed applies

· Hague convention does not preclude application of mandatory rules, and public policy only if incompatible with public policy

INCOTERMS: International rules for interpretation of trade terms

1. General nature

· How goods should be delivered

· Intnl chamber of commerce

· Only certain aspects eg duties of parties, passing of risk, delivery of goods, regulation of insurance, documentation and matters incidental to import and export of goods.

· Incoterms refer to legal relationship between seller and buyer in intnl trade

· Parties in contract of carriage not affected

· Contract of carriage determine obligations of shipper or sender with respect to delivery of the goods to the carrier

2. Legal force of incoterms

· Lack force of law but apply to contract if parties made them applicable or expressly or impliedly referred to them

· Contractual provisions, but may have legal force as custom or general principles of law recognised by states

· May be regarded as part of the governing law of an intnl contract of sale governed by CISG

· If chosen as extrinsic interpretation measures and parties chose ILM as governing law no reason why incoterms not part of governing law of contract

· Conflict between CISG and incoterms as far as risk of loss of goods in transit concerned.  Intention of parties NB. If CISG chosen and incoterms specified, incoterms priority
C-terms

· Seller fulfils contract in country of shipment or despatch

· Shipment contracts

· Sellers obligation fulfilled as soon as he has delivered goods to carrier

Cif-terms

· Seller pays cost, freight, insurance

· Seller gets export licences and authority

· Notify buyer that goods loaded

· Seller furnish buyer with transport doc

· Buyer must be enabled to claim goods on arrival and sell them in transit

· Seller packages goods, pays dues and taxes til loaded

· Buyer accepts doc and claims goods

· Buyers risk once goods passed rail at shipment, pays costs and duties incurred

· Buyer pays duties, taxes, unloading, documents, pre-shipment inspection

· Delivery of good until bill of lading transferred to buyer

Cfr-terms-  no insurance
Cpt/cip-terms- carriage paid to destination, carriage and insurance paid. Shipments not by sea

             f-terms

· shipment contracts, seller must deliver goods to carrier, free from risk and expense to buyer

fob-terms

· free on board

· risk transferred once goods pass rail

· seller doesn’t need contract of carriage or insurance

· buyer charters ship, responsible for delays by ship, cost of transport documents, duties and taxes upon importation

· passing of property rights not always easily ascertainable
fca-terms fob equivalent for road  rail air

fas-terms- free alongside ship

ex-works- goods available at premises

            d-terms

· sellers obligation extended to country of destination

· also called arrival contracts

des-terms- delivered ex ship

daf-terms delivered at frontier 

ddp-terms- delivered duty paid

ddu-terms- delivered duty unpaid

deq-terms- delivered ex quay duty paid

