International Law: Section B. Topic 2.

Immunity as an Exception to Jurisdiction - State/Sovereign Immunity


-states have jurisdiction over all persons within their territory and over all acts that take place within their territory
-certain circumstances that they will NOT exercise territorial jurisdiction {foreign sovereign, its property or agents are involved}
-in these circumstances, the persons/property are not exempt from legal liability/immune from observing the local law, but international law exempts them from exercise of territorial law.
-”all sovereigns are equal no one of them can be subjected to the jurisdiction of another wo surrending a fundamental right”
-has been held “the crts of a country will not by their process make a foreign state a party to legal proceedings vs its will” and this principle is “founded on grave&weighty considerations of public policy, international law and comity.” [Liebowitz v Schwartz]
-although a state may exercise jurisdiction over all events&people in its territory - certain cases it chooses not too (political!) (choice: based on reciprocity/comity or constituted in legislation)

1.sovereign immunity
immunity of head of foreign state,govt&dept

IMMUNITY FOR FOREIGN STATES:

2.diplomatic and consular immunity
immunities&privileges granted to foreign diplomats
& consuls

::SOVEREIGN IMMUNITY::

-immunity of a person of a foreign state from the jurisdiction of municpal crts
-today, sovereign immunity applies to the head of a foreign state, its govt and its govt departments
-two theories:

ABSOLUTE SOVEREIGN IMMUNITY RESTRICTIVE SOVEREIGN IMMUNITY
-state was immune from the courts of another -today, most states support this one
state iro all acts it performed -ito this theory, immunity will be granted iro -caused havoc acts acta iure imperii [governmental public activites] and not iro acts acta iure gestionis 
[commercial activities]
-”a foreign govt which enters into an ordinary 
commerical transaction with a trader .. must 
honor its obligations like others - if it fails to 
do so, it should be subject to same laws
as they..”
- Dugard thinks restricted/qualified immunity
iro commercial activities of states is now
customary international law
-> UN CONVENTION ON JURISDICTIONAL 
IMMUNITIES OF STATES&THEIR PROPERTY
“jurisdictional immunities of states&their property are generally accepted as a principle
of ‘customary international law’ and this 
convention approves the restricted immunity iro commerical transactions”

it was stated, that there was an ‘abundance of SA judicial authority .. in support of the absolute doctrine’ but the Judge also stated that ‘there is good reason to believe that rule of sovereign immunity has undergone an nb change and that the old doctrine of absolute immunity has yielded to the restrictive doctrine.’ [Inter-Science Research and Development Services (Pty) Ltd v Republica Popular de Mocambique]

margo J went on and concluded that the restrictive doctrine was a general rule of international law and SA crts were obliged to apply it, in absence of any statute or principle in SA law in conflict with the doctrine
(after a few other cases …)

- THE LEGISLATURE THEN GAVE ITS APPROVAL TO THE RESTRICTIVE APPROACH IN THE FOREIGN STATES IMMUNITIES ACT OF 1981 -



FOREIGN STATES IMMUNITIES ACT OF 1981:
-gives approval to the restrictive approach
-Act was adopted to regulate the circumstances in which a state will be able to raise immunity before a SA crt
-states that a foreign state is immune from the jurisdiction of a SA crt EXCEPT in specific instances.
immunity will NOT be granted:

1. WAIVER

-where a state waives its immunity
-must be express 
> IN WRITING BEFORE THE C.O.A ARISES (prior written agreement)
(a provision in an agreement that it is to be governed by SA law is not a waiver)
>EXPRESSLY&IN WRITING AFTER THE DISPUTE HAS ARISEN
>TACIT WAIVER/WAIVER BY IMPLICATION IS POSSIBLE - a strong degree of proof will be required!
(state is deemed to have waived immunity if it institutes proceedings itself, and this waiver extends to any appeal or counter-claim arising out of the proceedings)
-doesn’t include a waiver of immunity from enforcement of any judgment resulting from crt proceedings - this must be made separately

2.COMMERCIAL TRANSACTIONS

section 4: ‘a commercial transaction is
1. any contract for the supply of services/goods
2. any loan/other transaction for the provision of finance and any guarantee/indemnity iro any such loan/transaction or of any other financial obligation
3. any other transaction/activity of a commercial, industrial, financial, professional or other similar character into which the foreign state enters or in which it engages otherwise than in the exercise of sovereign authority, but doesn’t include a contract of employment btwn state and individual.’
- a foreign state will not be immune from the jurisdiction of municipal crts in proceedings relating to ‘commercial transactions’
-to determine whether a transaction is commercial, necessary to consider its nature and not its purpose
-[Victory Transport Inc v Comisaria General de Abastecimientos Y Transportes] acta iure imperii are limited to:
1.internal admin acts (expulsion of an alien)
2.legislative acts (nationalization)
3.acts concerning armed forces
4.acts concerning diplomatic activity
5.public loans
-note: CONTRACT FOR PURCHASE OF BOOTS FOR ARMY/BATTLESHIP FOR NAVY = COMMERCIAL
-also been held that a contract for the erection of an embassy is imperii
-see other cases [page 244 tb]

3.CONTRACTS OF EMPLOYMENT

-SA crts WILL exercise jurisdiction and a foreign state WILL NOT be immune where:
1.contract is concluded in SA AND
2.work must be completed entirely/in part in SA AND
3.when contract was concluded, the individual(companies incl) involved was a SA citizen/resident AND
4.when the action is instituted, the individual was not a national of the foreign state

-SA crts WILL NOT exercise jurisdiction and a foreign state WILL be immune where:
1.ptys agree that their disputes will be justiciable by a foreign crt OR
2.proceedings relate to the employment/activities of diplomatic, consular, administrative, technical or service personnel of a foreign mission

::DIPLOMATIC AND CONSULAR IMMUNITY::

-all states have an interest in the exchange and protection of diplomats and thus the rules of diplomatic protection are well settled and strictly observed
-political relations between states are conducted by diplomatic missions (ambassadors&diplomats)
-trade relations are managed by consular officials
-functions of diplomats&consuls differ - so special rules of immunity apply to each
VIENNA CONVENTION ON DIPLOMATIC RELATIONS 1961
VIENNA CONVENTION ON CONSULAR RELATIONS 1963
SOUTH AFRICA FINALLY ACCEDED TO THE VIENNA CONVENTIONS AND ENACTED LEGISLATION TO GIVE EFFECT TO ITS OBLIGATIONS


-applies to all diplomatic missions and members of such missions in the republic
-reason behind diplomatic immunity is to enable the mission to perform its functions [chaos would erupt if if host could have full access to foreign documents.]
-technical and admin staff also enjoy immunity but not the same as the diplomatic premises and person -> their immunity covers only civil/admin liability arising from official acts performed in the course of their duties
-diplomatic immunity can be waived [in writing b4 the c.o.a arises, expressly&in writing after the dispute, tacit waiver/waiver by implication is possible, but strong degree of proof will be required]

diplomatic immunties and privileges act:

-enacted in 2001 and makes sure that the two conventions are subject to the provisions of the Act to have the force of law in the republic

-it sets out that the conventions and act apply to all diplomatic and consular missions and their members in SA

-visiting heads of state and special envoys are granted immunity from criminal and civil jurisdiction of municipal courts and such privileges as conferred by agreement/as they enjoy with the rules of customary international law

-immunity is extended to UN, specialized agencies and their officials in SA

-intergovernmental org recognized by the minister of foreign affairs may be accorded immunity bmo agreement which are to be published

-the minister may also grant immunity wo an agreement by publishing it

-the minister must keep a register of all persons entitled to immunity from civil and criminal jurisdiction of courts and a complete list is to be published once a year

-if there is a dispute about entitlement to immunity in legal proceedings, a certificate from the Director-General of Foreign Affairs will be prima facie evidence

-waiver of a person whose is entitled to immunity is to be express and in writing

-if it appears that immunities/privileges accorded to a mission in SA are less than the immunity/privilege of SA in that state, minister may withdraw their immunities/privileges to that mission as appears to be proper

-all foreign missions, consular posts, UN, specialized agencies must submit written request to D-G for acquiring, constructing, reloacting, renovating, replacing, extending, or leasing immovable property in name of such mission/its representatives

-immunity extends to motor accidents and SA citizen may find himself wo legal remedy vs diplomat -> minister is allowed to compel persons entitled to immunity to insure themselves adequately vs claims resulting from motor accidents

-anyone, incl attorney, who ‘wilfully/wo exercise of reasonable care’ sues such a person is guilty on an offence for which the punishment is a fine/imprisonment not exceeding 3yrs

vienna convention on diplomatic relations:

-’has the force of law in the republic’ & ‘applies to all diplomatic missions and members of such missions’

-there is no right on part of a state to enter into diplomatic relations with another and there is no duty to maintain diplomatic relations once they’re entered into

-the receiving state has the right to declare any diplomat to be unacceptable even if the sending state has chosen such person, before he assumes his duties

-no explanation on part of the receiving state is required

-the head of the diplomatic mission assumes his duties after he has presented his credentials to head of receiving state

-art 3: functions of diplomatic missions … representing the sending state, protecting its interests and nationals in the receiving state, negotiating with the govt of receiving state, reporting on conditions in receiving state, promoting friendly relations btwn states, and may also perform consular functions

inviolability:

-to enable a diplomatic mission to carry out its functions, art 22 provides

1.premises of mission is inviolable - receiving state not to enter wo consent of head

2.receiving state under special duty to take appropriate steps to protect such premises vs intrusion, damage and prevent disturbance of peace or impairment of dignity

3.premises, furnishings and other property of mission as well as transport is immune from search, requisition, attachment or execution

-offical archives and correspondence - inviolable - mission allowed to freely communicate with own govt 

-diplomatic bag may not be opened/detained

-sanction: termination of diplomatic relations and expulsion of diplomats

-see page 261- 262 for examples!!!!

extraterritoriality of mission:

-agreed that the inviolability of a mission is based on functional necessity; that such inviolability is necessary to enable the mission to perform its functions properly

-no longer accepted that its based on the extension of the territory of sending state

-”diplomatic premises are not extraterritorial; acts occurring there are regarded as taking place on the territory of the receiving state, not on that of the sending state.” [Santos v Santos] [marriage solemnized in foreign embassy by a person who was not a marriage officer under SA law was invalid]


diplomatic immunity:
-diplomats are grantedextensive protection and immunities
-art 29: [person of a diplomatic agent shall be inviolable. he shall not be liable to any form of arrest/detention. receiving state is to treat him with due respect and shall take all appropriate steps to prevent an attack on his person, freedom or dignity]
-premises: [same as premises of mission -> not entered, not searched, requisitioned, attached or sold, not opened]
-art31: [agent enjoys immunity except in case of real action relating to pvt immovable property in receiving state unless its for the purpose of a mission on behalf of sending state; action relating to succession of which he is executor, administrator, heir or legatee as pvt person; action relating to professional/commercial activity exercise outside official functions; not obliged to give evidence as a witness]

vienna convention on consular relations:

-functions include the promotion of trade btwn sending and receiving state, protection of nationals on sending state who find themselves in difficulty in receiving state, issue of passports to nationals and issue of visas who wish to travel to sending state. 

-may also deal with interests of their ships if in a port city and resolve disputes btwn master and crew

-state maintains only one diplomatic missions, can be many consular offices

-consuls are not responsible for political relations with receiving state they enjoy lower degree of immunity

-premises or inviolable, and may not be entered wo consent of head

-consular archives, correspondence and bag are protected and officer may not be arrested/detained except in the case of a grave crime

-they are immune from jurisdiction of local crts ‘iro acts performed in exercise of consular functions’

-immunity may be waived by sending state

-honorary consul - less privileges, limited to official functions. (in cases where a local businessman represents states interests on part-time basis)

::IMMUNITY, HUMAN RIGHTS AND INTERNATIONAL CRIMES::

-founding documents of international crts make it clear that no immunity attaches to heads of state/govt or to senior govt officials

-principle of non-immunity for international crimes applies equally to incumbent heads of state/former heads of state

-ICJ held in the Arrest Warrant case that customary international law still recognises immunity iro international crimes for senior govt officials before national crts

head of state:

-distinction btwn immunity ratione personae [immunity that attaches to person cos of her status/office] and immunity ratione materiae [immunity that relates to acts performed in official capacity]

-immunity ratione personae attaches to senior officials whilst they are still in office
-immunity ratione materiae attaches to official acts and can be invoked by serving and former officials iro acts performed while they were in office

R v Bow Street Metropolitan Stipendiary Magistrate: Ex Parte Pinochet Ugarte (No 3)
-pinochet, former chilean head of state - arrested on a visit to Britain - ito extradition agreement by Spain - pinochet claimed absolute immunity from extradition proceedings - House of Lords - held a serving head of state WAS entitled to absolute immunity - BUT THE FORMER HEAD OF STATE WAS ENTITLED TO IMMUNITY ONLY FOR ACTS PERFORMED IN THE ‘EXERCISE OF HIS FUNCTIONS AS HEAD OF STATE’ - his acts did not fall within this - mass torture and human rights violations

Ghaddafi Case:
complaint filed in French crt vs Ghaddafi, Libyan leader - claimed Libyan govt was involved in bombing of UTA aircraft which caused the death of 156 passengers and 15 crew members - some were French citizens - complaint filed by a NGO and victims families - French prosecutor filed a motion for the annulment of the proceedings on basis of the principle of immunity of heads of state - crt accepted the plea and declined jurisdiction 

-growing international pressure for heads to be liable lead to THE IMMUNITIES FROM JURISDICTION AND EXECUTION OF HEADS OF STATE AND HEADS OF GOVT IN INTERNATIONAL LAW  adopted by Institute of International Law -> provisions comprise of non-binding soft law
-aims at ensuring that head of state can exercise its functions and responsibilities effectively and that their immunities are restricted to the minimum
-head remains subject to pvt law that protects creditors and others, and provides the head has no immunity regarding the misappropriation of his own state’s assets
-other states are obliged to to assist with the restitution of such assets to state to which they may belong
main provisions:
1.for period during which they are in office, heads of state/govt enjoy personal inviolability and absolute immunity from criminal jurisdiction
2.former heads enjoys inviolability/immunity solely iro acts which are performed in exercise of official functions ratione materiae
3.its expressly stated that they may be prosecuted for acts constituting crime under international law or misappropriation of state assets/resources
note:still regarded as soft law and hasn’t yet achieved customary international law status!!!!!!

[in Liebowitz v Schwartz the court recognises two bases for the immunity of states:]
In Liebowitz v Schwartz the court recognised that it is a principle of public
international law that the courts of a country will not, by their process, make a foreign
state a party to legal proceedings against its will, and that such immunity has been
admitted in all civilised countries. The court remarked that this principle was founded
on “grave and weighty considerations of public policy, international law and comity”.

Sovereign immunity has its roots in the immunity of the person of the foreign
sovereign (king) from municipal courts’ jurisdiction. Later this immunity was accepted
as belonging to the abstraction of the state and its organs. In other words, the acts of
the head of a foreign state, its government and its government departments cannot
be challenged in municipal courts.

The first basis, or explanation, for the existence of sovereign immunity is
international comity, or goodwill. International comity consists of principles that are
not “hard law” – in other words, they are not legally binding. These principles are
followed by states out of courtesy towards other states and out of respect for each
other’s laws and interests. Thus, one state will not subject another to the jurisdiction
of its own courts out of courtesy. Such courtesy is expected to be reciprocal.

The second basis for sovereign immunity is the sovereign equality of states. All
states are equal, and one cannot exercise authority over an equal (“Par in parem
non habit imperium”). Therefore one sovereign cannot be subjected to the
jurisdiction of another (at least not without the former’s consent).

[how the restricted approach to sovereign immunity came to be accepted in SA crts:]
For the sake of clarity, let us distinguish between the theories of absolute sovereign
immunity and restricted sovereign immunity.

According to the theory of absolute sovereign immunity, a state was always immune
from prosecution in the courts of another state with respect to all acts that it
performed. As we have explained above, proponents of this theory argue that all
sovereigns were equal and one sovereign could not be subjected to the jurisdiction of
another.

The theory of restricted (qualified) sovereign immunity entails that a state is, in
principle, immune from being questioned in the courts of another state, but it loses
this immunity when it descends into the market place. When a state acts as an
ordinary trader it is expected to honour its obligations and it is subject to the laws
which all ordinary traders must abide by. One must therefore distinguish between:

•public governmental acts (acta iure imperii): if claims arise from such acts, the
acting state will be immune from the jurisdiction of another state’s courts, and
commercial activities (acta iure gestionis): a state will not be immune from
jurisdiction if claims arise from these activities.

•It should also be noted that the 2004 UN Convention on Jurisdictional Immunities of
States and Their Property approves the doctrine of restricted immunity in the field of
commercial activities and its Preamble proclaims that the jurisdictional immunities of
states and their property are generally accepted as a principle of customary
international law.

Today, many states (eg Canada, USA, UK) support the theory of restricted immunity
(which is the fairer of the two from the ordinary trader’s point of view), although the
UK (whose judicial practice in this regard has been followed by SA courts) only
approved of the restricted approach in 1976 (Trendtex Trading Corporation v Central
Bank of Nigeria).

Development in SA law

Initially, South African courts applied the theory of absolute sovereign immunity. For
example, in De Howorth v The SS India such immunity was upheld in respect of a
merchant ship owned by the Portuguese government, because the vessel was found
to have been used for a public purpose.

In the SA case of Inter-Science Research and Development Services (Pty) Ltd v
Republica Popular de Moçambique the court concluded that the theory of restricted
sovereign immunity was a general rule of international law (and applied it). The court
observed that “[there was] an abundance of South African judicial authority…in
support of the absolute doctrine... [but]…there is good reason to believe that the rule
of sovereign immunity has undergone an important change, and that the old doctrine
of absolute immunity has yielded to the restrictive doctrine”. As to whether the
doctrine of stare decisis would present difficulty in implementing this change, the
court concluded that “the rule [of absolute sovereign immunity] stated in the earlier
English decisions no longer represents the rule of international law, and the ratio of
the earlier South African cases is therefore no longer applicable”.

The Inter-Science decision was approved by the court in Kaffraria Property v
Government of the Republic of Zambia. In the latter judgment the court emphasised
that customary international law did change from time to time, and when it had
changed (as had happened in the context of sovereign immunity) it was the duty of
the courts to ascertain the nature and extent of that change and apply the rule
accordingly.

The position of sovereign immunity in SA law was “solidified” by legislation (the
Sovereign States and Immunities Act of 1981).

[outcome of the case if absolute immunity theory is applied/restricted immunity theory is applied:]
(1) If the absolute immunity theory is applied, the money due could not be claimed
from Bolivia as it is absolutely immune from the jurisdiction of the South African
courts for contracts it has concluded.

(2) If the restricted immunity theory is applied, the contract will be seen as a normal
commercial transaction - in concluding the contract, Bolivia was not performing a
public governmental function, but was merely acting as a trader in the
marketplace. It would, therefore, not succeed in raising immunity and X would
get his money.

[practical problems with acts related to armed forces and diplomatic activity and concepts of acts iure imperii and iure gestionis:]
At the risk of oversimplification, one can say that an act jure imperii is a public
governmental act, an act which the state performs while acting with sovereign
authority, such as the passing of legislation.

An act jure gestionis refers to an activity of a commercial nature, in which case the
state will be in a position of an “ordinary trader”.

As for what “test” should be employed in order to determine whether an act is jure
imperii or jure gestionis, there were two schools of thought: one maintained that one
should look at the purpose of the act, while another supported the nature of the
transaction embodied in the act as being the deciding factor. What is the position in
South African law?

In terms of the provisions of FSIA, a foreign state is not immune from the jurisdiction
of municipal courts when the instituted proceedings relate to a “commercial
transaction” into which the state has entered. “Commercial transaction” is defined in
section 4 of the Act as:

(a) any contract for the supply of services or goods;

(b) any loan or other transaction for the provision of finance and any guarantee or
indemnity in respect of any such loan or other transaction or of any other
financial obligation;

(c) and any other transaction or activity of a commercial, industrial, financial,
professional or other similar character into which the foreign state enters or in
which it engages otherwise than in the exercise of sovereign authority, but
does not include a contract of employment between a foreign state and an
individual.

As is evident from the wording of section 4(c) of FSIA, the determining factor is
recognised as the nature of the contract, rather than its purpose. This was confirmed
in the judgment of the court in Akademik Fyodorov: Government of the Russian
Federation v Marine Expeditions Inc, where it was held that section 4(3) of the FSIA
poses an objective criterion based on the nature or character of a particular
transaction, contract or activity without reference to its purpose.

However, even with this guideline in mind, there may still be actions related to the
armed forces and diplomatic activities that will be hard to classify. You will probably
also recall the judgment in the American case of Victory Transport Inc v Comisaria
General de Abastecinientos Y Transportes, where it was held that acts related to the
armed forces, internal administrative acts, legislative acts, acts related to diplomatic
activity, and public loans are to be regarded as acts in which a state engages in the
exercise of sovereign authority – that is, acta jure imperii. The difficulty we are
referring to can be illustrated by the following example: suppose there is a contract of
purchase and sale in terms of which state A buys tyres for its army trucks from a
South African company. At first glance this is an act related to the armed forces, but
it would also fall within the scope of section 4(c) of FSIA because, as we pointed out
above, it is the nature of the contract (a purchase and sale contract), and not its
purpose (equipping State A’s army) which is relevant in this context. However,
Dugard highlights the fact that this view would “fail to have regard to the fact that
courts are likely to be weary in asserting jurisdiction over any matter related to the
armed forces”. In the American case of Aerotrade v Republic of Haiti, the Republic
of Haiti was successful in raising immunity against a claim for payment for military
equipment supplied to it for use by its armed forces.

Similar difficulty is encountered with the classification of diplomatic activity. For
example, in Prentice Shaw and Scheiss v Government of the Republic of Bolivia a
contract for the erection of an embassy was deemed to be an act jure imperii, while
in the English case of Planmount Ltd v Republic of Zaire a contract for the repairs of
an ambassador’s residence was classified as an act of a commercial nature.

[contrast the approach of the majority decision in ICJ in Arrest Warrant case with minority decision by ad hoc Judge van den Wyngaert:]
A Belgian court issued warrant of arrest against Mr Abdulaye Yerodia Ndombasi for
offences constituting grave breaches of the Geneva Conventions of 1949, and
crimes against humanity. When the warrant was issued, Mr Yerodia was the Minister
for Foreign Affairs of the DRC. The Congolese government claimed the process
constituted a violation of the rules of customary international law on absolute
inviolability and immunity from criminal process for incumbent foreign ministers. The
Belgian court was able to issue the warrant because, at the time, Belgian law
endowed the courts with universal jurisdiction over serious breaches of international
humanitarian law, without the possibility of raising immunity rationae materiae
(immunity with respect to acts performed in the exercise of official functions).

The ICJ majority hearing the case of DRC v Belgium concluded that a Minister of
Foreign Affairs enjoyed the protection of customary international law, and was
entitled to immunity from prosecution to the extent enjoyed by a foreign Head of
State. This means that, while in office, a Minister of Foreign Affairs has absolute
immunity rationae personae from criminal process before national courts, even for
crimes against humanity and war crimes. By issuing the warrant, Belgium had
therefore violated international law. Once the Minister of Foreign Affairs stepped
down, he could be prosecuted for acts committed in his personal capacity, although
he would still have immunity for acts committed as part of his official duties while he
was in office (immunity rationae materiae).

Ad hoc Judge van Wyngaert wrote a dissenting opinion, criticising the finding that
Ministers of Foreign Affairs enjoy such immunity under customary international law.
Not only was state practice in this regard insufficient, but the negative state practice
of not instituting criminal proceedings against Ministers of Foreign Affairs could not
comply with the requirement of custom if it could not be shown that there was a
conscious awareness of a duty not to prosecute on behalf of states. Furthermore,
such a finding would fly in the face of recent developments along the lines of
accountability for international crimes.

