IOS Discussion Class notes


Overview

· when given legislation, READ it before trying to interpret it

· read it in CONTEXT of the whole Act

· read it in light of CONSTITUTION (especially the Bill of Rights)

· keep common-law PRESUMPTIONS in mind

Interpreting legislation

· first understand the literal meaning of the legislation 

· keep the secondary and tertiary rules of interpretation in mind

· find the PURPOSE of the legislation

· the three phases of the interpretation process (pages 9 and 10) are just a guide and are not in the exam

· compare the purpose with the actual TEXT
· it the purpose and text contradict each other then MODIFICATION OF MEANING of the test is done (in line with the Constitution and presumptions)

What is legislation? Page 11
Know the categories of legislation page 12 - 16, specifically:
·   
Do not study paragraph 2.2.1
·  
Hierarchical categories

· Original legislation

· Delegated legislation (subordinate legislation)



Derives power from enabling legislation



Cannot go beyond boundaries of original legislation

Example:

Question: You are given an extract from legislation: The Minister issues regulations in terms of legislation. Do the rules of statutory interpretation apply?
Answer: to determine whether the rules of statutory interpretation apply you will need to discuss sections 1 (application of the Act) and 2 (what is the law) of the Interpretation Act. And after the discussion can you then state your answer i.e. yes or no.

Definitions 
Please note that you need to know these definitions to be able to answer the exam questions although you will not be asked to give the actual definition

Adoption – process of Act going through Parliament

Promulgated – made known

Assent – once it has the signature of the President it is law
Government gazette – once printed in the gazette the law is enforceable 

Know 
Section 13 of the Interpretation Act as it gives guidelines as to when
 law comes into force (date of publication, date specified in Act, date to be proclaimed by President). The applicable case law with regard to this section is Queen v Jizwa.
Section 16A of the Interpretation Act; if for any reason, the government printer is not able to print legislation, the President will decide on any other means to make legislation known

       - 
know the difference between section 16 and 13
·  
read chapter 3 and 8 together

Demise and amendment of legislation page 37

Know 

·  
Reading in (most severe form and quite rare)

·  
Reading down

·  
Severance

·  
Relevant case law : National Coalition for Gay and Lesbian Equality v Minister of Home Affairs 2000
· Show why case law is relevant
· Do not give facts, only the principles unless stated

· The principles that need to be considered before ‘reading in’ or severance can be applied

Budgetary intrusion: before severance or reading in can be applied it must have been catered for in the national budget. Reading in cannot be applied if it will cost money that has not been allocated. 

How legislation is interpreted page 47- 
Know 

       - 
 The five practical interrelated techniques for constitutional interpretation (Grammatical, Systematic, Teleological, Historical, Comparative) 
·  
Section 39 of Constitution, the Interpretation clause

·  
Section 39(2) deals with the interpretation of any legislation

·  
Section 39(1) deals with the interpretation of the Bill of Rights 

·  
Section 233 of the Constitution deals with the interpretation of legislation in light of International law 
· 
Do not study paragraph 5.3 
Research page 75- 

·  
Internal aids, also known as intratextual aids; these are found in the text e.g. definitions

· The long title

· The preamble (if there is one)

· The purpose of the Act 

· You must be able to differentiate between these
·  
Section 240 of the Constitution: understand it Internal aids, also known as intratextual aids; these are found in the text e.g. definitions

·  
Read through sections 82 and 184 of the Constitution

·  
Know that the Constitutional Court is entrusted with the safe keeping of signed national an provincial legislation
·  
External aids, also known as extratextual aids; these are not found in the text of the legislation but assist in the interpretation process e.g. dictionaries and the Bill of Rights.
Peremptory and directory provisions page 109- 

·  
if it requires exact compliance with provision: peremptory

·  
if it requires substantial compliance: directory

· There is no choice whether to comply or not

In chapter 10 only paragraph 10.3 to be studied
EXAM tips

· pay attention to tutorial letter 102 as it discusses the May/June 2008 exam
· you will be given an extract from legislation and the questions will be based on that 
if you need any help or have any questions you can email the lecturer, Isabel on southi@unisa.ac.za or call her on 012 429 8499 
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