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Name the 5 examples of original legislation
1. New Acts of Parliament
2. New Provincial Acts
3. Provincial ordinances
4. New Municipal legislation
5. Legislation of former homelands

Name the sources where you would find the constitutional values
1. Constitution
2. Our common law heritage
3. The African concept of Ubuntu
4. International Human Rights Law
5. Foreign decisions with similar constitutions

List and briefly discuss the relevance of 8 internal aids that may be consulted to determine the objective of a piece of legislation
1. The legislative text in another official language
· Before the commencement of the interim Constitution, legislation in South Africa was drafted in 2 official languages and the text in the other language was used to clarify obscurities
2. The preamble
· The preamble usually contains a programme of action or a declaration of intent with regard to the broad principles contained in the particular statute
· A preamble on its own can never provide the final meaning of the legislative text
3. The long title
· Provides a short description of the subject matter of the legislation
· The role played by the long title in helping to ascertain the purpose of the legislation will in each case depend on the information it contains
· The courts are entitled to refer to the long title of a statute to establish the purpose of the legislation (Bhyat v Commissioner for Immigration)
· The long title and all other intra and extra- textual aids must be used right from the outset to determine the purpose of legislation
· It usually starts with “To provide for”/ “To regulate”/ “To give effect to”
· Usually ends with “matters concerned therewith”
4. The definition clause
· Almost all statutes contain a definition clause
· This is an explanatory list of terms in which certain words or phrases used in the legislation are defined
· The definition section always starts with the phrase “In this Act…” unless the context indicates otherwise
5. Headings to chapters and sections
· May be regarded as introductions to those chapters or sections
· Within the framework of text-in-context, headings may be used to determine the purpose of the legislation
6. Schedules
· Serve to shorten and simplify the content matter of sections in legislation
· An example of a schedule is Schedule 1 of the Constitution (which contains the description of the national flag)
7. Footnotes
· Footnotes and endnotes are used to facilitate confusing and difficult cross-referencing
· They should be used like any other intra-textual aid to statutory interpretation
8. Paragraphing and punctuation
· These were used in Njiwa
· In Skipper, the court stated that if it was considered during the passing of legislation, then it must be considered during interpretation  

Define what “interpretation by implication” means and list the 3 main grounds of extension by implication
· Involves extending the textual meaning on the ground of a reasonable and essential implication, which is evident from the legislation
· The 3 main grounds are ex contrariis, ex consequentibus and ex accessorio eius

“Restrictive interpretation is applied when the words of the particular legislation embrace more than its purpose” (Botha). Explain the eiusdem generis rule
Restrictive interpretation (Language is over-inclusive)
· Initial meaning of the text is reduced
· Cessante ratione legis, cessat et ipsa lex means if the reason for the law falls away, the law itself also falls away
· Not applied in South Africa – legislation can’t be abolished but remains in force until repealed
Eiusdem generis (Means of the same kind/ “birds of a feather flock together”)
· Meaning of the words is qualified by their relationship to other words
· The specific words must refer to a definite genus or category (Skotness v SA Library)
· Specific words must not have exhausted the genus (Carlis v Oldfield)
· Rule can be applied even if the specific words precede the general words (Jhb Municipality)
· The order of words are unimportant (Burglars Post v Inland Revenue)
· The rule applies only if it is clear that the intention points to such restrictive interpretation
Name and discuss the various dimensions of the “practical inclusive method of interpretation” favoured by Botha
1. Language dimension is made up of:
· The basic principles of this dimension include:
i. The initial meaning of the text
ii. Every word is important in legislation
iii. No addition or subtraction from the words
iv. The continuing time frame of legislation
· Internal language aids to interpretation
· External language aids to interpretation

2. Holistic (contextual and structural) dimension includes:
· The fact that legislation must be construed within the total legal picture
· There must be balance between text and context
· The structure of legislation
· Conflicting legislation (The presumption that legislation does not contain futile provisions and conflicts with other legislation)

3. Value-laden (teleological) dimension is made up of:
· The new Constitutional approach to statutory interpretation towards substantive interpretation
· The values of Ubuntu

4. Historical dimension includes:
· A preamble to the Constitution
· Prior legislation
· Preceding discussions (Debates during legislative process and commission reports)
· Mischief rule

5. Comparative dimension
· Foreign law, ie: Case law
· International law, ie: International Human Rights laws

With the aid of relevant case law, distinguish between directory and peremptory provisions and also state whether the judgment of the court in the case of African Christian Democratic Party v Electoral Commission 2006 (3) SA 305 (CC) has affected this distinction? Give reasons for your answer
Peremptory: Require exact compliance
· Non-compliance renders the ensuing act null and void (Ex Parte Dow)
Directory: Require substantial compliance
· Non-compliance won’t result in the nullity of the act (Clarke)
· Failure to comply with a directory provision may be condoned by the court

1. Semantic guidelines
a. Words with an imperative character such as “shall/must” indicate that the provision is peremptory 
b. Permissive words like “may” indicate that one is dealing with a directory provision
c. Positive language indicates that the provision is directory
d. Negative language indicates that the provision is peremptory
e. Flexible and vague terms indicate that the provision is directory
2. Jurisprudential guidelines
a. If the provision does not include a penal provision, it is directory
b. Adding a penalty is a strong indication that the provision is peremptory
c. Sometimes the historical context indicates whether a provision is directory or peremptory 
d. If the validity of the act would defeat the purpose of legislation, there is a presumption in favour of nullity
e. If strict compliance with the provision would lead to injustice and even fraud = directory
African Christian Democratic Party v The Electoral Commission
· The question raised was whether the applicant had complied with the provisions of S14 and S17 of the Local Government: Municipal Electoral Act 27 of 2000
· The Electoral Commission took the view that the applicant had not complied with the provisions of the statute and disqualified it from participating in the Cape Town elections
· The judge concluded that the surplus held by the Electoral Commission constituted compliance with the obligation to pay a deposit within the meaning of the Municipal Electoral Act
· In a separate dissenting judgment, it was stated that payment must be made in respect of specifically identified municipalities regardless of which process a political party chooses to follow in registering for the election
· No payment was made before the cut-off date for registrations, therefore the applicant failed to comply


Define the term “reading-up”
· Takes place when there is more than one possible reading of the legislative text
· Daniels v Campbell in order to avoid unconstitutionality of the legislation, the court interpreted the words in a broad and inclusive way to include persons married according to Muslim rights

Define the term “reading-down” (Restrictive)
· This is a more restrictive interpretation where one must interpret legislation narrowly
· Isn’t repeated in the 1996 Constitution but courts can rely on the common law presumption = law doesn’t contain futile or meaningless provisions

Define the term “reading-in” (Extensive)
· More drastic remedy used by the courts in order to change legislation in order to keep it constitutional
· In certain circumstances the court will read something into a provision to rescue it (Add in)
· Should be applied with caution as the courts are making legislation (Gory v Kolver= same-sex life partnership)

Define the term “severance”
· The opposite of “reading-in”
· Cut the good from the bad
· Leaving the good in order to save the text and make it constitutional
· Before severance can be applied, the 2 requirements must be met:
1. Must be possible to separate the unconstitutional part of the provision from the rest
2. What remains of the provision must still give effect to the purpose of the legislation (Coetzee v Government of the Republic of South Africa)

List the requirements which were laid down in National Coalition for Gay and Lesbian Equality v Minister of Home Affairs 2000 (2) SA 1 (CC), before reading in or severance could take place 
1. The result must be consistent with the Constitution
2. It must interfere with existing law as little as possible
3. The courts must define how the legislative meaning should be modified to comply with the Constitution
4. The courts must be faithful to the purpose of the legislation
5. The remedy ought not be granted where it would result in an unsupportable budgetary intrusion

With reference to relevant case law, explain the presumption that legislation does not contain futile or nugatory provisions
· Unless the contrary is clear, it was not intended for legislation to be futile
· This presumption forms the basis of the most important principle of interpretation, namely, the court has to determine the purpose of the legislation and give effect to it
R v Jacobson and Levy
· The court held that if the intention of the legislature is clear, the purpose should not be defeated because of vague language 
· The court must attach a meaning to promote the aim of the provision
R v Forlee
· The accused was convicted of selling opium although there was no prescribed punishment
· The accused argued that this was not a crime and the court relied on this presumption for its finding
· The court held that the legislature had created an offence and the absence of a penal clause did not render it insufficient because courts have a discretion to impose a suitable punishment
· This was criticised because of the saying “no punishment, no crime”
· The courts must interpret legislation so that evasion of a provision is prevented

· This presumption still applies because the reading down clause provides that if legislation seems unconstitutional and a more restricted interpretation would help make it constitutional and valid, then it must be applied in order for the underlying principle of legislation to be kept alive


Discuss how debates during the legislative process influence the interpretation of legislation
· Debates in Parliament, debates and reports of various committees which form part of the legislative process and reports of commissions of enquiries all constitute preceding discussions
· Debates preceding the acceptance of a Bill are a useful aid in establishing the intention of the legislature 
· Especially when it’s not evident from the wording of the legislation = this view hasn’t been accepted by courts
· In cases such as Bok v Allen and Mathiba, the use of these debates was rejected by the courts
· However, in Mpangele a ministerial speech was used by the court as an aid to interpretation
Commission reports (Another preceding discussion)
· The courts seem amenable to accepting them as an aid to interpretation
· Although such reports have been considered only if the provision is ambiguous
· The court has refused to accept the report of a single member of the committee on the basis that is represented his own subjective opinion

Explain what you understand by the term “commencement of legislation” and indicate the ways in which legislation can commence in terms of section 13 of the Interpretation Act 33 of 1957
· Commencement means the day the law comes into operation
· S13(1)- if no date is provided, legislation will commence the date on which it is published in the Government Gazette
· This lays down 3 options of when legislation can commence:
1. The date specified in the legislation
2. By a date to be determined by the President in a proclamation
3. The date published in the Gazette
· S13(2)- “day” begins immediately at the end of the previous day
· S13(3)- it can also be a date fixed by the President by proclamation
· The Constitution requires legislation to be published before it commences
· The reason why legislation must be published is to make people aware of such legislation

Discuss the facts of the S v Kohler 1979 (1) SA 861(T) case and the eiusdem generis rule
· The court heard an appeal against a conviction by a magistrate’s court, which convicted Kohler of having contravened a municipal poultry regulation by keeping a peacock within the municipal boundaries without a license
· The regulation defined “poultry” as any fowl, duck, goose, turkey, pheasant, pigeon, chicken or guinea fowl, any other bird
· The defence alleged that peacocks are not poultry
· The legal issue: The eiusdem generis rule
· Finding: After consulting dictionaries, the court found a peacock to be a “chicken-like decorative bird”
· Since there already is a definite genus (poultry), the general words “any other bird” are restricted to that genus
· A peacock is a species of that genus and the appeal was dismissed
Discuss the facts of the Government of the Republic of South Africa v Government of KwaZulu 1983 (1) SA 164 (A) case and the presumption that legislation does not intend to change the existing law more than is necessary
· This presumption means that legislation must be interpreted in a way that is in accordance with existing law in its widest sense
· As far as common law is concerned, this presumption shows respect for our common law heritage
· This is evident in the principle that was laid by the courts that legislation must be interpreted in conformity with the common law and not against it
· Any repeal or amendment must be effected expressly or by necessary implication
· An attempt should be made to reconcile the earlier and the subsequent statutes
· This presumption is still applicable today because of the reading down clause and S233
The influence of the Constitution
· The principle of constitutional interpretation that the court must interpret legislation in such a way that it is consistent with the Constitution and S233, which requires that legislation must be interpreted in a way that is not in conflict with international law, supports this presumption
Government of the Republic of South Africa v Government of KwaZulu Natal 
· Where there was an attempt to take back a section of land
· In terms of the Black Administration Act 1927 there is no requirement of any prior consultation but the Self-Governing Territories Constitution Act 1971 requires a consultation before altering any territory
· It was held, that by implication the 1971 Act repeals the 1927 Act where there is conflict

Discuss the facts of Heydon’s case and the mischief rule
· This rule was created in the Heydon’s case
· It is the cornerstone of the contextual approach
· Here you use the historical context of the legislation to place the provision in its proper place
· The Heydon’s case laid down 4 questions to establish the meaning of the legislation:
1. What was the legal position before the legislation was adopted?
2. What was the defect not provided for by the existing legislation?
3. What remedy was provided by the legislature to solve the problem?
4. What was the true reason for the remedy?
· According to the questions laid down in the Heydon’s case, each could be answered from reading the preamble 
· [bookmark: _GoBack]Therefore the preamble of the Act was drafted with the application of the “mischief rule” in mind
Discuss the facts of Minister van Polisie v De Beer case and computatio civilis
· This case dealt with a claim for damages after a police vehicle had collided with a private motor-car
· In terms of S32 of the Police Act, a claim for damages against the police as a result of an action executed in terms of the Police Act had to be instituted within 6 months
· The collision took place on 5th August 1967
· The summons was served on 5th February 1968
· On appeal the Supreme Court found that the ordinary civil method should be used to calculate the time
· The last day was excluded and the summons was therefore served one day too late
· As a result the action was refused
Ordinary civil method (Computatio civilis)
· Unless clearly indicated, this method is the default method for the calculation of months and years and is the opposite of the statutory method (Used for days)
· The first day of the prescribed period is included and the last day excluded
· The last day is regarded as ending at the very moment it begins as it were(At midnight of the previous day)

Discuss the facts of S v Mujee case and the cessante ratione rule
· In Mujee, the accused paid maintenance for his child in an institution
· The child was discharged before the order for maintenance lapsed and the accused stopped paying
· The accused was charged with violation of the court order
· Respondent requested the court to grant an order to enforce the claim
· Based on cessante ratione legis, the accused was acquitted
Cessante ratione legis
· If the reason for law falls away the law itself falls away
· Since legislation can’t be abolished by custom or changed by circumstances, this rule isn’t applied in SA in its original form = the legislation remains in force until repealed by the legislature concerned
· The cessante ratione rule has been applied by SA courts in an adapted form

Discuss the facts of Kruger v President Insurance Co Ltd and the presumption that legislation only applies to the future as it regards retrospectively by necessary implication 
· Unless the contrary appears expressly or by implication, it is presumed that the legislature intends to regulate future matters only
· This applies so that vested rights cannot be taken away
· This rule is based on the prevention of unfair results
· Kruger made it easier to decide whether legislation is retrospective by implication
· It is if:
1. Vested rights have not been affected by the retrospective operation of the legislation
2. The purpose of the legislation is to grant a benefit or to even effect even handedness in the operation of law
· If retrospectively favours the individual, the presumption does not apply
· If retrospectively does not favour the individual, the presumption applies (Mazibuko)

Briefly discuss the presumption that legislation only applies to future matters regarding the influence of the new constitution
· S35(3) everyone has a right to a fair trial which includes the right not to be convicted of an act or omission that wasn’t an offence under either national or international law at the time it was committed
· Offences can’t be created and punishments can’t be increased retrospectively
· These parts of the presumptions, which prohibit retrospective offences and increased punishments, are now entrenched as a fundamental right in the constitution

Can the repealed provisions of legislation still have an influence on the interpretation of legislation? Explain with reference to Nourse v Van Heerden 1992 2 SACR 198 (W). In your answer you must discuss the facts and the judgments of the case
· During 1992, a gynaecologist and obstetrician from Durban was charged in terms of the Abortion and Sterilization Act with the performance of illegal abortions
· His trial commenced on the 27th November 1992, but was not yet finished in 1997
· On the 1st July 1997, his legal representative brought an application to have the charges against his client dropped, since at that stage abortions were no longer illegal and as a result his client’s actions did not constitute a crime anymore

· The physician’s legal representative based his application on the following arguments:
1. The provisions of the Abortion and Sterilization Act have not been applied since the mid-90’s and as a result those provisions had become abrogated by disuse
2. The Abortion and Sterilization Act was repealed by the Choice on Termination of Pregnancy Act 1996 in so far as it relates to abortion
3. In terms of the fundamental values referred to in S1 of the Constitution, as well as the Bill of Rights, the prohibition on abortions is in any event retrospectively unconstitutional

· The court found that legislation cannot be abrogated by disuse, and must be repealed by competent legislation
· Existing legislation remains in force until repealed or declared unconstitutional
· The Abortion Act was never declared unconstitutional therefore the trial had to be completed in accordance with the law that was in effect at the start of the trial

List 6 documents that, although published in the Government Gazette, do not constitute legislation
1. Green and white papers
2. Reports
3. Legal notices
4. Draft bills
5. Discussion documents
6. Policy documents

Briefly explain the ex contrariis rule
· Where the statute provides for a specific situation, it’s assumed ex contraries (from the contrary) that the opposite arrangement will apply to the opposite situation (De Beer v Estate Smith)
· In Keeley, it was held that the phrase “all citizens had to undergo military training”, by implication it meant that all non-citizens don’t 

Briefly explain the iudices est ius dicere rule
· Law making function of the court
· In a narrow sense, the maxim means that it is the function of the courts to interpret and not to make the law 
· Only the legislature may supplement or alter deficiencies in legislation (Harris v Law Society)
· This approach is derived from a misunderstanding of the doctrine of separation of powers and relied on by the followers of the textual approach
· In terms of the doctrine of separation of powers, the 3 functions of government should be performed by different branches of government
· It is the responsibility of the legislature as the representative of the people to make legislation

Briefly explain the ex consequentibus rule
· Where legislation prohibits a certain result, that which causes the result is by implication also prohibited

Discuss the meaning of “month” in the Interpretation of Statutes
· S2 of the Interpretation Act of 1957 defines “month” as a calendar month and not a lunar month of 28 days
· This is ambiguous because a calendar month may be construed as either from the first to the last day of the month (As in service contracts)

How may dictionaries be used as an interpretative aid? Refer to relevant case law
· These can be used in court to help define a word
· In De Beers, the court held that a dictionary can only be used as a guideline and that the context in which the word was used should be the decisive factor
· In S v Makhubela, an accused was found guilty of driving a car without a licence where he was behind the steering wheel while the car was being pushed
· On review the court decided that the definition of the word “drive” according to the Act was inadequate, but that the definition should not be construed only according to its dictionary meaning but should be understood in the context of the Act as a whole
· The conviction was set aside

Discuss the presumption that legislation does not oust or restrict the jurisdiction of the courts
· Unless expressly stated or necessarily implied in the legislation, it’s presumed that the legislature doesn’t wish to exclude or restrict the jurisdiction of the courts
· Reasoning: The court is the final arbitrator in every dispute between the citizen and the state
· Sometimes legislation gives the power to make certain decisions to certain people or bodies
· Whether courts were competent to review such decisions depended on the enabling legislation
· The High Court always has an inherent common law jurisdiction to review such decisions 
· If legislation expressly excludes jurisdiction, the power to review is not totally excluded because the high court has inherent common law jurisdiction to review such decisions 
· This was applied in Soweto Council	
· S34 of the Constitution provides that everyone has the right to have any dispute that can be resolved by the application of the law decided in a fair public hearing before a court or another independent and impartial tribunal or forum 
· This means that the legislature can no longer oust the jurisdiction of the courts
Briefly list 5 factors that limit judicial law-making during statutory interpretation
1. The common law presumption that the legislature does not intend to change the existing law more than is necessary
2. The principle of democracy
3. Separation of powers: ensures that the state power is shared between the 3 branches of government
4. The rule of law principle, including the principle of legality should apply throughout
5. Penal provisions or restrictive provisions in the legislation

Briefly list 5 factors that support judicial law-making during statutory interpretation
1. The Bill of Rights is the cornerstone of  South African democracy and the state must respect, promote, protect and fulfil the rights in the Bill of Rights
2. The Constitution is the supreme law of the land
3. The common law presumption is that the legislature does not intend futile, meaningless and nugatory legislation
4. The independence of the judiciary 
5. S39(2) of the Constitution states that during interpretation the courts must try to reconcile the aim and purpose of the legislation with the spirit and purport of the Bill of Rights in particular 

Distinguish between the terms adoption and the promulgation of legislation
Adoption
· Refers to the different stages (process) through which the particular legislation has to pass before it is accepted and issued by the relevant legislative body
· Not law but once signed by either President or Premier of Provinces = officially law
· Parliament passed Bill, Act to be signed by President
Promulgation
· Refers to the process through which the legislation commences and is formally put into operation

List 5 external aids to interpretation
1. Constitution
2. Preceding discussions (Debates and commission reports)
3. Surrounding circumstances (Mischief rule)
4. Source of the provision
5. Dictionaries and linguistic evidence
List the 3 phases of the interpretive process in the model that is suggested by Botha in the prescribed textbook. Briefly explain what happens during each phase
1. The initial phase
· A number of basic principles are used as a point of departure, namely the Constitution, the text of the legislation, common-law presumptions and the balance between the text and the context
2. The research phase
· The intra textual and the extra textual factors of the legislation are studied to ascertain the purpose of the legislation
3. The concretisation phase
· The legislative text, the purpose of the legislation and the facts of the case are brought together to reach a conclusion

List 10 guidelines for constitutional interpretation
1. Read the text
2. Read the text in light of the context of the Act as a whole
3. Consider it in the light of the Bill of Rights
4. Keep the presumptions in mind
5. Consult intra-textual aids
6. Consult extra-textual aids
7. Use all of the above to find purpose and aim of legislation
8. Compare the purpose with the text
9. Consider final answer in light of the Constitution and presumptions
10. Apply to the situation at hand

Define what the term “law” means as it is used in the Interpretation Act 33 of 1957
· “Law” means any law, proclamation, ordinance, Act of parliament or other enactment having the force of law

Give 4 examples of the most important international human rights sources
1. Charter of the United Nations
2. Customary international law
3. Universal declaration of Human Rights
4. African Charter on Human and Peoples’ Rights


Name and discuss 5 generally accepted methods of constitutional interpretation
1. Grammatical interpretation (Important role of language)
· Focus on linguistic and grammatical meaning of words, phrases and sentences
2. Systematic/contextual interpretation 
· Concentrates on the meaning of a specific provision in the context of the whole text (An Holistic approach)
· Intra and extra textual aids are used
3. Teleological interpretation (Fundamental constitutional values, value orientated interpretation)
· Aim and purpose of the provision must be ascertained against fundamental rights and the constitutional values must be taken into consideration
4. Historical interpretation
· Refers to the historical context of the legislation, the mischief rule, the history of the legislation 
· But it cannot be a decisive factor when determining the final meaning of the text
5. Comparative interpretation
· Process where court examines interpretation of similar legislation by foreign courts and international laws

What is meant by “dates of assent”?
· Once an Act is adopted by the legislature, it is then sent to the President who “assents” to it by signing it (The Act into law)

Briefly set out what the approach of the courts should be to the interpretation of a statute that has been taken verbatim from, say, an English statute
· Initially the courts subscribed to the view that the legislation concerned should be interpreted in accordance with the interpretation of the English courts if the language is clear
· If not, the courts had unfettered discretion
· The prevailing view now is that the approach of the foreign court should be used only as a guideline
· The courts will always interpret legislation in the light of the South African common law

Explain the difference between proclamation and promulgation
Proclamation
· Is a specific category of subordinate legislation
Promulgation
· Refers to the process through which the legislation commences and is formally put into operation

Briefly distinguish between concretisation and contextualisation
Concretisation
· The legislative text, the purpose of the legislation and the facts of the case are brought together to reach a conclusion
Contextualisation
· Is the process during which the legislative text is read and researched within its total context in an attempt to ascertain the purpose of legislation (Using all intra and extra-textual aids)

Explain S4, the statutory method of the Interpretation Act 33 of 1957
· S4 provides for the statutory method for the computation of time
· It refers to days and not months/years
· The default calculation for days is the statutory method
· The first day is excluded and the last day is included
· Unless the last day falls on a Sunday or a public holiday, then the period will move to the next day

Explain the common law methods of computation of time
1. Computatio civilis (Ordinary/civil method): First day included and last day excluded, opposite to statutory method 
2. Computatio extraordinaria (Extraordinary civil method): The first and last days are included
3. Computatio naturalis (Natural method): Prescribed period from the hour/min of the occurrence to the corresponding hour/min on the last day of the period in question

When may the courts modify the initial meaning of the legislative text?
· If it appears that the initial ordinary meaning of the text will not give effect to the aim and purpose of legislation 
· Ambiguity, vagueness and absurdity are indicators that the initial meaning of the text should be modified
· Modification was applied by the courts in Durban City Council and Du Plessis
· It is the meaning that is modified and not the words of the text as it was enacted








 











