INTERPRETATION OF STATUTES

SECTION A – GENERAL INTRODUCTION

CHAPTER 1 – GENERAL INTRODUCTION

Interpretation of statutes is about making sense of the total relevant legislative scheme applicable to the situation at hand

Definition of interpretation of statutes by Botha:
The body of rules & principles used to construct the correct meaning of legislative provisions to be applied in practical situations

Statutes cannot be interpreted in a mechanical / rule-like fashion –

· Many rules of interpretation (aka:  maxims / canons / presumptions of interpretation) overlap & cannot be neatly compartmentalised
· “Legalese” – language used in legislation is often difficult & obscure
· Circumstances & contexts in which legislation must be applied differ
· Courts have not developed clear & predictable pattern of application for certain rules
· All interpreters are influenced by their own history & background
· Interpretation involves value judgments

Interpreter has to determine what the legislation has to accomplish in the legal order – case law & older sources refer to this as the “intention of the legislature” – other sources refer to it as “purpose of the legislation” / “legislative scheme” - However, it’s difficult to picture such a collective intention exercised by all members of a legislative body because:

· Legislature is composed of a number of persons – all of whom take part in the legislative process;
· As part of the democratic legislative process some members of the legislature may oppose the legislation for various reasons, with the result that the adopted legislation ultimately reflects the “intention” of only the majority of the legislature;
· Some members will support legislations for the sake of party unity – though they may personally be opposed to a Bill = “intention” of legislature is subject to what the individual members of legislative body, under pressure from their party assembly, “had to” intend
· Parliamentarians are elected politicians – they do not necessarily understand the complex & technical legislation which they adopt;
· A Bill introduced in the legislature is not drafted by the public representatives, but by legislative drafters & law advisers acting on advice of officials from various state departments; and
· Some members of legislative body may even be absent when voting on draft legislation takes place

The correct interpretation of legislation does not depend on which term is used – but more importantly, how the purpose (or intention / legislative scheme / aim of legislation) is ascertained & construed

Botha refers to “correct” answers – however if the rules & principles of statutory interpretation are as complex & results of interpretation as unpredictable & from Botha’s own account of the non-mechanical nature of the interpretative process – UNISA has a better definition =

The body of rules & principles that are used to construct & justify the meaning of legislative provisions when they are applied in practical situations



THE NEW CONSTITUTIONAL ORDER

Before 1994 Interim Const – interpretation of statutes was based on sovereignty of Parliament –

· Parliament as highest legislative body AND was capable of enacting any laws it wished
· No court could test substance of parliamentary Acts against standards like fairness / equality

Characteristics of statutory interpretation before 1994 interim constitution:

1. There was a confusing system of maxims & canons (standards / rules) of interpretation;
2. It was saddled with the so-called primary, secondary & tertiary rules;
3. There were misconceptions about structure & meaning of language; and
4. There were differences of opinion as to how the so-called intention of the legislature should be ascertained  

After introduction of 1994 Interim Const –

· Principle of parliamentary sovereignty was replaced by constitutional supremacy
· Interpretation clause stated that the spirit & purport of fundamental rights had to be taken into account during interpretation of statutes – courts can no longer ignore value judgments
· Rules of statutory interpretation were influenced by new constitutional order
· Critical questions asked by academics were no longer theoretical reflections
· Correct method of statutory & constitutional interpretation formed the centre of debate about the protection of fundamental human rights

After introduction of 1997 Const –

Principles of interim const which transformed statutory interpretation were retained

Interpretation of statutes was transformed by the following 6 provisions:

1. S1 – the foundational provision;
2. S2 – supremacy clause;
3. S7 – obligation clause
4. S8 – application clause
5. S36 – limitation clause
6. S39 – interpretation clause

PROCESS OF INTERPRETATION:  A TEACHING TOOL

Dual nature of statutory interpretation = a body of law AND a practical activity
“Statutory interpretation” means distinguishing btw:
1. Process / activity of interpreting statutes on the one hand; and
2. The law (body of rules & principles) that regulates that process on the other
The legal rules & principles cannot, by themselves, say anything about the activity / process of interpretation

More is involved in the process than mere knowledge of the rule book
(i.e. same distinction applies to activity of cooking a meal – the process of cooking can & must be distinguished from the study of recipe books (i.e rule books on cooking) – a good cook not only knows many good recipes – she also knows how to cook)


Botha divides the process / activity of interpreting legislation into 3 phases:

1. Initial phase:  

Text of legislation is read to discover its initial meaning – bearing in mind the CL presumptions & a balance btw the text & the context of the particular legislation

Foll basic principles are used as a point of departure:
· Supreme Const in general and the BOR in particular are the cornerstones of legal order
· Most NB principle of statutory interpretation = to ascertain the purpose of the legislation & apply it in the light of the BOR

2. Research phase:  

Purpose of legislation is determined by studying all the factors & considerations that may have a bearing on the particular legislation:  

· The legislative text;
· Interpretation Act;
· CL presumptions;
· Aids outside the legislative text; and
· Other contextual factors

3. Concretisation phase:  

Legislative text, purpose of legislation & facts of case are harmonised to bring the process to a just, purposive & meaningful end within the framework of the purpose of the legislation

Spirit, purport & aim of the fundamental rights in Const must be promoted

SECTION B – THE LEGISLATIVE PROCESS 

CHAPTER 2 – WHAT IS LEGISLATION?

1 of the 3 formal sources of law in SA (the other 2 are judicial precedent & custom) - Excludes CL

Note:  the importance of distinguishing btw legislation & other types of law lies in the fact that rules & principles of interpretation apply on to the interpretation of legislation

· Botha explains legislation (aka “statute law”) as:  Written law enacted by a body / person authorised to do so by the Const / other legislation

· Du Plessis refers to legislation as:  “Enacted law-text” 
“Enacted”	:  adopted/issued/promulgated ito prescribed legal requirements
“Law”		:  has the force of law
“Text”		:  written law

· According to Interpretation Act (ss1 and 2 read together) legislation consists of:
· Any law, proclamation, ordinance, Act of Parliament, all by-laws, rules, regulations or orders; and
· Any other enactment having the force of the law

· According to the Const, the legislative menu consists of the following:
· National and provincial legislation;
· Proclamations, regulations & other instruments of subordinate legislation;
· Assigned legislation;
· Old order legislation (defined in item 1 of Schedule 6 as any legislation enacted before interim Const of 1994);
· Legislation in the new constitutional order since 1994; and
· Municipal laws

Note: 

Interpretation Act and Const refer to – Legislation emanating from certain geographical areas (national, provincial and local authorities); AND A time-line (old order and post-1994 legislation); AND 
Hierarchical distinction (i.e. instruments of subordinate legislation)

As such, “legislation” must be understood, interpreted & applied ito a:
(1) horizontal timeline;
(2) geographical space; and
(3) vertical hierarchal authority

3 CATEGORIES OF LEGISLATION

1. CHRONOLOGICAL (HISTORY)

Refers to history – legislation is categorised ito a chronological timeline

a. Legislation before 1806

· Statutes of the Staten-Generaal of Netherlands
· Placaaten (statutes) of Holland

Note:  technically classed as legislation – but became part of SA CL with no formal procedures required for their demise (ending) & they may be abrogated (nullified / abolished) by disuse = the definitions of legislation (statute law) & rules of statutory interpretation do not apply to them

b. Old order legislation (before 1994 Interim Const) 

Defined in Item 2 of Schedule 6 of 1996 Const as any legislation in force before the interim Const took effect in 1994

Divided into 2 historical eras:

(1) Pre-Union legislation (1806 – 1910)

Legislation adopted btw the British annexation of the Cape in 1806 & creation of Union of SA in 1910 = consists of legislation of the British colonies & the Boer Republics

Most of these had been repealed / incorporated into legislation of the Union (1910 – 1961) & the Republic (since 1961) – however, according to the Department of Justice and Constitutional Development, on 30 March 2007, some examples of pre-Union legislation still in force (and probably in conflict with Const & other more recent legislation) include:
· Lords Day Observance Act of 1895;
· Sunday Act of 1896; and
· Police Offences Ordinance of 1902

(2) Legislation btw Union & democratic era (1910 – 1994)

Most of existing SA legislation – i.e.:
· Acts of Parliament
· Legislation of the “independent homelands” / TBVC States (Transkei / Bophuthatswana / Venda / Ciskei)
· Legislation of former self-governing territories / homelands (Kangwane / Gazankulu / Lebowa / KwaZulu / Kwandebele / QwaQwa)
· Provincial ordinances enacted by provincial councils of four “white-controlled” provinces (Transvaal / Cape / OFS / Natal from 1910 – 1986)
· Proclamations issued by administrators of the four “white-controlled” provinces after the provincial councils were abolished (1986 – 1994)
· By-laws enacted by local authorities (town councils & municipalities); and
· Other existing delegated (subordinate) legislation

c. Legislation in the new constitutional order since 1994

All legislation enacted after start of constitutional democracy in 1994 – includes:
· Interim Const;
· 1996 Const;
· National legislation (Acts of Parliament & delegated legislation issued ito thereof);
· Provincial legislation (Acts of the 9 provincial legislatures & delegated legislation issued in terms thereof; 
· Other regulations & proclamations; and
· Legislation by the new local authorities created since 1994

2. HIERARCHICAL CATEGORIES

Hierarchical order =

1. Top 	> Constitution – legislation in conflict with it is invalid
2. Middle 	> Original legislation (parliamentary / provincial & municipal legislation)
3. Bottom	> Subordinate legislation (proclamations & regulations)

Courts may test all legislation (include new & old order Acts of Parliament) & government action in light of the Const

Note:  Const used to be known as Const of RSA Act 108 of 1996 – however – Const CANNOT merely be referred to as an Act because it is:
-	the highest law in the land & incorporates the rights, aspirations and values of its people – it is therefore degrading to number such an exalted document as an Act
- 	it was adopted by the Constitutional Assembly & certified by the Constitutional Court (not just by Parliament as all Acts are so adopted)
This mistake was corrected by the Citation of Constitutional Laws Act = no Act number is associated with the Const – any reference to the Const of RSA Act 18 of 1996 in any law in force immediately prior to the commencement of this Act, must be construed as ref to the Const of RSA, 1996

3. STATUS

Yields a distinction btw original & subordinate legislation:

a. Original (primary) legislation

Status of original legislation is based on 2 interrelated principles:

(1) Enacted by democratically elected, deliberative (considerate), law-making bodies (they derive their authority to enact legislation from the Constitution or an Act of Parliament)
Middelburg case:  status of legislation is to a large extent determined by the deliberation (discussions) during the law-making process

(2) Law-making powers of above bodies are always founded in the Constitution – but are derived in 2 ways:

i. Directly from the Const:
· Parliament;
· Provincial legislatures; and
· Municipalities 

ii. Indirectly from the Const (assigned by another Act of Parliament / provincial legislature):
· Provincial legislatures (additional legislative powers assigned by Acts of Parliament)
· Municipalities (additional legislative powers assigned by Acts of Parliament & additional legislative powers assigned by provincial Acts)

Acts of Parliament:
Parliament is the highest legislative body – it may, subject to the Const, pass legislation on any matter = courts may review (test) Acts of Parliament against the Const
Some Acts of Parliament have a higher status than other original legislation – however, they always have to be read in conjunction with the supremacy of the Const & the Const Acts (see examples on pgs 22 – 23 of TB)

New provincial Acts:
Legislation enacted by the 9 new provincial legislatures
Legislative power is derived directly from:
· Const = confers original legislative powers directly on provincial legislatures to pass legislation for their provinces on matters reffered to in Schedules 4 & 5 of Const; and
· Acts of Parliament = Const provides for additional legislative powers to be assigned to the provincial legislatures on matters outside Schedule 4 & 5
Premier case:  provincial legislature cannot enact legislation dealing with its own financial management because the Const does not directly authorise that in Schedules 4 & 5 nor has it been assigned to them by the Financial Management of Parliament Act
Courts have power to review provincial Acts in light of the BOR

Provincial Ordinances (1961 – 1986):
Provincial Government Act of 1961 empowered the then 4 provincial councils (Transvaal / OFS / Natal & Cape) to enact provincial ordinances on matters re their respective provinces
Even though these provincial councils were abolished in 1986 by the Provincial Government Act of 1986, the ordinances were enacted by an elected body & could alter the CL & could even have retroactive force – as such, they represent a category of original legislation (obviously, the ordinance applies only in the “old” geographical area of the former province)

Legislation of the former homelands:
ITO the repealed Self-governing Territories Constitution Act of 1971 – the homelands (self-governing territories) were granted complete legislative capacity re certain specific matters (i.e. health & welfare / education / agriculture) = particular legislative assemblies could enact any legislation & eve repeal / amend parliamentary legislation on these matters
(The following matters fell outside their legislative competence:
· Defence & foreign affairs;
· Repeal of the Self-Governing Territories Constitution Act; or
· Proclamations ito the Act which granted self-governing status to a particular homeland)

Legislation of former TBVC states:
Although the legislation of former “independent” homelands did not form part of SA legislation – it remains valid in the area where it previously applied because these territories have been reincorporated into the Republic = has the same force of law as provincial Acts, provincial ordinances & legislation of former homelands in their respective operation
HC has jurisdiction to test its constitutionality against the provisions of the Const like that of any Act of Parliament

New municipal legislation:
Const confers original legislative powers on municipal councils directly to pass by-laws for their areas on matters referred to in Schedules 4B & 5B of the Const w/o needing enabling parliamentary / provincial Acts
Additional legislative powers may be assigned to municipalities by national / provincial legislation
Municipalities cannot delegate the making of a by-law = there is no “subordinate legislation” category for the local sphere

b. Subordinate legislation

Made by institutions (bodies) / functionaries (persons) that derive their power to enact such legislation from original legislation

Acts of Parliament & other forms of original legislation are sometimes drafted in broad terms – subordinate legislation then adds the flesh = because deliberative bodies are not continuously in session to deal with every possible detail in a changing society, they delegate some powers to others (President / Minister / Rules Board / Council of a university) – they are then vested with delegated legislative powers under enabling legislation 

Parliament can amend an Act of Parliament only by means of an amending Act of Parliament which is long, expensive & cumbersome – this is something that can rather be changed frequently & quickly ito of subordinate legislation

(See example on pg 26 – 27 of TB re changes in fuel prices)

Validity may be reviewed by the courts

Scope of subordinate legislation will depend on the provisions of the particular enabling (authorising) legislation

Subordinate legislation ito national legislation:  
1996 Const & an Act of Parliament may confer delegated legislative powers on certain persons / bodies (see examples on pg 27 of TB)

New & existing provincial proclamations & regulations:
Before provincial councils were abolished in 1986 – certain ordinances enabled members of various provincial executive committees to issue regulations & proclamations (Provincial Government Act of 1986 abolished provincial councils and therefore any elected legislative bodies for the provinces & its accompanying original legislative competency – the legislative authority for the provinces was transferred to the Administrator of each province who enacted / amended / repealed provincial legislation by proclamation & could issue regulations under existing / new parliamentary Acts / provincial ordinances / new proclamations = as such – old order provincial legislation consists of both original & delegated legislation which may have to be read together
The new provincial legislators will be able to empower other functionaries (i.e. Premier / members of a provincial Cabinet) to add the flesh to provincial Acts through proclamations / regulations – these will have to satisfy the requirements & limits set by the enabling Act

General notes on subordinate legislation

· During apartheid years – courts could declare subordinate legislation (i.e. regulations) invalid – but could not pronounce on the validity of original legislation 
· Under the Const – courts can declare any category of legislation invalid

Distinction btw original and subordinate legislation is still relevant because:

1. Subordinate legislation may not be in conflict with original legislation:
Persons / bodies authorised to issue delegated legislation may do so only within the framework of the authority specifically bestowed on them by the enabling legislation – if not – they’ve acted ultra vires (outside the scope of their powers) & the subordinate legislation could be invalidated by the court

2. Subordinate legislation owes its existence & authority to its enabling legislation:
· If enabling Act is declared unconst by the court – the subordinate legislation issued ito such invalidated Act will also cease to exist unless the court orders otherwise 
· If the enabling Act is repealed – all the subordinate legislation issued ito the repealed Act will also cease to exist (unless repealing Act expressly provides otherwise)

3. Parliament cannot confer a power on a delegated legislative body to amend / repeal an Act of Parliament

4. Although subordinate legislation must be read & interpreted together with its enabling Act – the enabling Act may not be interpreted on the basis of the subordinate legislation made under it

APPLYING OLD ORDER LEGISLATION IN THE NEW CONSTITUTIONAL ORDER

Item 2 of Schedule 6 of Const = All legislation that was in force when Const took effect continues to be in force, subject to any amendment / repeal & consistency with the Const

Old order legislation that remains in force continues to be administered by the authorities that administered it when the Const took effect, unless the Const stipulates otherwise =

· Majority of legislative enactments (i.e. those of the previous 4 former provinces / racially segregated local government structures / certain legislation of the former homelands & TBVC states) are still in the statute book but were replaced by 9 provinces & 283 municipalities – each of the new provinces has its own provincial legislature & executive, generating new original & delegated legislation – often the new provincial boundaries overlap with old ones & sometimes neighbouring local authorities have been amalgamated – ALSO – in the apartheid era, local government was structured on a racial basis

· The new authorities at national, provincial & local level have to contend with both existing & new legislation, applicable to old & new areas of jurisdiction
· Some of the old order legislation has been repealed fully or only in part – while the greater part of existing legislation remains in force to enable the new structures & authorities to govern &services to continue

New Acts of Parliament have to be read together with other existing original legislation as well as a vast amt of subordinate legislation to keep the system going

Ynuico case:  CC held that “laws” in the Interim Const (which also provided for old order legislation to remain in force until it was amended / repealed / invalidated) is not limited to primary legislation, but includes subordinate legislation

Existing old order legislation cannot simply disappear – legislation has to be repealed / declared unconst by a competent authority = a new province (i.e. North West) will still administer existing provincial (i.e. Transvaal) ordinances in those provinces (i.e. North West) areas which are part of the new province (i.e. Transvaal) before 1994

See example on pg 30 – 33 of TB

“LAW OF GENERAL APPLICATION” ito S36 OF CONST includes all forms of legislation, as well as CL and indigenous law

WHAT IS NOT LEGISLATION?

Legislation comes into operation after it has been published in the Gazette = however, not everything published in the Gazette constitutes legislation

Not everything published in an official Gazette is legislation – before any doc can be classified as legislation, it needs to comply with all the constitutional & other legal requirements re authority, adoption & publication

Texts not classified as legislation:
· CL rules & rules of indigenous law – they are not enacted as legislation by an authorised lawmaker
· Case law – made by judges & not issued by lawmakers
· Policy documents (i.e. Green & White Papers, interpretation notes, explanatory memoranda & practice notes) – they were not enacted by lawmakers [Akani:  laws, regulations & rules are legislative instruments, but policy determinations are not – policy determinations cannot override / amend / be in conflict with legislation, otherwise the separation btw legislature & executive will disappear] Note:  some of these may be used during interpretation / may even be part of legislation in the future (i.e. Green & White Papers & draft Bills)
· Internal departmental memos & policy guidelines on how government departments apply legislation 
· “Administrative quasi-legislation” (departmental memos & directives) – although enforceable in some instances, these do not constitute subordinate legislation
· Legal notices & advertisements published in the Gazette

STRUCTURE OF LEGISLATION

	List of amendments
(see eg on pg 35 of TB)
	If applicable - before the long title = list of Acts that have amended the Act

	List of regulations
(see eg on pg 35 of TB)
	If applicable - after the list of amendments = list of regulations issued in terms of the Act



	Preamble
(see eg on pg 36 of TB)
	Usually placed after the long title
Integral part of legislation
Explains circumstances of; background to & reasons for the legislation
Always used in private Acts
Used in ordinary Acts if legislation is of constitutional / national importance

	Long title
(see eg on pg 36 of TB)
	Short descriptive summary of subject matter
Part of the statute tabled for adoption by Parliament & always ends with an open-ended phrase, i.e. “…and matters incidental thereto”

	Enacting provision
(see eg on pg 37 of TB)
	Acknowledges constitutional authority of body that is enacting the primary legislation 
· national legislative authority is vested in Parliament 
· provincial legislative authority is vested in the provincial legislatures 
· municipal legislative authority is vested in the municipal councils

	Table of contents
(see eg on pg 37 of TB)
	“Road map” – provides quick reference to where to find particular provisions & give an initial overview of the legislative scheme

	Definitions
(see eg on pg 38 of TB)
	Usually found at beginning of the Act, but can also be placed at the end / other parts of the Act
Serves as an “internal dictionary” 

	Purpose & interpretation
(see eg on pg 38 of TB)
	Frequently included in post-1994 legislation
Gives an immediate overall picture of what the Act wants to achieve 
Helps explain purpose of the Act & how it should be interpreted

	Regulations & ministerial powers
(see eg on pg 39 of TB)
	See example

	Repeal / amendment of legislation 
(see eg on pg 39 of TB)
	Made by means of another Act
When a new Act is passed, other existing Acts may need to be amended / repealed - new Act must contain a section that provides for amendments and/or repeals – conventional way of dealing with repealed / amended Acts is with a schedule at the end of the Act

	Short title & commencement
(see eg on pg 40 of TB)
	Usually the last section in an Act
Title of the Act 

	Schedules
	Deal with technical details that will otherwise clog up the main body of an Act
Also used when several Acts / parts of Acts are repealed / for a large number of amendments

	Numbering in legislation
(see eg on pg 40 + 41 of TB)
	Traditional number system used in primary legislation is illustrated on pg 40 of TB
Where an additional section is inserted into an Act through an amendment Act – section to be inserted takes the number of the section after which it is to be inserted & gets a capital letter after it – [note:  this is necessary, otherwise the whole Act would have to be re-numbered by an amendment Act – re-numbering in pratical terms is impossible because every cross-reference in other legislation would have to be amended as well, but references to the previous number in case law & textbooks cannot be changed
In older legislation the inserted sections were numbered bis / ter / quat / etc. (see eg on pg 41 of TB)
When part of legislation (i.e. chapter / section / paragraph / etc.) is repealed – the number of the repealed provision remains as a placeholder to avoid wholesale numbering (see eg on pg 41 of TB)

	General explanatory note
(see eg on pg 41 of TB)
	Usually included on the 2nd pg when an amendment Bill is published in the official Gazette for public comment 

	Legislative “codes”
(see eg on pg 42 of TB)
	Amendments (including insertions & deletions) are indicated clearly in square brackets after the relevant provisions in the amended version of an Act
Help the interpreter of the Act by:
Indicating a particular date of commencement of the provision;
Serves as a historical paper trail should a lawyer have to use the previous versions of the legislation (for pending cases / as an aid to interpreting the amended provisions) 
[note: although an amendment Act is a separately enacted law-text in its own right, the amendments in an amending Act will later be incorporated into the initial Act – the legislative “codes” serve as a rout map / cross-reference to the amending Acts = the “codes”, the list of amending Acts at the beginning of the Act and the amending Acts themselves should correlate]



RELATIONSHIP BTW LEGISLATION & COMMON LAW

· Prior to 1994 (before new constitutional dispensation) – courts invoked CL rules when interpreting legislation - CL presumptions are examples of such rules
· Although the courts can apply CL presumptions – they have to be consistent with the Const

Carmichele:  CC held that court is obliged to develop the CL in view of the Const

Pharmaceutical: there is only 1 system of law & it is shaped by the Const which is the supreme law, and all law, including the CL, derives its force from the Const & is subject to constitutional control

Although we still have Roman-Dutch common law, African customary law, legislation & all various sources of law & legal cultures – since 1994, legislation AND CL are overruled by the supreme Const
CL may be overruled by legislation (Note:  CL is not repealed by legislation, but overruled) = if legislation overrules a rule of CL & that legislation is itself later repealed, the CL rule will revive again

Sometimes new legislation provides expressly that it will operate side-by-side with existing CL rules

Certain CL rules – i.e. presumptions – are used to interpret legislation = 
· Courts & other interpreters may still rely on these CL maxims & presumptions in so far as they are not in conflict with the values of the Const
· Before the BOR in 1994 – presumptions were a rebuttable “common-law bill of rights” (principles of justice, fairness & individual rights were always part of our law – but were rebutted / banished / corrupted / ignored during the era of parliamentary sovereignty) = the role & character of presumptions of statutory interpretation have been fundamentally changed by the new Const – many values underpinning the presumptions of interpretation are now incorporated in the BOR – & because fundamental rights are entrenched in the Const, it must be accepted that some of the presumptions will be applied to an increasingly lesser extent in the future, possibly even disappearing as a result of disuse

SECTION C – THE INTERPRETATION PROCESS

CHAPTER 5 – HOW LEGISLATION IS INTERPRETED

THEORIES OF INTERPRETATION

1. Orthodox text-based approach (AKA:  “textualist”)

Primary rule:
If the meaning of the text is clear (the plain meaning), it should be applied & equated with the legislature’s intention
Because ordinary citizens may rely on the everyday meaning of legislation – the courts may not proceed beyond the plain meaning of the text (interpretative questions must first, and as far as possible, be settled by the dictionary)

Golden rule:  
If the plain meaning of the words is ambiguous / vague / misleading / if a strict literal interpretation would result in absurd results = then the court may deviate from the literal meaning
Court will then turn to the “secondary aids” to interpretation found both in:
other parts of the legislative text beyond the wording of the specific section in question (“internal aids”)
outside the legislative text as a whole (“external aids”)
Only when it’s not clear from the wording of the legislative provision itself what the legislature intended – can the court look at the internal aids contained in the rest of the legislation (the title, long title, preamble, chapter, headings, etc) to determine what the intention of the legislature was
Only where the legislation as a whole still does not provide an answer – can the court consult the external aids (commission reports, parliamentary debates, memorandums)
Only in cases where the language (the primary indicator of legislative meaning) is unclear / absurd & the internal & external aids (the secondary indicators) cannot resolve the uncertainty / absurdity – then the court can turn to a set of CL presumptions (tertiary aids / indicators) to resolve the uncertainty – in these cases court in effect concedes that it cannot determine what the legislature actually intended & that it will therefore make an assumption re what the legislature intended (the CL assumptions are CL ideals of the good legislature that we simply ascribe to our actual legislature in cases of doubt)

Public Carriers Association case:

Recent example of the textual approach & one of the last authoritative statements of the textual approach by the AD before intro of the new constitutional order
Judgement also suggested that the purpose of the legislation could solve interpretation problems as a last resort when textual approach could not (i.e. when language / secondary aids & CL presumptions could not resolve the uncertainty / absurdity)
Court thus partially recognised the value of the purposive / text-in-context approach, but restricted its application to cases where textual approach had failed
Case provides a bridge btw old textual approach & new contextual approach & serves as good example of textual approach

Facts:
Portion of N3 was declared a toll road ito National Roads Act
Section of the Act provided that a toll road shall not be declared unless “an alternative road to the intended toll road, along which the same destination(s) may be reached” is available to road users
Alternative road overlapped the toll road for 79kms but by-passed all the toll gates, thereby enabling motorists travelling along it to avoid paying toll charges
Association of public road carriers challenged the new toll road on grounds that a proper “alternative road” had not been made available as required ito the Act & claimed that “an alternative road” means an alternative roadway & not an alternative route & argued that for there to be an alternative road, 2 physically separate roadways must exist for the motorist to choose from & since use of alternative road involved travelling 79 kms along the toll road – it was not an “alternative road” as required
Toll road operators argued that “alternative road” means “an alternative route” = 2 roads (or routes) are alternative roads, even though parts of them are common to both

Judgement:
Court decided in favour of toll road operators – 
Applied rules of textual approach & stated that the primary rule is to ascertain the intention of the legislature & held that:
Must first give words their ordinary grammatical meaning – unless to do so would lead to an absurdity so glaring that the legislature could not have contemplated it – no problem would normally arise where the words in question were only susceptible to one meaning:  effect had then to be given to such meaning
After consulting a dictionary – court discovered “an alternative route” are not linguistically limited to a single ordinary grammatical meaning as the phrase could mean either “a different roadway” or “a different route” – because both were linguistically feasible the court turned to the secondary aids
Court found that none of the recognised internal / external aids helped to indicate which one of the 2 meanings of “road” was intended by the legislature – court then turned to CL presumptions
However – none of the presumptions helped to indicate which of the 2 possible meanings of “road” we should accept as the legislative intention
Textual approach therefore did not provide any solution

Court then decided to look @ the purpose of the provision & held that it must be accepted that the literal interpretation principle is firmly entrenched in our law & court did not seek to challenge it – but where its application results in ambiguity & one seeks to determine which of more than 1 meaning was intended by the legislature, one may have regard to the purpose of the provision to achieve such objective
Court stated that purpose of the Act was to ensure that road users who wished to do so could reach their original destination w/o paying the new toll fees – that being the primary object of the Act – court held that “an alternative road” meant “an alternative route” and not “an alternative roadway”
Was not necessary to provide a wholly separate roadway in order to achieve the object of the Act
All that was required was a route that by-passed the toll gates
Declaration of relevant portion of N3 as a toll road was valid

Criticism against textual approach:
The normative role of the CL presumptions during the interpretation process is reduced to a mere “last resort” to be applied only if the legislative text is ambiguous
Exaggerated emphasis on legislative text = Words (their literal meaning) are regarded as the primary index to legislative meaning – however – the main object should be to ascertain the true intention of the legislature
Other NB internal & external aids which could be applied to establish the meaning of text-in-context are ignored = context of legislation is only used if text is not clear – unless textual meaning is ambiguous / unclear, interpreter will not have recourse to the wide range of aids to interpretation at his disposal = as a result, the intention of the legislature is ultimately dependent on how clear the language used in the legislation may be to the particular court
Very few texts are so clear that only 1 final interpretation is possible
Leaves very little room for judicial law-making – courts may only interpret the law & not make it = courts have no law-making capacity re legislation, except in very exceptional cases where courts deviate from the literal meaning of the legislation to apply some sort of corrective interpretation
Prior to 1994 = in the absence of a justiciable BOR under apartheid rule, the clear, plain meaning of obnoxious legislation became the justification for executive-minded decisions by the courts and was used as a convenient excuse for avoiding inconvenient moral dilemmas

2. Purposive (Text-in-context) approach (AKA:  “contextualist”)

Before 1994 – purposive approach was applied by the courts from time to time

Prevailing factor:  Purpose / object of legislation (the legislative scheme)
Context of legislation, including social & political policy directions, is also taken into acc to establish the purpose of the legislation

Mischief rule is the forerunner –
Rule acknowledges application of external aids:  
CL prior to enactment of legislation;
Defects in the law not provided for by the CL; and
Whatever new remedies the legislature provides & the true reason for these remedies

To find the purpose of legislation you need to adopt a purpose-orientated approach which recognises the contextual framework of the legislation right from the outset (not only in cases where a literal, text-based approach has failed)

Provides a balance btw grammatical & overall contextual meaning

Interpretation process cannot be complete until the object & scope of the legislation (i.e. its contextual environment) are taken into acc = in this way the flexibilities & peculiarities of language & all the intra-textual & extra-textual factors, are accommodated in the continuing time-frame within which legislation operates

Jaga:

One of the first concrete efforts to utilise the wider context to move beyond the plain grammatical meaning to ascertain the legislative purpose - after this case – a few courts were more prepared to interpret the text of legislation in the light of the wider contextual framework

Facts:
In 1950’s Jaga was caught selling unwrought gold & sentenced to 3 months prison suspended for 3 years
The Act read “any person who has been sentenced to imprisonment for any offence committed by the sale of unwrought precious metal & who is deemed by Minister to be an undesirable inhabitant of the Union, may be removed from the Union under a warrant
Minister declared Jaga an undesirable inhabitant of the Union & a warrant for his deportation to India was issued
Jaga challenged his deportation on the basis that he had not been sentenced to imprisonment
Minister argued that a suspended sentence of imprisonment is still as sentence of “imprisonment” within the ordinary meaning of the Act
Jaga argued that “imprisonment” mean actual (as opposed to merely potential) imprisonment
“Sentenced to imprisonment” thus meant to be sentenced to be actually & physically held in prison, which he was not (his sentence was merely suspended & he was allowed to go home)

Finding:
Majority of court adopted textual approach & held “sentenced to imprisonment” was not further defined / qualified by the legislature – the lain meaning should be determined & applied – “imprisonment” in plain language meant that the sentence imposed on the offender contained a period of imprisonment (suspended / no) as an element – warrant was legally issued as Jaga did receive a sentence of imprisonment
Minority (judge Schreiner) adopted a contextual / purposive approach (this judgment is extremely NB & has been cited with approval by the CC) – held:  interpreting words & expressions in light of their context is just as NB as eing interpreted acc to their ordinary meaning – 2 NB points in this regard=
1. “the context” as used here is not limited to the language of the rest of the statute & is regarded as throwing light of a dictionary kind on the part to be interpreted (often of more NB is the matter of the statute, its apparent scope & purpose & within the limits, its background
2. the approach to the work of interpreting may be along either of 2 lines – 
by splitting the inquiry into 2 parts & concentrating firstly on finding out whether the language to be interpreted has / appears to have one clear ordinary meaning, confining a consideration of the context only to cases where the language appears to admit to more than 1 meaning; or
 one may from the beginning consider the context & language to be interpreted together (minority adopted this version)

Judge insisted that very few words have a natural / ordinary meaning in the sense that their meaning is entirely independent of the context in which they are used
Q is thus what words mean, not only in the context in which they are used in the legislative text, but also in the context of the purpose of the legislation & the mischief that it was designed to remedy
Text & context must be balanced, otherwise the context may be given such an exaggerated NB that the language used becomes strained, or otherwise the text may be given such an exaggerated NB that verbalism & consequent failure to further the aims of the legislation might result
Real impact of this judgment = willingness to accept that “sentenced to imprisonment” did have the clear & ordinary meaning which majority claimed it had – even so – Judge insisted the broader context & purpose of legislation overrode that clear meaning – purpose of provision was to create an objective test for identification of undesirable persons who should be removed from society by deportation – however, the suspension of prison sentences has the opposite aim – a suspended sentence is a means of keeping an offender within society while aiding his rehab – to included suspended sentences in the meaning of “sentence of imprisonment” would not serve the purpose of the legislative provision – deportation warrant was thus illegally issued as Jaga had not been sentenced to imprisonment for the purposes of the Act

Judge held that even the textual approach, if it was correctly applied, should have led to the same conclusion – this criticism of the majority approach sheds light on the inner working & limits of the textual approach –
According to Judge, the ordinary meaning of “sentenced to imprisonment” is ambiguous since it could not mean both “being physically removed to prison” or “being sentenced where the sentence includes imprisonment” - because of this ambiguity the secondary aids had to be applied – since there were no secondary aids available in the case which could resolve the choice btw the 2 meanings, the tertiary aids had to be applied – 
One CL presumption is that legislative provisions must be interpreted in favour of individual freedom – it must therefore be presumed that the legislature intended the deportation of persons only where these persons were unconditionally sentenced to imprisonment – to hold otherwise, as the majority did, would subject an unnecessarily large range of offenders to the very drastic nature of deportation – it would thus fail to protect the value of individual freedom
The above criticism ties in closely with some of the criticisms levelled against the textual approach – NB is the fact that majority failed to give CL presumption in favour of individual freedom any role in its judgment – they simply resolved the case with an appeal to the apparent clarity of the words that were used by the legislator (same as Botha’s criticism) – however the meaning of the words used was not so clear to the other members of the court (also same as Botha’s criticism)

Court provided foll guidelines:
Right from the outset the interpreter may take the wider context of provision (eg its ambit & purpose) into acc with the legislative text in question
Irrespective of how clear / unambiguous the grammatical meaning of the legislative text may seem to be, the relevant contextual factors (eg practical effects of different interpretations, as well as the background of the provision) must be taken into acc
Sometimes the wider context may even be more important than the legislative text
Once the meaning of the text & context (language in context) is determined, it must be applied, irrespective of whether the interpreter is of the opinion that the legislature intended something else

Judiciary has inherent law-making discretion =
Role of the courts is more flexible & not limited to mere textual analysis & mechanical application
Discretion is qualified by the prerequisite that modification of the meaning of the text is possible (and admissible) only if & when the scope & purpose of the legislation is clear & supports such modification
This law-making function is not an infringement of the legislature’s legislative function – it’s merely a logical extension of the powers of the court during the interpretation & application of legislation in each practical instance

Use of CL presumptions as well as various aids of interpretation, are very NB tools in the quest for the scope & purpose of legislation

3. The influence of the supreme Constitution

Since 27 April 1994 the debate re a text-based approach versus a text-in-context approach to statutory interpretation has become irrelevant

S39(2) of Const = statutory interpretation has to be conducted within the value-laden framework of the supreme Const which is the highest law of the land

In addition to S39(2), interpretation of statues was transformed by 6 provisions of the Const:

1. S1 (Foundational clause):
RSA is one, sovereign, democratic state founded on the foll values:
(a) human dignity, achievement of equality & advancement of human rights & freedoms
(b) non-racialism & non-sexism
(c) supremacy of the const & the rule of law
(d) universal adult suffrage, a national common voters roll, regular elections & a multi-party system of democratic government, to ensure accountability, responsiveness & openness

2. S2 (supremacy of the Const):
Const is supreme law of RSA – law / conduct inconsistent with it is invalid & the obligations imposed by it must be fulfilled

3. S7 (Obligation clause):
BOR is the cornerstone of SA democracy – state must respect, protect, promote & fulfil the rights in the BOR

4. S8(application clause):
S8(1) = BOR applies to all law & binds legislature, executive, judiciary & all organs of state
S8(2) = BOR applies to natural & juristic persons
(s237 also states that all const obligations must be performed diligently & w/o delay)

If all these provisions are read together one principle is indisputable – the Const is supreme & everything & everybody are subject to it =
Const cannot be interpreted in light of the Interpretation Act / RD CL / traditional customary law – everything & everybody, all law & conduct, all cultural traditions & legal dogmas & religious perceptions, all rules & procedures, and all theories, canons & maxims of interpretation are influenced & ultimately qualified by the Const

5. S36 (the limitation clause)

6. S39 (interpretation of statues):
S39(1) deals with interpretation of BOR – however, this section is also relevant to the interpretation of ordinary legislation for the following reasons:
Provides that BOR should be interpreted in light of foundational provisions of our open & democratic constitutional order = those democratic values are found in the preamble to the Const & par 1 – once could say these democratic values reflect the spirit of the BOR – however, s39(1) says nothing directly re interpretation of ordinary legislation – however, s39(2) says that the spirit of the BOR must be promoted when ordinary legislation is interpreted – in order to understand what the spirit of BOR is, we thus have to turn to s39(1) when interpreting ordinary legislation = when the 2 sections are read together, a purposive / contextual approach to ordinary legislation is required – the letter of the law must now, in all cases, be subject to the democratic spirit of the law


S39(2) deals with interpretation of legislation other than the BOR - provides that when interpreting any legislation & when developing the CL / customary law – every court, tribunal / forum must promote the spirit, purport & objects of the BOR
Const does not expressly prescribe a contextual (purposive) approach to statutory interpretation – however, s39(2) is a peremptory provision = all courts, tribunals & forums must review the aim & purpose of legislation in light of BOR – plain meanings & so called clear, unambiguous texts are no longer sufficient
Even before a legislative text is read – s39(2) forces the interpreter to promote the values & objects of the BOR
All the above means that the interpreter is consulting extra-textual factors before the legislative text is even considered = factors & circumstances outside the legislative text are immediately involved in the interpretation process =
The interpretation of statutes starts with the Const & not with the legislative text

Bato case:
Facts:
Concerned the allocation of quotas in the fishing industry – amt of fish that may be caught by a deep-sea fishing trawler is limited by way of a quota system
The quota which each trawler is allowed to catch is determined by the Minister of Environmental Affairs and Tourism ito the Marine Living Resources Act – s2 of the Act list the objectives of the Act, including to achieve sustainable development, to further biodiversity & to restructure the fishing industry in order to achieve equity – state that the Minister must “have regard to” these objectives when he allocates quotas
S18(5) deals specifically with the allocation of fishing quotas – it again states that the Minister must make allocations that will achieve the objective contemplated in s2
Bato was allocated a quota for 1 year – it complained the quota was too small & approached court to have allocation set aside – case turned on Q whether Minister did “have regard to” the objective of achieving equity in the fishing industry

SCA asked what the ordinary meaning of “have regard to” was – court looked at way phrase has been applied by courts which made it clear that it mean no more than “taking into consideration” / “taking into account” / “not to overlook”
This meant that when granting quotas – Minister had to take principle of equity into consideration, but did not have to make it his special concern
Clear form the facts that Minister took need to transform fishing industry into account when quotas were allocated – quotas were therefore validly allocated

Bato appealed to CC  claiming that the SCA had interpreted “have regard to” incorrectly – argued that “had regard to” equity not only meant equity should be “taken into account” (as ordinary meaning of words suggest) but that equity should be “promoted as the overriding concern” = this alternative meaning is suggested by the context in which phrase operates – CC agreed

CC expressed concern about the textual method of interpretation followed in SCA – agreed that ordinary meaning of “have regard to” was “to take into account” but insisted that it is no longer the ordinary meaning of words that must be applied, but that purpose of legislation & values of the Const – referred to minority judgement in Jaga with approval & held that meaning of phrase must be determined by context in which it occurs – context is the statutory commitment to redressing the imbalances of the past & const commitment to achieving equality
Phrase must be construed purposively to promote the spirit, purport & object of the BOR – technique of paying attention to context in statutory construction is now required by the Const, in particular, s39(2) – Court held further it is troubled by any interpretative approach that pays too much attention to the ordinary language of “have regard to”
 
Confirmed the primary & golden rules of textual interpretation do not apply in our law any more

CC held that the Const is the starting point in interpreting any legislation:
First – the interpretation that is placed upon the statute must, where possible, be one that would advance at least an identifiable value enshrined in the BOR; and
Second – the statute must be capable of such interpretation
The emerging trend in statutory construction is to have regard to the context in which the words occur, even where the words to be construed are clear & unambiguous

Hyundai case:
Judge explained const foundation of this “new” interpretation methodology & held:
S39(2) means that all statutes must be interpreted through the prism of the BOR – all law-making authority must be exercised in acc with the const – the const is located in a history which involves a transition from a society based on division, injustice & exclusion from the democratic process to one which respects the dignity of all citizens, and includes all in the process of governance – as such, the process of interpreting the Const must recognise the context in which we find ourselves & the Const goal of a society based on democratic values, social justice & fundamental human rights – this spirit of transition & transformation characterises the const enterprise as a whole

Constitutional values:

3 core values on which Const rests: (1) freedom; (2) equality; and (3) human dignity
Spirit, purport & objects of BOR have to be promoted during the process of statutory interpretation =
Courts are guardians & enforcers of values underlying the Const
Courts will have to make certain value judgments during the interpretation & application of all legislation
Interpretation of legislation is an exercise in balancing conflicting values & rights – this is because the values underlying the Const are not absolute
Interpretation of statutes can no longer be a mechanical reiteration of what was supposedly “intended” by Parliament – but is rather what is permitted by the Const

Impact of constitutionalism:

A constitutional state (which has a supreme const) is underpinned by 2 foundations:
1. Formal (institutional power map of the country – i.e. separation of powers / checks & balances on the government / principle of legality)
2. Material / Substantive (state bound by a system of fundamental values such as justice & equality)

Makwanyane case:
Const retains from the past only what is defendable & represents a decisive break from, and a ringing rejection of, that part of the past which is disgracefully racist, authoritarian (strict / severe), insular (narrow-minded), and repressive & a vigorous identification of & commitment to a democratic, universalistic, caring & which aspires towards something of a democratic character, expressly articulated in the Const

Although the Const does not expressly refer to a constitutional state, the foll provisions imply a constitutional state:

Preamble refers to a society based on democratic values, social justice & fundamental human rights
S1 states that SA is a democratic state founded on the supremacy of the Const & the rule of law
S7 entrenches the BOR as the cornerstone of the democracy

Const is a value-laden document that is underpinned by a number of express & implied values & norms – these fundamental principles are the ideals to which SA society has committed itself & form the material (substantive) guidelines which must regulate all the activities of the state - the spirit of the BOR is a reflection of these fundamental principles
These values are also found in various sources – i.e. 
Principles of international human rights law & foreign case law re similar constitutions
African concept of Ubuntu 
Our CL heritage

Quzeleni case:
Judge explained the demands of the supreme Const on statutory interpretation –
For the Const to fulfil its purpose it needs to become, as far as possible, a living document, and its contents a way of thinking, for all citizens of this country
Establishment of a culture of constitutionality can hardly succeed if the Const is not applied daily in our courts, from the highest to the lowest

4. Practical, inclusive method of interpretation

5 practical interrelated techniques for constitutional interpretation – form the basis of a practical, inclusive method of interpretation (developed by Du Plessis)
This method of interpretation is not really new / radical – it merely brings together all the different aspects / techniques necessary for interpretation
Not just another template for a mechanical application of words & phrases with passing reference to values & context – rather it is:
a total, integrated framework with which (and within which) interpretation of statutes as a process should take place; and
a practical, all-encompassing methodology to deal with complexities & nuances (degrees) of statutory interpretation
The components listed below are complementary & interrelated, and should be applied in conjunction with one another:

1. Words & phrases:  the language aspect:
Focuses on linguistic & grammatical meaning of words, phrases, punctuation, sentences & other structural components of the text & on the rules re order of words in a sentence
Does not imply a return to literalism & orthodox text-based interpretation – it merely acknowledges the NB of the legislative text in the complex process of interpretation

2. Structure & context:  the systematic aspect
Concerned with clarification of the meaning of a particular legislative provision in relation to the legislative text as a whole
AKA “holistic approach” = words, phrases & provisions cannot be read in isolation
Emphasis on “wholeness” is not restricted to the other provisions & parts of the legislation, but also takes into acc all other contextual considerations (i.e. social & political environments) in which legislation operates

3. Teleological interpretation:  the value-based aspect:
Emphasises fundamental const values & value-coherent interpretation
Aim & purpose of legislation must be ascertained against the fundamental const values (i.e. s39(2))
Fundamental values in Const form foundation of a normative, value-laden jurisprudence during which legislation & actions are evaluated against (and filtered through) those const values

4. Historical aspect:
Refers to use of historical context of legislation
Includes factors such as the circumstances which gave rise to adoption of legislation (mischief rule) & legislative history (prior legislation & preceding discussions)
Historical perspective cannot be decisive on its own

5. Comparative aspect:
The process (if possible & necessary) during which court examines interpretation of similar legislation by foreign courts, as well as international law

CHAPTER 6 – BASIC PRINCIPLES

RULES & PRINCIPLES APPLICABLE TO THE INTIAL / FIRST READING OF THE LEGISLATIVE TEXT:

The meaning of the text – 

4 rules / principles applicable to the first reading of the legislative text =

1. The initial meaning of the text

· The interpretation process starts with the reading of the legislation concerned
· The ordinary meaning must be attached to the words - interpreter should not attach an artificial meaning to the text
· However – the context of the legislation (incl. all factors inside & outside the text) which could influence & qualify the initial meaning of the provision, has to be taken into account right from the outset
· In the case of technical legislation which deals with specific trade / profession – words that have a specific technical meaning in that field which is different from the ordinary everday meaning have to be given that specialised meaning

2. Every word is important

· No word / sentence is regarded as redundant (superfluous / unnecessary)
· Sometimes it’s impossible to assign a meaning to every word because unnecessarily repetitive provisions are often added as a result of excessive caution = the purpose of the legislation should be the deciding factor in determining if a word is superfluous / not – this relates to the presumption that legislation does not contain useless / unimportant provisions
Secretary case:  the principle that a meaning should be assigned to every word is not absolute

3. No addition / subtraction

· Words may not be added / subtracted from the legislation – this is based on separation of powers principle
· The courts may not supply omissions in legislation at will – if, however, the purpose of the legislation is clear, the court is the last link in the legislative process, and should ensure that the legislative process reaches a just & meaningful conclusion

4. The continuing time-frame of legislation:  the law is always speaking

Question of whether words in existing legislation should be interpreted according to their present-day meaning, or whether they should retain the meaning they had when the legislation was passed?

Courts used to follow the general rule in Finbro case:  AD held that unless later legislation expressly provided otherwise, words in legislation had to be construed acc to their meaning on the day on which the legislation was adopted
Finbro judgment was confirmed in Water Affairs case:  intention of legislature had to be determined in view of meaning of provision at the time when it was enacted

However – seems that courts might in future be less rigid=
Golden China case:  the general purpose of an Act suggested that the definitions in that Act were to be interpreted flexibly in order to deal with new technologies on a continuous basis, rather than to interpret the provisions narrowly, forcing the legislature periodically to update the Act
Fourie case:  an updated interpretation should be given to “ongoing Acts” (legislation that will continue to apply in the future), except in the case of those rare statutes intended to be of unchanging effect (“fixed-time Acts”)

All legislation has to be interpreted so as to promote the spirit & scope of the BOR – a supreme Const (and the values underpinning it) is not static – 
Nyamakazi:  a supreme const must be interpreted in the context & setting exiting at the time when a case is heard, and not when the legislation was passed, otherwise the growth of society will not be taken into acc

An enactment cannot auto be reinterpreted to keep up with changes in society – the rule of law principle means that the courts must balance the dimension of futurity with legality issues such as offences, penalties & vested rights, as well with legal certainty

Balance btw the text & context –

Note:  it’s not entirely true to argue that, prior to 1994, the courts subscribed only to the literal approach to interpretation – in Jaga case (1950) the NB of contextual framework during interpretation was emphasised

This does not mean that the legislative text is no longer signification – the text has to be anchored to the context in question

Zuma case:  CC confirmed that the text of the Const is of paramount importance in spite of the fact that s39(1) prescribes a purposive / contextual approach to const interpretation – the same applies to statutory interpretation

The meaning of the words of the text should be weighed up against the context of the legislation
From the outset the legislation as a whole, the surrounding circumstances, const values & text have to be considered to ascertain the purpose of the legislation

Stellenbosh Farmers case:  court must give regard – on the one hand:  meaning to words used – and on the other hand:  contextual scene which involves considering the language of the rest of the statute & the matter of the statute, its apparent scope & purpose and within limts, its background – court must strike a proper balance btw these various considerations & then ascertain the will of the legislature

Supporters of orthodox text-based approach accuse supporters of text-in-context approach of indulging in “free-floating” methods of interpretation which ignore the text of the legislation – this is not true because the fact that there needs to be a balance btw the text & context does not mean that the legislative text may be ignored – after all, the context has to be anchored to the particular text in question

Legislation must be read as a whole – 

To interpret a text in its context includes:
· The intra-textual context:  the enactment as a whole, including its unique structure & legislative “codes”
· The extra-textual context:  the rest of the existing law & other contextual considerations that might be applicable

To see the bigger picture means that the interpreter must study the legislation as a whole – apart from the legislation to be construed – the bigger picture includes the Const & all other relevant law (including old order legislation & the CL)

In CL this is known as interpretation ex visceribus actus = “within the four corners of the Act” / “from the insides of the Act”

(See practical examples on pg 128 & 130 – 131 of TB)

Presumption that legislation does not contain futile (useless) / nugatory (irrelevant) provisions –

This presumption encapsulates the basis of the most NB principle of interpretation:  the court has to determine the purpose of the legislation and give effect to it

This presumption is an acknowledgement that legislation has a functional purpose & object

If there are 2 possible interpretations – the court must try, if it’s reasonably possible, to adopt an interpretation that will render the legislation effective

Forlee case:
F was found guilty of contravening Act 4 of 1909 for selling opium – on appeal his lawyer argued that F had not committed an offence because the Act in question prescribed no punishment
Court relied on presumption against futility & found that a specific offence had been created by the legislature – the absence of a prescribed penal clause did not render the Act ineffective because the court had discretion in imposing such a suitable form of punishment as it deemed fit
Decision raised widespread criticism because the rule nulla poena sine lege (if there is no penalty, there is not crime) was not adhered to – although the presumption and the nulla peona sine lege rule applied in this case, the nulla poena sine lege rule forms an essential part of the principle of legality which aims to prevent the arbitrary punishment of people & to ensure that criminal liability & the imposition of punishment are in line with existing & clear rules of law – this rule should have trumped the presumption against futile results

Prins case:
P was charged ] with contravening Criminal Law (Sexual Offences & Related Matters) Amendment Act – he objected to the charge arguing that neither the Act itself, nor any other provision of the Act, provides for a penalty for the offence created by the Act
SCA held that s276 of CPA has a general empowering provision authorising courts to impose sentences in all cases, whether in terms of the CL / legislation, where no other provision governs the imposition of sentence & consequently the Act did not violate the principle of legality by not prescribing the penalties for those offences
2 other aspects of the decision must be noted:
1. the CL presumption against futile & nugatory legislation was never raised;
2. case is a good example of reading different sets of legislation together in order to solve an interpretation problem

Presumption enables courts to try to interpret legislation in such a manner that evasion of its provisions is prevented

Presumption applies only if there’s more than 1 possible interpretation – it cannot be used by a court to reinterpret legislation at will

Presumption also applies to subordinate legislation – 
Maxim ut res magis valeat quam pereat applies = an interpretation which will not leave the subordinate legislation ultra vires (and invalid), but rather intra vires and valid must be preferred – this maxim applies only where 2 interpretations of a provision are possible
Presumption cannot be used to rescue an administrative act (conduct) which is defective & invalid from the outset - consequently, any subordinate legislation in conflict with the enabling Act (or any other legislation) will also be invalidated

CHAPTER 7 – RESEARCH:  ASCERTAINING THE LEGISLATIVE SCHEME

Even if the meaning of a legislative provision seems obvious & clear after the first reading of the legislative text – the purpose behind the words must still be determined
The interpreter must establish whether the plain meaning of the text in fact reflects the actual purpose of the legislation (or, as our courts still frequently say, the real intention of the legislature)

Purpose of legislation is established through research (aka “contextualisation of the text”)
2 categories of material:
1. Internal aids = contains things that we find inside the text of the legislation as a whole – i.e.
· the title;
· its preamble; and
· its chapter headings
2. External aids = contains things that we find outside the legislative text itself - i.e. 
· parliamentary debate about the legislation;
· surrounding circumstances at the time the legislation was adopted; and
· other legislation such as the Interpretation Act

Textualists refer to internal & external aids as “secondary aids” & allow interpreters access to these aids only when the text of the legislative provision itself is unclear / when its plain meaning leads to absurd consequences in the circumstances

Contextualists encourage the use of all these aids in all circumstances as their aim is to achieve a proper balance btw the text & its purpose

Before 1994 the courts were not consistent in their approach to the use of internal aid

The difference of opinion btw the literalists & contextualists as to when the interpreter may invoke these aids has finally been settled by s 39(2) of the Const = prescribes a contextual approach to statutory interpretation = the interpreter should use all the available aids at his disposal to ascertain the purpose of legislation

INTERNAL AIDS

(a) The legislative text in another official language

Before the interim Const, legislation in SA was drafted in 2 official languages & the text in the other language was used to clarify obscurities – aka “statutory bilingualism”

Original legislation

The following principle was expressly included in the 1961 & 1983 Const & the Interim Const:

Old order legislative texts were signed alternatively (in turn) in the languages in which they were drafted & the signed text was enrolled for record at the AD.  In case of irreconcilable conflict btw the various legislative texts, the signed one prevailed

1996 Const does not refer to irreconcilable conflicts btw texts of other legislation
S240 states that the English text will prevail if there’s inconsistency btw diff texts
S82 & s124 state that the versions of all new national & provincial legislation which have been signed by the President / a provincial premier has to be entrusted to the CC for safekeeping
The signed version will be conclusive evidence of the provisions of that legislation

The signed version of the legislative text does not carry more weight simply because that is the one which was signed –

The signed version is conclusive only when there is an irreconcilable conflict btw the versions – the signed version is used as a last resort to avoid a stalemate (deadlock)
If one version of the text is wider than the other (i.e. one versions prescribes a penalty of imprisonment & a fine; and the other only a fine) then the common-denominator rule is followed, and only a fine will be imposed – the texts are read together to establish the common denominator
If the versions differ but there is no conflict, the versions complement one another & they have to be read together – an attempt should be made to reconcile the texts with ref to the context & purpose of the legislation
Even the unsigned version of the legislative text may be used to determine the intention of the legislature
Because statutes are signed using alternative languages, amendment Acts may create a prob – i.e. Afrikaans version of a statute was signed but the English version of the amendment Act was signed – which one of the signed versions of the amendment Act will prevail in case of an irreconcilable conflict?  There are conflicting answers to this question, but the most acceptable solution was put forward in Silinga case:  court suggested that the amendment Act be regarded as part of the original statute – the version of the statute signed originally will prevail in the case of an irreconcilable conflict

Subordinate legislation

There are no statutory / constitutional rules re conflicting language versions of subordinate legislation – in practice all versions of subordinate legislation will be signed & the signed text cannot be relied on to resolve conflicts btw texts 
If texts do differ, the must be read together
If there’s an irreconcilable conflict btw the various texts, the court will give preference to the one that benefits the person concerned = this approach is based on the presumption that the legislature does not intend legislation that is futile / nugatory
If the irreconcilable conflict leads to subordinate legislation that is vague & unclear, the court may declare it invalid

Criticism:
All versions of legislative text should be read together from the outset, as they are all part of the structure of the same enacted law-text
The arbitrary manner of conflict resolution (i.e. that the signed version automatically prevails) is merely a statutory confirmation of a text-based approach, because the purpose of the legislation is ignored if there is an irreconcilable conflict btw the 2 versions of the legislative text - it could well be that the unsigned version reflects the true purpose of the provision, and that the signed text is the incorrect one = in following the signed version “blindly”, the purpose of the legislation could be defeated by the court
In light of the interpretation clause in s39(2) of Const, as well as the principle that legislation should as far as possible be interpreted to render it constitutional, the following solution is suggested:
In the case of an irreconcilable conflict btw versions of the same legislative text, the text which best reflects the spirit & purport of the BOR must prevail

The rules explained above will apply to old order legislation = if the existing Act was published in Afrikaans & English – all future amendment Acts will still have to be adopted & published in Afrikaans & English (because those amendments will eventually be incorporated into the Act)
Furthermore, in theory at least, subordinate legislation issued ito an enabling Act originally published in Afrikaans & English will also need to be in Afrikaans & English

Since 1998 new Acts of Parliament have been promulgated only in English
S59(1)(a) of Const obliges Parliament to facilitate public involvement in the legislative & other processes – one way of doing this is to publish translations of Bills introduced in Parliament
The Joint Rules of Parliament require that a translated version of a Bill that has been adopted must be submitted together with the Bill to be signed into law = in practical terms this means that new Acts of Parliament are promulgated only in English

(b) The preamble

Preamble usually contains a programme of action / declaration of intent re the broad principles contained in the particular statute
Preamble may be used during interpretation of legislation since the text as a whole should be read in its context
Although a preamble on its own can never provide the final meaning of the legislative text, post-1994 preambles should provide the interpreter with a starting point – it’s the key that unlocks the first door in the process of statutory interpretation
Jaga – court considered preamble to be part of the context of the statute
In numerous recent cases the courts acknowledged the unqualified application of the Constitution’s preamble
Seevnarayan – court rejected the argument that a preamble may be considered only if the text of the legislations is not clear & ambiguous as an outdated approach to interpretation

(c) The long title

The long title provides a short description of the subject matter of the legislation
It forms part of the statute considered by the legislature during the legislative process
Role played by long title in helping to ascertain the purpose of the legislation will in each case depend on the info it contains
Courts are entitled to refer to the long title of a statute to establish the purpose of the legislation

(d) The definition clause

The definition section always starts with “In this Act, unless the context indicates otherwise…”
This is an explanatory list of terms in which certain words / phrases used in the legislation are defined
A definition section is an internal dictionary for that Act only – definitions in other legislation do not apply
A definition in the definition section is conclusive, unless the context in which the word appears in the legislation indicates another meaning – in that case the court will follow the ordinary meaning of the word
Oudtshoorn Municipality:  it was held that a deviation from the meaning in the definition clause will be justified only if the defined meaning is not the correct interpretation within the context of the particular provision
(See example on pg 119 + 120 of TB)

(e) Express purpose clauses & interpretation guidelines

Contain more detail & are more focused & should be more valuable during the interpretation process
However, by itself none of them can be decisive – to take such a view would merely create a new & sophisticated version of text-based interpretation
The interpreter must still analyse the legislative text (as a whole) together with all internal & external aids
(See examples on pgs 120 – 121 of TB)

(f) Headings to chapters & sections

May be regarded as introductions to those chapters / sections
Within the framework of text-in-context, headings may be used to determine the purpose of the legislation
In the past the courts held the literal viewpoint that headings may be used by the courts to establish the purpose of the legislation only when the rest of the provision is not clear
Turffontein Estates:  court pointed out that the value attached to headings will depend on the circumstances of each case
(See example on pg 121 – 122 of TB)

(g) Schedules

Schedules serve to shorten & simplify the content matter of sections in legislation
The value of a schedule during interpretation depends on:
the nature of the schedule; 
its relation to the rest of the legislation; and
the language in which the legislation refers to it
The general rule is that schedules, which expound sections of an Act, should have the same force of law as a section in the main Act
Schedules have to be consulted when interpreting provisions in the main part of the Act
In the case of conflict btw the schedule & a section in the main legislation – the section prevails - one notable exception to this rule was s 232(4) of the 1993 Const which stated that for all purposes the schedules were deemed to form part of the substance of the 1993 Const
In certain cases the particular schedule will state that it is not part of the Act & that it does not have the force of law, in which case it is an external aid & it may be considered as part of the context
The names & types of legislation can be confusing – sometimes a schedule is a type of subordinate legislation, and not part of the Act (as primary legislation)

(h) Paragraphing & punctuation

Customarily, punctuation was not considered to be part of the legislation – however, it is a grammatical fact that punctuation can affect the meaning of the text
Njiwa – court held that punctuation must be taken into acc during interpretation
Yolelo:  AD held that an interpretation based on the purpose of the legislation prevails over an interpretation based only on the division into paragraphs
Skipper:  court held that since the punctuation was considered by the legislature during the passing of the legislation, it must be considered during the interpretation

EXTERNAL AIDS

(a) The Constitution

The Constitution, being the supreme law, is the most NB aid to interpretation.  No argument about plain meanings & clear texts could prevent the Constitution from being used / referred to during interpretation.  It prescribes how other legislation must be interpreted, contains the BOR & is the repository of fundamental values.
 
S39(2) of Const contains a provision dealing with ordinary statutory interpretation
When interpreting any legislation, therefore, the Const, as the supreme law of the land, should be consulted
The Const in general & the BOR in particular is the most NB external aid to statutory interpretation

(b) Preceding discussions

The following constitute preceding discussions:
1. Debates about a Bill before Parliament;
2. Debates & reports of the various committees which form part of the legislative process; and
3. Reports of commissions of inquiry

Question as to whether the courts may use such preceding discussions in construing legislations & to what extent, has been the subject of lively debates in recent years.

Before the advent of the new constitutional dispensation, the courts were reluctant to seek guidance in the debates which preceded the passing of the legislation in question.  However, in recent decisions the courts have invoked these aids.

As far as the reports of commissions of inquiry are concerned, the picture looks considerably better, in that the courts have shown some willingness to consult the reports of commissions of inquiry

One should distinguish btw debates during the legislative process on the one hand and reports of commissions of inquiry which preceded the passing of legislation on the other

· Debates during the legislative process

Some academic writers believe that debates preceding the acceptance of a Bill are important in establishing the intention of the legislature, especially when this is not evident from the wording of the legislation

However, in the past the use of debates was not accepted by the courts:
Bok:  the use of preceding discussions in the interpretation process was rejected outright, although the court a quo in Moschke case had, in fact, taken preceding debates into account
 
The opposition to these debates may be disappearing:
Ngcobo:  court referred to use of explanatory memoranda during the interpretation of statutes – the weight of authority is very much against allowing such docs to be called in to aid in the interpretation of a statute – this authority has received considerable academic criticism – there are also few authorities which seem to suggest a softening of attitudes by SA courts to certain of the docs which prece the passing of an Act
De Reuck:  court used parliamentary debates, reports of task teams & views of academics when it had to interpret the Films and Publications Act
Western Cape Provincial Government:  CC used parliamentary debates during interpretation
Minister of Safety & Security:  CC referred to speech by a Minister during the second reading of a Bill
Dzukuda:  court referred to a report of the SA Law Commission & a ministerial speech in Parliament during the interpretation of a statute

· Commission reports

Hopkinson:  court held that the prevailing law prevented the use of a commission report about the Companies Act
Rand Bank:  the court decided that the report of the commission of enquiry, which later resulted in the Prescription Act, was an admissible aid in construing the Act
Westinghouse:  AD held that the report of a commission of enquiry which preceded the passing of an Act may be used to establish the purpose of the Act, if a clear link exists btw on the one hand the subject matter of the inquiry and recommendations of the report, and on the other, the legislation under consideration
Dilokong:  court had to decide whether / not to use a report of a member of the Standing Committee, which did not table an official report – court found that the evidence of a single member of the committee was inadmissible, since it merely represented his own subjective opinion of the deliberations

The reasons given by the courts for not admitting such material are not very convincing (i.e. not all debates might be relevant / useful during the interpretation of legislation) =
The courts are expected to use their discretion in imposing punishment, and to reach conclusions amidst conflicting evidence
During statutory interpretation the judiciary should be able to separate the good and bad in parliamentary debates
A speech by the Minister during the second reading of a Bill, as well as the explanatory memoranda provided to members of Parliament may be useful in aiding understanding 
If readily available, the deliberations & reports of the large number of standing, ad hoc, joint & portfolio committees of legislative bodies (which play an NB role during the legislative process) could be used to help ascertain the purpose of the resulting legislation

(c) Surrounding circumstances

Some courts have held that the historical background to the adoption of a particular statute is equally NB during the process of interpretation
This approach made its first appearance in the Heydon case
SA courts have also looked at the surrounding circumstances when interpreting legislation – i.e. Santam case:  court took into account the historical background which led to the adoption of the Act in question

· Ubuntu

Indigenous African concept & refers to a practical humanist disposition towards the world, including compassion, tolerance & fairness
Applied & explained by CC in Makwanyane case:
“Ubuntu translates as “humaneness” – in its most fundamental sense, it translates as “personhood” and “morality”…while it envelops the key values of group solidarity, compassion, respect, human dignity, conformity to basic norms & collective unity, in its fundamental sense it denotes humanity & morality – its spirit emphasises respect for human dignity, marking a shift from confrontation to conciliation”
Concept of Ubuntu is not expressly mentioned in 1996 Const – but because Ubuntu was used in Makwanyane case it forms part of the new SA constitutional jurisprudence 
It may also be argued that Ubuntu lives on in the numerous references to human dignity in the Const
It forms an NB bridge btw the communal African traditions & Western traditions, which focus on the individual, and could be a very useful extra-textual aid to statutory & constitutional interpretation

· The mischief rule

The historical context of the particular legislation is used to place the provision in question in its proper perspective

Laid down in the 16th century in the famous Heydon’s case & forms one of the cornerstones of a text-in-context approach to interpretation

The mischief rule poses 4 questions that will help to establish the meaning of legislation:
1. What was the existing law (the legal position) before the legislation in question was adopted?
2. Which problem (mischief (harm) or defect) was not adequately addressed by the existing law before the new legislation was adopted?
3. What remedy (solution) is proposed by the new legislation to solve this problem?
4. What is the true reason for the proposed remedy?

The aim of the rule is to examine the circumstances that lead to the adoption of the legislation in question
	
The mischief rule has been applied on numerous occasions by the courts – i.e. Santam Insurance case:  as a result of the incomprehensible language used in the Compulsory Motor Vehicle Insurance Act, the court examined the historical background of the Act in order to ascertain its purpose

· Contemporanea expositio

This is an explanation of the legislation which is given by persons in some / other way involved in the adoption of the legislation, or shortly afterwards during its first application

Explanatory memoranda issued by government departments & state law advisors, as well as the first application of the new legislation are all examples 

The publication of a Bill is often accompanied by the publication of an explanatory memorandum from its drafters – such a memorandum may help to determine the purpose of statutory provisions of the Act resulting from the Bill

National Union of Mineworkers case:  courts used the explanatory memorandum to interpret the Labour Relations Act

· Subsecuta observatio

Refers to established administrative usage (or custom) over a period of time
The way legislation has been applied in practice – by the very agencies & departments entrusted with its administration – may be a very good indication of its aim & purpose
Although the long-term use of legislation cannot dictate a particular interpretation to the courts, it may just be the deciding factor where 2 interpretations are possible
Typical examples of administrative usage are interpretation notes, circulars and explanatory notes issued by SARS or the Registrar of Pension Funds
The purpose of interpretation notes is to provide guidelines to SARS employees & taxpayers re interpretation & application of the provisions of the various laws administered by SARS – these notes will ultimately replace all existing practice notes & internal circular minutes, to the extent that they relate to the interpretation of the various laws the notes will be amended from time to time in line with policy developments & changes in the legislation
Pension fund circulars constitute best practice with regard to retirement funds as prescribed by the Registrar of Pension Funds from time to time and reflect the Registrar’s interpretation, discretion / requirements – although the provisions of these circulars are adhered to by the industry “by agreement” with the Financial Services Board, they do not necessarily have any legal status as such & are not enforceable in any formal manner
Nissan case:  court had to decide on the possible use of commission reports & subsecuta observatio – plaintiff relied on exemption afforded by Income Tax Act – plaintiff relied on reports of commissions of inquiry & administrative practice (reports of the Board of Trade & Industry & the way in which the provision had been interpreted by the Department of Internal Revenue) – court ruled that it could not be taken into account:  the reports did not show which of the Board’s findings had been accepted, and the Commissioner’s interpretation had been discarded too quickly to be used as part of subsecuta observatio and contemporanea expositio

· Historical interpretation

The term “travaux préparatoires” refers to the discussions during the drafting of an international treaty, but it is also increasingly used re the deliberations of the drafters of a supreme constitution.
A supreme constitution, which includes a bill of fundamental rights, has been described as a “living tree” – it is a dynamic document, which must be interpreted in the light of ever-changing circumstances, values & perceptions
However, if the deliberations of the constitutional drafters (the so-called “original intent”) become the deciding factor during the interpretation of such a constitution, there will be no development & adaptability – the result will be that future generations will be bound by a single stroke of constitution-making, with no growth, dialogue, discourse, changes / flexibility possible
This means that the travaux préparatoires of the Const may be consulted as an external aid, but they cannot be the deciding factor
Makwanyane case:  court explained that the Mult-Pary Negotiating Process was advised by technical committees, and the reports of those committees on the drafts are the equivalent of the travaux préparatoires relied upon by international tribunals - such background material can provide a context for the interpretation of the Const and, where it serves that purpose, it may be used

(d) Dictionaries & linguistic evidence

In cases where words used in legislation are not defined, it’s permissible for courts to seek guidance in dictionaries

Courts must use dictionaries in a contextual framework –

Transvaal case:  Dictionary definitions serve to mark out the scope of the meanings available for a word, but the task remains of ascertaining the particular meaning & sense of the language intended in the context of the statute under consideration

De Beers case:  the meaning of a word cannot be determined conclusively by its dictionary meaning – the dictionary meaning is only a guideline – a dictionary cannot prescribe which of several possible meanings of a particular word should prevail – the context in which a word is used should be the decisive factor

Fundstrust:  the use of authoritative dictionaries is a permissible & helpful method for interpreting statutes – however, interpretation of statutes cannot be done by excessive peering at the language to be interpreted w/o sufficient attention to the contextual scene – after all, the interpreter has to ascertain the meaning of words / expressions in the particular context of the statute in which it appears

Makhubela:
Accused charged with being behind the wheel of a vehicle that was being pushed by others on a public road, w/o having a driver’s licence - he was found guilty of driving a vehicle on a public road w/o a valid driver’s lincence
On review, the court decided that the definition of “drive” as found in the Road Traffic Act as inadequate & it consulted a dictionary as well - Court held that “drive” should not be construed only according to its dictionary meaning, but should be understood within the context of the Act as a whole - Legislature meant that a person driving a vehicle driven by its own mechanical power should be in possession of a driver’s licence - Conviction & sentence were set aside

Association of Amusement case:
Meaning of “pin-tables” was in dispute – court held that the testimony of language experts was not admissible as an aid in construing legislation

Metro case:  court decided that supplementary linguistic evidence to interpret a statutory provision was not admissible

(e) The source of a provision

Legislative drafters sometimes borrow extensively from other jurisdictions 
SA courts may use the jurisprudence (legal system) developed under other jurisdictions as a guideline when interpreting these provisions

For instance, sometimes the courts have to interpret a section of an English statute that has been incorporated word-for-word into SA legislation –
SA courts may use the interpretation given to the English legislation by the English courts as a guideline if:
· The SA legislation is identical to the original English legislation;
· The interpretation of the English courts is not in conflict with SA common-law principles; and
· Ito s39(2) of the Const – the spirit, purport & objects of the BOR is promoted

(f) Explanatory memoranda, examples & footnotes

For explanatory memoranda - see contemporanea expositio above

Examples & footnotes:
Although the Acts in which footnotes are used expressly state that they do not form part of the Act, they may be used as external aids during the interpretation process

THE INTERPRETATION ACT 33 OF 1957

The Act is often invoked by the courts, especially when dealing with the computation of time

The Act applies to the interpretation of all original & subordinate legislation in SA

THE COMPUTATION OF TIME

GENERAL

The matter of the computation of time is very NB because lots of statutory enactments & contractual provisions prescribe a time / period in which / after which certain actions are to begin / be executed / abandoned / completed – the failure to discharge obligations within a prescribed period may have dire consequences

The meaning of time units =

· Year
Consists of a cycle of 365 days (366 days every fourth (leap) year) & is based on the Gregorian calendar
Every year commences on 1 January & ends on 31 December

· Month
Could have 3 possible meanings –
1. S2 of the Act = “month” means a calendar moth (not a lunar month) – i.e. the twelve unequal named periods which make up a year on the calendar; or
2. A lunar month of 28 days; or
3. A period of time stretching btw 2 corresponding dates in succeeding months of the year (i.e. 9 June to 9 July)
Meaning (3) is the one used the most frequently in law.  However, it would be more appropriate to use the term “calendar month” for the first alternative and “month” for the last one

· Day
Normally a day will be one of the 24-hour units of a week stretching from midnight to midnight, or it could be the hours of daylight

· Week
Traditionally a week as a part of a calendar runs from midnight on a Saturday to midnight on the next Saturday.  However, for the purpose of computation of time the courts regard a week as any period of 7 successive days

THE STATUTORY METHOD - S4 OF THE ACT

“When any particular number of days is prescribed for the doing of any act, or for any other purpose, the same shall be reckoned:
· exclusively of the first and inclusively of the last day;
· unless the last day happens to fall on a Sunday or any public holiday, in which case the time shall be reckoned exclusively of the first day and exclusively also of every such Sunday / public holiday

S4 refers to days and not to periods of months or years – so the default method of calculation for days (and weeks as units of days) is that statutory method
· The first day is excluded (the counting starts on the next day) and the last day is included
· If the last day falls on a Sunday / a public holiday – the period will move on to the next day
· Note:  Sunday & public holidays falling within the time period will be counted
S1 of the Act provides that s4 will apply unless the contrary intention is clear from the particular legislation

In 2 instances the general principle of “first day excluded, last day included” for days will not apply (only if the intention to deviate from the default is clear):

1. The rules of court provide that where a number of “court days” are referred to in a contract / legislation, the computation will not include Saturdays, Sundays & public holidays, nor can the period end of those days;

2. Where there is a reference to a number of “clear days” or “at least” a number of days between two events, those days will be calculated with the exclusion of both the first & the last days (i.e. if it’s a statutory requirement that notice of 8 clear days be given for a meeting, both the day the notice is delivered AND the day of the meeting are not counted as part of the 8 days)

Sometimes legislation expressly changes the default time calculation methods – 
i.e. Income Tax Act provides that a Saturday will also not be counted during the calculation of prescribed time periods

COMMON-LAW METHODS

1. Ordinary civil method

Unless clearly indicated otherwise, this method is the default method for the calculation of months & years & is the opposite of the statutory method (used for days)
The first day of the prescribed period is included & the last day excluded
The last day is regarded as ending at the very moment it begins, as it were (at midnight of the previous day)

De Beer:
Dealt with a claim for damages after a police car collided with a private car
Ito Police Act, the claim had to be instituted within 6 months
Collision took place on 5 August 1967 & summons was served on 5 Feb 1968 – on appeal the SCA found that the ordinary civil method should be used to calculate the time – the last day was therefore excluded & the summons was therefore served 1 day too late – as a result, the action was refused

Pivot Point case:
The issue was the time period prescribed in the Companies Act which provided that the Registrar may within 1 month after the date of such decision / order, apply to the Court for relief – court held that the language of the Act clearly indicated that the ordinary civil method of calculating time was not to be used because the provision stated “after the date of such decision” – if time is to run “after” a day or date, then clearly that day / date must be excluded from the reckoning of time

2. Natural method

The prescribed period is calculated from the hour (or even minute) of an occurrence to the corresponding hour / minute on the last day of the period in question

3. Extraordinary civil method

Both the first & the last day of the period concerned are included – this method of time calculation is obsolete & is no longer used by the courts

Note:  whichever method of computation of time is used, the purpose of the legislation will remain the decisive matter

OTHER COMMON LAW PRESUMPTIONS

Common law presumptions are also external aids to interpretation.  A few common law presumptions have already been discussed above – refer back to those presumptions again.

CHAPTER 8 – CONCRETISATION:  CORRELATION OF TEXT & PURPOSE IN THE LIGHT OF THE CONSTITUTION

WHAT IS CONCRETISATION?

Concretisation:  (Synonyms:  correlation / harmonisation / actualisation
· Process through which the interpreter moves from the abstract to the practical reality to apply the particular legislation
· After the text has been studied & all the presumptions, aids & principles to contextualise & to determine the aim & purpose of the legislation employed, the result is applied to the facts of the case to reach a correct solution
· All the loose threads are gathered together to finalise the process
· Concretisation phase always takes place, irrespective of the approach to interpretation employed by the interpreter

Text-in-context supporters argue that contextualisation provides more data to the interpreter with which to exercise a better discretion during the interpretation & application of the legislation (i.e. the interpreter is better equipped to concretise accurately)

During concretisation the abstract text of the legislation & the purpose of the legislation are correlated with the concrete facts of the case within the framework of the prescribed constitutional principles & guidelines

THE LAW-MAKING FUNCTION OF THE COURTS

It’s misleading to describe this creative discretion as a law-making function –
The court is not making new law, but merely realising / giving effect to the existing law in new circumstances

Debate btw the textual & contextual approaches on the law-making role of the courts:

Note:  Botha favours the contextual approach

Text-based (orthodox) viewpoint:

The clear & unambiguous text of legislation is equated with the intention of the legislature
Bulawayo:  The intention of the legislature can alone be gathered from what it has actually said, and not from what it may have intended to say, but has not said

Only if the words seem ambiguous & inconsistent may the court use the secondary & tertiary aids to interpretation
The court should interpret legislation only within the framework of the words used by the legislature – 
Any modifications / corrections / additions should be left to the relevant legislature
Engels:  the basic reasoning behind this approach is that by remedying a defect which the Legislature could have remedied, the court is usurping the function of the legislature & making law, not interpreting it

The subsequent application of the legislation does not, therefore, add anything to the meaning of the legislation

The assumption here is that meaning is not created through interpretation

Text-in-context (purposive) viewpoint:

The court does have a creative law-making function during statutory interpretation – such a creative role does not mean that they take over the legislative powers of the legislature

Du Plessis:  
Interpretation of statutes involves more than the mere reproduction of the plain meaning of language / intention of a legislature – it is rather a reconstruction of the generally framed provisions of an enactment with a view to their actual & specific application to & in a particular (and unique) concrete situation – this can still be done with due respect for the authority of the legislature, as long as the court bears in mind that its function is to interpret (i.e. to creatively reconstruct) the enactment w/o re-promulgating it (i.e. making a “new” one instead)

Labuschagne explains the theoretical foundations of the inevitable (but limited) law-making function of the courts:

· The court has a peripheral (marginal) & subordinate law-making function & inevitably forms part of the legislative process in concrete cases, aimed at the fulfilment of needs in society (the reason for the legislation

· The court is the final link in the legislative chain & it should be its task to ensure that the legislative process has a meaningful & just end

· The legislation contained in the document is incomplete & only represents the initial structure of the statute – only when the court applies the legislation does it become real & completely functional – the legislation is situation-bound & the process passes through stages – from the generality of the structural statute to the particularity of the functional statute – it is an on-going case-to-case process – legislation is not interpreted, but shaped / moulded – the legislative process invariably begins with a need for legal order & ends every time with the fulfilment of that need by the court – the purpose of the legislation is the directing principle throughout the process

2 reasons why the court must necessarily play this role in the law-making process:

1. Legislature must inevitably use general language when it drafts legislation – what those general words / terms mean in specific circumstances is left to the courts to work out 

2. Legislation is drafted in the form of general rules that can apply to many different cases – however, general rules frequently tend to be either over-inclusive (covering more than they were supposed to) or under-inclusive (covering less than they were supposed to) = it’s the task of the court to neutralise these effects & to ensure that the purpose of the rule is achieved – sometimes this means modifying the initial meaning of the rule (extending it where the rule is under-inclusive & restricting it where the rule is over-inclusive) – what the court is doing is merely to ensure that the purpose of the legislation is not defeated / obstructed by the general language that the legislature had to adopt

The myth that courts merely interpret the law

Botha identifies 3 false assumptions that textualists make about the so-called law-making function of the courts:

1. they confuse the modification of the meaning of legislation with the literal modification of the text / language of the legislation

Modification / adaptation of the initial meaning of the text involves the exercise of a creative judicial discretion – this discretion is nothing more than the authoritative application of legal principles, the exercise of a legal discretion within the boundaries & parameters of the purpose of the legislation

Because of the limitations inherent in language, statutory interpretation involves a type of delegation by the legislature to the judiciary about the final, specific application of a general rule

Although the legislature has the main legislative powers, those powers are not exclusive, since the courts play a supporting role – the legislature & judiciary are partners in the law-making process
Zimnat:  sometimes the goal of social & economic changes is reached more quickly through legal development by the judiciary than by the legislature – this is because judges have a certain amt of freedom / latitude in the process of interpretation & application of the law – law-making is an inherent & inevitable part of the judicial process

It is not the language of legislation that is physically modified, but the meaning of the legislation which is adapted (reconstructed) during interpretation to give effect to the legislative purpose

The particular provision remains as it was originally promulgated by the legislative body – the meaning of the particular legislation is modified only for that specific, concrete situation

2. they are willing to accept a literal interpretation of a statute which goes beyond the purpose of the legislation

The orthodox (text-based) viewpoint prohibiting any form of modification could result in an incorrect & unjustifiable form of judicial law-making - when the court adopts an interpretation that does not give effect to the purpose of the legislation, legislation is concretised (i.e. law is made) that is in conflict with the legislative purpose

3. they rely on the doctrine of parliamentary supremacy which has been replaced by the Const

Parliamentary sovereignty has been replaced by that of constitutional supremacy
The aim & purpose of the legislation within the framework of the Const is the paramount rule of statutory interpretation
Matiso:  ITO the Const, the courts bear the responsibility of giving specific content to those values & principles in any given situation – in doing so, judges will invariably “create” law – this means that judges should recognise that their function of judicial review, based on the supremecy of the Const, should not be hidden under the guise of simply seeking & giving expression to the will of the majority in Parliament

Factors which support & limit judicial law-making during statutory interpretation

The so-called law-making function of the court is not unbounded (absolute / uncontrolled)

6 factors which serve to restrict the creative discretion of the courts when abstract legislation is applied to concrete facts:

Note:  these factors should ensure that courts apply their law-making function within the boundaries set by the core principle underlying modificative interpretation = the aim & purpose of the legislation (intention of the legislature / legislative scheme) must support the modification within the framework of the Const

1. Principle of democracy

One of the fundamental constitutional values – although the courts are guardians of the constitutional values, they are not allowed to take over the constitutional role of the legislature
	Du Plessis case:  the function of the courts is:
(a)  to ensure that legislation does not violate fundamental rights
(b) to interpret legislation in a manner that furthers the values expressed in the Const; and
(c) to ensure that CL & custom outside of the legislative sphere is developed in such a manner as to harmonise with the Const

2. Principle of separation of powers

Ensures that state power is shared btw 3 branches of government = formal built-in checks & balances to curb abuse of power by the government

3. CL presumption holds that the legislature does not intend to change the existing law more than is necessary

4. Rule of law principle (including principle of legality)

5. Judicial officers are accountable & responsible for their actions on 3 levels:
(a) personal responsibility:  they have to take personal moral responsibility for their decisions
(b) formal responsibility:  consisting of formal constitutional & other legislative controls over the judiciary; and
(c) substantive accountability:  judicial decisions are open to public debate & academic criticism

6. Penal provisions / restrictive provisions in legislation & presumption against infringement of existing rights
Limit discretion of the courts to modify the initial meaning of the text

POSSIBILITIES DURING CONCRETISATION

Modification of the meaning is necessary

Modificative interpretation (modification of the meaning) occurs when the initial meaning of the text does not correspond fully to the purpose of the legislation or when the initial meaning of the text is in conflict with the Const

Only takes place where:

(a) the purpose of the legislation is clear; AND
(b) the initial meaning of the legislation goes beyond the purpose of the legislation (it is over-inclusive) or the initial meaning falls short of the purpose of the legislation (it is under-inclusive)

The purpose of the legislation in question must be determined in each case, even if the initial meaning of the text at first glance seems to be clear.  The initial textual meaning must always be compared with the purpose of the legislation to ensure that effect will be given to the aim of the legislation concerned

Only if there can be no doubt about the purpose of the legislation & if the text, context & Const are compatible with the modified meaning, will the court be entitled to deviate from the initial textual meaning = judicial law-making, in the guise of modificative (corrective) interpretation, is the exception to the rule

In order to ensure that the purpose of the legislation is not frustrated by the language of the legislation, the meaning of the words used in the legislation must either be restricted (where the language is over-inclusive) (aka “restrictive interpretation”) or extended (where the language under-inclusive) (aka “extensive interpretation”)

Restrictive interpretation:

Applied when words of legislation embrace more than its purpose – the meaning of the provision is then modified to give effect to the true purpose

Any interpretation which reduces (limits) a wider initial meaning of the text to the narrower purpose of the legislation, is by definition restrictive interpretation

Klipriviersoog case:
Plaintiff claimed compensation for property expropriated by defendant ito Expropriation Act
Court had to determine date on which interest became payable on the amt of compensation
Act provided that interest on the amt of compensation is payable from the date on which the state takes possession of the property 
Plaintiff argued that “takes possession” referred to “being able to take possession”, but defendant countered that it refers to actual physical possession
Court held that it could never have been the intention of the legislature to allow the state to evade its liability to pay interest in a case such as this by simply not taking possession of the expropriated property
Court held that in light of the intention of the legislature, it could “read” the words “is able to” into the meaning of the Act – i.e. “Interest on the amt of compensation is payable from the date on which the state is able to take possession of the property”
Plaintiff’s claim was upheld by the court
Although the court supplied an omission – in effect the ambit of the particular provision was restricted, because the nearly unlimited options available to the state were reduced

2 specific forms of restrictive interpretation:

Cessante ratione legis, cessa et ipsa lex

Literally means that if the reason for the law ceases (falls away), the law itself also falls away

Legislation cannot be abolished by custom / altered circumstances – as such, this rule is not applied in SA law in its original form – legislation remains in force until repealed by the legislature

On the other hand, abrogation of CL by disuse is possible – Green case:  court found that CL rule that adultery is a crime no longer applies in SA – in this case the cessante ratione rule was not applicable, because it dealt with CL law, not statute law

The courts have from time to time applied the cessante ratione rule in an adapted form – the provisions were merely suspended as the purpose of the legislation had already been complied with in some / another way & under the circumstances, it would have been futile / unnecessary to apply the legislation

Example:

The Stock Theft Act provided for a compensatory fine in addition to the other penalty – in some cases the courts had to decide whether the compensatory fine still had to be paid even when the stolen stock had been returned to its owner
Maleka:  court found that the object of the Act (i.e. compensation) has been complied with, and that the compensatory fine was unnecessary
Nteto:  court held that since the complainant had already been compensated, the purpose of the provision had been achieved in a different way & a compensatory fine was unnecessary

Court merely suspends the operation (application) of the legislation – it is not invalidated (there is nothing wrong with the legislation), nor is it repealed (courts cannot repeal legislation)
The legislation remains on the statute book, and will provide for future application where the purpose has not yet been complied with

This rule must be distinguished from, for instance, the case where someone did pay a traffic fine, but is wrongly accused of failing to pay the fine – here the rule will not apply – the legislation was correctly complied with, and the correct defence will simply be to submit the proof of payment in court

Example where the rule occurred:
Mujee:  in terms of a court order (issued ito a maintenance Act) the accused had to pay a monthly maintenance fee for his child in an institution – the child was discharged from the institution before the order lapsed – the accused stopped paying maintenance & was charged with violation of the court order – court held that the cessante ratione rule also applies to a court order ito of an Act, since it cannot be said that it is the intention of the legislature to keep an order in force if the reason for it has fallen away – the accused was acquitted

Eiusdem generis

Literally means “of the same kind” and is based on the principle noscitur a sociis (words are known by those with which they are associated – i.e. “birds of a feather flock together”)

The meaning of words is qualified by their relationship to other words – the meaning of general words is determined when they are used together with specific words

Perquisites to be satisfied for the application of this rule:

· The specific words must refer to a definite genus or category

Skotness:  

Court had to interpret the Legal Deposit of Publications Act which required that a copy of every publication published in RSA be supplied free of charge to every legal deposit library if copies of such a publication are intended to be sold to members of the public – “publication” included “a printed book, newspaper, magazine, periodical, journal, pamphlet, brochure, sheet, card or portion thereof or any other similar printed matter” – appellant refused to supply a free copy of a publication to respondent (a legal deposit library) arguing that it was not a “printed book” since the words following “printed book” in the definition restrict its meaning – since these items were all mass produced, inexpensive, machinery-produced publications involving essentially commercial printing, it created a distinct category (genus) – as a result of the distinct category, the eiusdem generis rule applies, the Skotnes book falls outside the category & the Act does not apply to it

Court pointed out that unless there is a distinct category formed by the specific words the eiusdem generis rule cannot be applied & held the words following “printed book” in the definition section did not clearly indicate a genus of printed material which would – through the application of the eiusdem generis rule – restrict the meaning of “printed book” to some species of the genus – the intention of the legislature with the Act was to build up a national collection of books providing a record of cultural & scientific activities – the scope & purpose of the Act did not support such a restrictive interpretation & the eiusdem generis rule did not apply

· The specific words must not have exhausted the genus – in such a case, it’s assumed that the general words refer to a broader genus & therefore cannot be interpreted restrictively

· The rule can be applied even when a single specific word precedes the general words

Director of Education:  court found that “other evidence” in the provision “a university degree or other ecivdence of the necessary qualifications” had to be interpreted eiusdem generis – “other evidence” refers to something else in the same category as a university degree

· Bugler’s case:  held that the order in which the words occur is not NB – the general words may precede, appear amongst or follow the specific words

· PMB case:  the rule should be applied only if the legislature’s intention supports such a restrictive interpretation – as a result the courts apply this rule with circumspection

Kohler:

K was found guilty of contravening a municipal by-law because he kept a peacock within the municipal boundaries w/o the required license – the by-law required a licence for keeping any fowl / duck / goose / turkey / guinea fowl / partridge / pheasant / pigeon / chickens thereof, or any other bird on municipal premises

Read in its literal sense “any other bird” would have mean that even a budgie / parakeet required a licence

Defence argued that that the specific words in the by-law created the category of poultry – therefore eiusdem generis had to apply, and since a peacock was not a species of poultry, the municipal by-law did not apply to peacocks

The court agreed that the specific words did indeed form the category of poultry, but the dictionaries consulted by the court referred to peacocks as “chicken-like decorative birds” – since there was a definite genus (i.e. poultry), the general words “any other bird” were restricted to that genus – a peacock is a species of that genus & Kohler’s appeal against his conviction was dismissed by the court

Extensive interpretation:

Instances where purpose is broader than the initial textual meaning of the legislation
The meaning of the text is then extended (stretched / widened) to give effect to the purpose of the enactment

2 main categories:

Interpretation by implication

The textual meaning is extended on the ground of a reasonable & essential implication which is evident from the legislation - express provisions are therefore extended by implied provisions

Grounds on which provisions of the legislation may be extended by implication:

· Ex contrariis:  implications arise from opposites – if the legislation provides for a particular circumstance, by implication it provides the contrary provision for the opposite circumstance

· Ex consequentibus:  if legislation demands / allows a certain result / consequence, everything which is reasonably necessary to bring about that result / consequence may be implied
Bloemfontein case:  court found that where a municipality has a statutory right to contain a river for the purposes of water supply, it also, by implication, has a right to remove washed-up silt from the dam – in each instance the underlying principle is whether the conferred power can be exercised effectively
· Ex accessorio eius de quo verba loquunur:  if a principal thing is forbidden / permitted, the accessory thing is also forbidden / permitted

· Anatura ipsius rei:  implied inherent relationships – i.e. the power to issue a regulation implies the power to withdraw it

· Ex correlativis:  arises from mutual / reciprocal relationships (i.e. prohibiting the purchase of certain things includes the prohibition of sale of such goods)

Note:  these grounds are no more than indications – the legislation in its entirety & its purpose are the decisive test as to whether provisions may be extended

Interpretation by analogy

Involves extending legislative provisions expressly applicable to particular circumstances to other analogous cases not expressly mentioned – if legislation applies to certain mentioned instances & its purpose can apply equally to other unspecified instances, the legislation may be extended to such other instances on the basis of sameness of reason

Analogy is seldom applied by the courts & as such is of mere academic interest

Joint Liquidators:  court confirmed that an omission may not be supplied through interpretation by analogy

CHAPTER 9 – PEREMPTORY & DIRECTORY PROVISIONS

See example on pg 74 of SG

Legislation which contains the formal / procedural requirements that have to be followed before a legal privilege is obtained, or status achieved, often stipulates what the consequences will be if these requirements are ignored

However, legislation sometimes fails to specify what the consequences are where statutory requirements are ignored

	Peremptory
	Directory

	A statutory provision that requires exact compliance
	A statutory provision requiring substantial compliance only

	Non-compliance with a peremptory provision will leave the ensuing act (action or conduct) null & void
	Non-compliance (or defective / partial compliance) with a directory provision will not result in the ensuing act being null & void – exact compliance is not a prerequisite



Courts generally follow a text-in-context (purposive) approach to the interpretation of peremptory & directory provisions – the language of the provision is read in its context & all intra- and extra-textual aids are used to determine the purpose of the legislation
In the process the courts also draw on interpretative factors such as the principles of justice, fair play, convenience, logic, effectiveness & morality

Commercial Union case:

Insurance company denied that it was liable to pay compensation to an injured road user because that road user failed to follow the correct procedure when his claim was instituted – Motor Vehicle Insurance Act states that a claim for compensation “shall be sent by registered post / by hand to the registered company” and that no claim shall be enforceable by legal proceedings if it commenced within 60 days from the date upon which the claim was sent / delivered to the registered company – in this case the notice was delivered in time, but was sent by ordinary post – the insurance company used this technical point to try escape liability – it argued that the statutory mail requirement was peremptory – court rejected their argument & held that the provision was directory

The court found that if it were sent by ordinary post, there was substantial compliance with the provision – it was not necessary to follow the requirements to the finest detail – as long as the purpose of the provision has been complied with

The court held that each case must be dealt with in light of its own language, scope & object & the consequences in relation to justice & convenience of adopting one view rather than the other = this means the court must not look at the legislative text itself to try to solve the issue (as textualists tend to do), but must instead ask whether the consequences of requiring strict compliance would be fair (just) in the circumstances / practical (functional) in the circumstances (given the purpose of the legislative provision in the first place) – this is an open-ended question that can only be solved on the facts of each case – the purpose of the legislation is decisive in this regard

The court took the following into account:
1. The imperative use of the language in the section;
2. The purpose of the section, which was to protect claimants by ensuring that they had definite proof of the date upon which the 60 days period started to run;
3. That if a claimant decided not to register the letter, he forfeited this protection himself & took the risk upon himself; and
4. That the company was not prejudiced in any way by the fact that the letter was sent by ordinary post & received more than 60 days before legal proceedings commenced

In the circumstances, to hold that the company would escape liability on the basis of a technicality which had not prejudiced them at all would be unfair & unjust – the court therefore held that the provision was directory only & that it had substantially been complied with

The decisive thing to note is that the court essentially decided the case on what would be fair (and practical) in the circumstances, given the overall purpose of the legislation – it thus applied a purposive approach

Weenen case:

Dispute arose about the procedure to be followed for the levying of taxes – Local Authorities Ordinance allowed municipalities to assess & levy, once a year, a general water & sewage rate upon all immovable property – Weenen municipality sued VD for payment of his outstanding rates & taxes – VD denied that the taxes were due, based on the argument that the municipality failed to follow correct procedure for assessment of rates & taxes for that year – the ordinance required the municipality to publish a notice in a newspaper stating that the assessment of taxes for the year could be inspected – after the inspection period, 2 further notices listing the total amt of tax on each property had to be published at least 5 days apart – the ordinance further stated that the rates & taxes will become due & payable a month after the publication of the last of these notices – municipality however had published only 1 notice in which the final rates & taxes were set out & a period for inspection stated

VD argued that the statutory requierments are peremptory, while municipality argues that they are only directory

Judgment of court was in favour of VD – the imperative language of the provision (“shall publish”) had to be considered bud had also to be balanced against the object & importance of the provision as a whole (namely, to establish a democratic system of checks & balances & to render the municipality accountable to the ratepayers – these objectives could not be met by condensing the 3 required notices into one – to achieve the objectives of the provision, strict adherence to the publication requirements was required – this requirement was peremptory & the taxes were thus not due

Court emphasised that what is important is the purpose of the provisions & the consequences if the statutory requirements are not strictly adhered to – the question is not whether mechanical (formal) compliance with the statutory requirements is required, but rather substantial compliance – full compliance is not necessarily literal compliance, but substantial compliance – i.e. compliance with the aim & purpose of the legislation within the context of the legislation as a whole

African Christian case:

Local Government:  Municipal Electoral Act states that a political party may contest a local election only if it had given notice of its intention to do so & if it had paid the required deposit before the stipulated deadline

During municipal elections, the ACDP gave notice of its intention to participate in the Cape Town municipal election, but failed to include a separate deposit in a cheque which covered all the municipalities in which the party wanted to contest the election – when the mistake was discovered, the deadline for the pmt of deposits had come & gone – the Electoral Commission refused to register the ACDP for the election on the basis that the statutory deposit requirement was peremptory – ACDP argued that the provision was directory & that it had substantially complied with the provision & pointed out that on the day of the deadline, there was a surplus available in its account at the Electoral Commission that could have been used as deposit for the Cape Town elections – ACDP appealed to Electoral Court but the court also held that the deposit requirement was peremptory & that the ACDP had failed to comply with it – ACDP then turned to the CC

CC held that the ACDP had (substantially) complied with the provisions of the Act & ordered the Commission to register the party for the Cape Town elections – according to the court there is a general trend in our law away from the strict legalistic to the substantive – given this trend, the Q was whether what the ACDP did constituted compliance with the statutory provisions viewed in the light of their purpose?  Court held that the overall purpose of the Act was to promote & give effect to the constitutional right to vote – the specific purpose of the Act & the deposit requirement was to establish which parties had the serious intention to participate in the elections – the ACDP had given proper notice of its intention to participate in the Cape Town elections & had paid over an amt to the Electoral Commission in excess of what was required – they had established their serious intention to participate in the Cape Town elections in spite of the fact that no specific mention was made of Cape Town – the provisions of the Act must in the circumstances be treated as directory – as the ACDP had substantially complied with those provisions, it should be allowed to participate in the Cape Town election

Note:
· CC confirmed that the adoption of the purposive approach in our law has rendered obsolete all the previous attempts to determine whether a statutory provision is directory / peremptory on the basis of the wording & subject of the text of the provision 
· This case also illustrates how what is fair and just in the circumstances given the purpose of the legislative provision (the test laid down in the Commercial Union & Weenen case) must now be determined with reference to the object, spirit & purport of the BOR

Unlawful Occupiers case:
Court held that it is clear from the authorities that even where the formalities required by statute are peremptory it is not every deviation from the literal prescription that is fatal – even in that event, the question remains whether, in spite of the defects, the object of the statutory provision had been achieved

SOME GUIDELINES

Courts have developed a series of guidelines as initial tests / indicators of the purpose
They are not binding rules but merely guidelines
The purpose of the legislation will always be the decisive factor in establishing whether a requirement is peremptory or directory

The application of these guidelines will not provide clear-cut answers to the question involved – whether a statutory provision is directory / peremptory cannot be deduced from the provision itself, but depends on what is fair, just & practical in the circumstances of each case, given the purpose of the statutory requirement

Semantic guidelines

Based on the grammatical meaning of the language used in the provision:

· A word with an imperative / affirmative character indicate a peremptory provision (i.e. “shall” / “must”)
· Permissive words (i.e. “may”) indicate a discretion & will be interpreted as being directory, unless the purpose of the provision indicates otherwise
· Words in negative form indicate a peremptory connotation
· Positive language suggests that the provision is merely directory
· If the provision is formulated in flexible / vague terms, it is an indication that it is directory

Jurisprudential guidelines

Tests based on legal principles which have been developed & formulated by the courts
Sutter – certain tests / guidelines were proposed to determine whether provisions are peremptory / directory
These guidelines are more influential than the schematic guidelines & involve an examination of the consequences, one way / another, of the interpretation of provisions

· If the wording of the provision is in positive terms & no penal sanction (punishment) is included for non-compliance with the requirements, it is an indication that the provision in question should be regarded as being merely directory 
· If strict compliance with the provisions would lead to injustice & even fraud (and the legislation contains neither an express provision as to whether the action would be null & void nor a penalty) it is presumed that the provision is directory
· Sometimes the historical context of the legislation (i.e. the mischief rule) will provide a reliable indication as to whether the provision is peremptory / directory
· Adding a penalty to a prescription / prohibition is a strong indication that the provision is peremptory – however, this prima facie presumption was rebutted by the purpose of the legislation in Standard Bank.  On the other hand, the addition of a penal clause may be an indication that the legislature intended the penalty to be sufficient & that the act should not be declared null & void as well
· If the validity of the act would defeat the purpose of the legislation, this is an indication that the act (conduct) should be null & void

Presumptions about specific circumstances

These are nothing more than initial presumptions – the purpose of the legislation may well prove otherwise

· Where legislation protects the public revenue (i.e. rates, taxes & levies due to the state), a presumption against nullity exists, even if a penal clause has been added
· Where legislation confers a right, privilege / immunity, the requirements are peremptory & the right, privilege / immunity cannot be validly obtained unless the prescribed formalities are fully complied with.  Where freedom of an individual is at state, the court will stress the peremptory nature of a requirement
· If other provisions in the legislation could become superfluous (meaningless) when non-compliance with prescribed requirements results in the nullity of the act, there is a presumption that the requirements are merely directory
· If a provision requires that a certain act must be performed within a prescribed time & the court has not been empowered to grant an extension of the time limit, the requirement is presumed to be peremptory

The supreme Const & specific requiremetns in NB legislation (i.e. Promotion of Access to Information & the Promotion of Administrative Justice Act) must always be borne in mind when the issue of exact compliance / substantive compliance is considered during statutory interpretation

Const itself contains a number of peremptory provisions:
· S2 – “this Const is the supreme law of the Republic…and the obligations imposed by it must be fulfilled
· S7(2) – “the state must respect, protect, promote & fulfil the rights in the BOR
· S39(2) – “every court, tribunal / forum must promote the spirit, purport & objects of the BOR

CHAPTER 10 – CONSTITUTIONAL INTERPRETATION

Constitutional interpretation refers to the authoritative interpretation of the supreme Const by the judiciary during judicial review of the constitutionality of legislation & government action

Similarities btw statutory & constitutional interpretation = both deal with interpretation of legislative instruments

Differences btw statutory & constitutional interpretation:

The status of the supreme Const in the legal order is the main reason for the difference btw constitutional interpretation & “ordinary” interpretation – the Const:
· is now the frame of reference within which everything must function, and against which all actions must be tested
· is the prism through which everything & everybody must be viewed
· is the fundamental law of SA legal order
· embodies the values of society & aspirations, dreams & fears of the nation 
· is the most NB national symbol
· does more than describe the institutional framework of government

	Statutory interpretation
	Constitutional interpretation

	Legislation
	Not a piece of legislation

	Adopted by recognised legislative bodies in RSA (an Act of Parliament)
	Adopted by a specially constituted Constituent Assembly

	Legislation contains many technical details & few general value statements
	BOR contains many broadly formulated value statements & few provisions of technical detail

	Legislation mostly applies to one narrowly defined problem area
	BOR applies to all legislation



Matiso:
	Interpretation of legislation
	Interpretation of the Const

	Directed at ascertaining whether that legislation is capable of an interpretation which conforms with the fundamental values / principles of the Const
	Directed at ascertaining the foundational values inherent in the Const



2 reasons why it is essential to study constitutional interpretation as an integral part of statutory interpretation:

1. S39(2) of Const prescribes that the BOR should be promoted every time legislation is interpreted – in order to promote a right in the BOR, one must first interpret that right to determine its content – Const prescribes in s39(1) how BOR should be interpreted – in order to meet the obligation in s39(2) to promote the BOR, we must inevitably turn to s39(1) of the Const

2. Because of the close relationship btw statutory & constitutional interpretation, most legal scholars believe that it’s best if the same purposive approach is followed in interpretation of statutes & the Const

WHY IS A SUPREME CONSTITUTION DIFFERENT?

It is not merely another legislative document, but the supreme law of the land

A constitutional state (which has a supreme constitution) is underpinned by 2 foundations:
1. A formal one – the institutional power map of the country:  which includes aspects such as the separation of powers, checks & balances on the government & the principle of legality
2. A material / substantive one:  which refers to a state bound by a system of fundamental values such as justice & equality

Karpen describes the formal & substantive components of a constitutional state as:
The value orientated:  concerned with intensely human & humane aspirations of personality, conscience & freedom
The structure orientated:  concerned with vastly more mundane & mechanical matters like territorial boundaries, local government and institutional arrangements

It is a formal power map:  it sets out the institutional & organisational structures & procedures of the State

It contains a substantive ethos / moral & ethical map:  it sets out the foundational values of the State (which includes a justiciable BOR) – state authority is bound by a set of higher, substantive legal norms

It contains language which is rich in symbolism:  it sets out the aspirations of the nation – it is both a shield against abuse & a positive instrument to transform society in view of the fundamental rights & values

Ordinary legislation lacks the organisational, ethical & symbolic breadth of the Const – however, during the past decade, a number of Acts have been passed by Parliament that all contain a highly symbolic, aspirational & ethical message – these are known as quasi-constitutional legislation (i.e. Employment Equity Act)

HOW TO INTERPRET THE CONSTITUTION

Note:  this section forms the heart of this chapter & needs to be studied carefully

1. S39(1) read together with the preamble and S1 of the Const

S39(1) of the Const provides:

When interpreting the BOR, a court, tribunal or forum – 
(a) Must promote the values which underlie an open  & democratic society based on human dignity, equality & freedom;
(b) Must consider international law; and
(c) May consider foreign law

(a) & (b) are peremptory = court/tribunal/forum MUST make value judgments – 
(c) provides that the court/tribunal/forum MAY also refer to foreign law – i.e. those legal principles (in particular case law) which do not conflict with the SA legal order 

s39(1)(a) must be read with the supremacy clause (Preamble), as well as s1 of the Const

S1 of the Const provides:

RSA is one, sovereign, democratic state founded on the following values:
(a) Human dignity, the achievement of equality & the advancement of human rights & freedoms
(b) Non-racialism & non-sexism
(c) Universal adult suffrage, a national common voters roll, regular elections & a multi-party system of democratic government, to ensure accountability, responsiveness & openness

The values mentioned in s39(1)(a) can be found in the Preamble & s1 of the Const = as such, the BOR should be interpreted as if its purpose is to give more detailed content / effect to the Preamble & foundational provisions of s1.  In fact, It has been suggested that the preamble & s1 of the Const form the core of the Const & can therefore never be amended.  The BOR, on the other hand, can be amended with the support of a special majority

2. Principles formulated by the courts

· A supreme const must be given a generous & purposive interpretation (Shabalala case)

Nyamakazi case held that this is necessary as it enables the court to take into account more than legal rules, i.e.:
· Objectives of the rights contained therein;
· Circumstances operating at the time when the interpretation has to be determined;
· Future implications of the Const;
· Impact of the said construction on future generations;’
· Taking into account of new developments & changes in society

· Case law refers to a liberal interpretation which refers to flexibility & generosity taking into account the terms & spirit of the Const, the intention of the framers & objectives of & reasons for the legislation – in the process, the ordinary rules of statutory interpretation must give way to this more adaptable & flexible method

· The spirit & tenor of the Const must be adhered to (Acheson) = the values & moral standards underpinning the Const must be taken into account throughout the entire interpretation process

· A provision of the Const cannot be interpreted in isolation, but must be read in the context as a whole which includes the historical factors that led to the adoption of the Const in general, and the fundamental rights in particular (Makwanyane)

· Respect must be paid to the language employed in the Const – although the text is balanced & qualified by various contextual factors, the context is anchored to the particular constitutional text – in other words, historical context & comparative interpretation can never reflect a purpose that is not supported by the constitutional text as a legal instrument (Shabalala). 

· The courts must protect human rights (Juvenile)

· Const has to be drafted in context & setting existing at time when case is heard, and not when it was passed, otherwise the growth of society will not be taken into account – the Const must be interpreted so that it gives clear expression to the values the Const intends to nurture for the future – this is because the Const was drafted with a view to the future, providing a continuing framework for the legitimate exercise of government power & protection of individual rights & freedoms (Khala)

· Constitutional interpretation is a question of law:  if the particular legislation is consistent with the Const, it is valid & in force; if not, the court which exercises a judicial check in terms of the Const will declare it unconstitutional & strike it down.  Const interpretation is an exercise in the balancing of various societal interests & values

· Const interpretation is an inherently flexible process – it is not a dogmatic & mechanical application of predefined approaches & rules – allowance must be made for changing circumstances (Norje)

· Principles of international human rights law & foreign law must be applied with due regard for the SA context (Zuma) – i.e. constitutional interpretation must start & end with the SA Const (Makwanyane)

· All judges & judicial officers are obliged to interpret & apply legislation so as to give effect to the fundamental values & rights in the supreme Const – this is an ongoing, value-based struggle btw competing rights & values – Prince case:  what it requires is the max harmonisation of all the competing considerations, on a principled yet nuanced & flexible case-by-case basis, located in SA reality yet guided by international experience, articulated with appropriate candour & accomplished w/o losing sight of the ultimate values highlighted by our Const – in achieving this the court may frequently find itself faced with complex problems as to what properly belongs to the discretionary sphere which the Const allocates to the Legislature & the Executive, and what falls squarely to be determined by the Judiciary

See Activity 2 on pg 90 of SG

· There are no absolute, definite & final answers in constitutional interpretation (Mhlungu)

· Constitutional interpretation involves an ongoing but principled judicial dialogue with society, in this dialogue marginalised groups must be empowered to participate in the dialogue to be heard (Mhlungo)

· Constitutional values must be actively promoted in the interpretation of the BOR

· The separation of powers must be respected when the BOR is interpreted;

· The Const must be used as an instrument for social & economic empowerment

3. A comprehensive methodology

Botha & Corder’s 5 techniques of interpretation:

(a) Grammatical interpretation

Acknowledges the NB of the role of the language of the constitutional text – focuses on the linguistic & grammatical meaning of the words, phrases, sentences & other structural components of the text

This includes the rules of syntax = deals with the order of words in a sentence

This does not imply a return to literalism & orthodox “plain meaning rule” – it merely accepts the authoritative constitutional text as a very NB piece in the jigsaw puzzle of constitutional interpretation

(b) Systematic (or contextual) interpretation

Concerned with the clarification of the meaning of a particular constitutional provision in conjunction with the Const as a whole – the emphasis on the “wholeness” is not restricted to the other provisions & parts of the Const, but also takes into account all contextual considerations such as the social & political environments in which the Const operates

(c) Teleological (value-based) interpretation

Entails a value-coherent construction – the aim & purpose of the provision must be ascertained against the fundamental constitutional values – the fundamental values in the Const form the foundation of a normative constitutional jurisdprudence during which legislation & actions are evaluated against (and filtered through) those constitutional values
 
(d) Historical interpretation

Travaux préparatoires refers to discussions during drafting of an international treaty – however, it is also increasingly used re the deliberations of the drafters of a supreme constitution

A supreme Const which includes a BORhas been described as a “living tree” = it is a dynamic document which must be interpreted in the light of ever-changing circumstances, values & perceptions

However, if the deliberations of the constitutional drafters become the deciding factor during the interpretation of such a Const, there will be no development & adapatability – the result will be that future generations will be bound by a single stroke of constitution-making, with no growth, dialogue, discourse, changes or flexibility possible

This means travaux préparatoires of the Const may be consulted as an external aid, but they cannot be the deciding factor – 
Makwanyane case:  court explained that the Multi-Party Negotiating Process was advised by technical committees, and the reports of those committees on the drafts are the equivalent of the travaux préparatoires relied upon by international tribunals – such background material can provide a context for the interpretation of the Const and, where it serves that purpose, it may be used

(e) Comparative interpretation

Court examines international law & constitutional decisions of foreign courts – this must be done with due regard to the unique domestic context of the Const under consideration
Makwanyane case:  we are required to construe the SA Const & not an international instrument / the const of some foreign country – this has to be done with due regard to our legal system, our history & circumstances & the structure & language of our own Const – we can derive assistance from public international law & foreign case law, but we are in no way bound to follow it

These five aspects were identified in Makwanyane case – 
	In order to resolve an issue we must:
Examine the relevant provisons of the Const, their text & their context (grammatical interpretation): the interplay btw the different provisions (systematic interpretation); legal precedent (historical interpretation) relevant to the resolution of the problem both in SA (historical interpretation) & abroad (comparative interpretation); the domestic CL (historical interpretation) & public international law (comparative interpretation) impacting on its possible solution; factual & historical considerations (historical interpretation) bearing on the problem; the significance & meaning of the language (grammatical interpretation) used in the particular provisions; the content & sweep of the ethos (teleological interpretation) expressed in the structure of the Const; the balance to be struck btw different & sometimes potentially conflicting considerations reflected in its text; and by a judicious interpretation & assessment of all these factors to determine what the Const permits & what it prohibits

S39(1) of the Const implicitly prescribes a teleological interpretation of BOR (the Bill must be read against the foundational provisions of the Preamble & s1 in an effort to promote the foundational values / spirit of the Const.  

S39(1) (b) and (c) explicitly prescribes a comparative interpretation of the BOR (the Bill must be read against the background of the growing international human rights discourse & may be read against the background of similar rights in other democratic countries)
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