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1. With specific reference to section 13(1) of the Interpretation Act 33 of 1957, what do you understand by the terms “adoption” and “promulgation” of legislation?                                      (7)
The adoption of legislation refers to the different stages, reading and processes through which the particular legislation has to pass before it is accepted and issued by the relevant legislative body.√ √ When parliament has passed a Bill, the Act then has to be signed by the President. In the case of a Bill passed by a provincial legislature, the premier of that province has to sign the Act. Once signed, such an Act becomes law. However, although such an Act is now legally enacted legislation, it is not yet in operation.
For legislation to become operational, it needs to be promulgated. Promulgation refers to the process by which the legislation commences and takes effect. √√
Section 13(1) states:

The expression “commencement” when used in any law and with reference thereto, means the day on which that law comes or came into operation, √  and that day shall, subject tot e provisions of sub-section (2) and unless some other day is fixed by or under the law√  for the coming into operation thereof, be the day when the law was first published in the Gazette as a law. √
2. What effect has section 39(2) of the Constitution had on statutory interpretation in South Africa.   (20)

Section 39(2) states that in interpreting any legislation, the interpreter must promote the spirit, purport and object of the Bill of Rights√ This section is incomplete it must be quoted as it appears in the Constitution.  . This provision is peremptory. √ It requires all courts, tribunals or forums to review all legislation in the light of the Bill of Rights. √
The two cases in question are Bato Star Fishing v Minister of Environmental Affiars and Tourism and Investigating Directorate: Serious Economic Offences v Hyundai.

Bato Star Fishing v Minister of Environmental Affiars √ confirms that the primary and golden rules of textual interpretation do not apply in our law any more. Section 39(2) implies that even where the ordinary meaning of the legislation is clear and unambiguous, the interpreter must still try to ascribe the meaning to those words that will best promote at least one identifiable value enshrined in the Bill of Rights. √  The context in which legislation operates is thus decisive for its meaning. √  In the Hyundai case, the court made it clear that the “context” to which Bato Star refers is the Bill of Rights. √ However, this purposive reading of the words is limited to cases where the words of the statute are capable of such an extraordinary interpretation. √
Bato Star case. The case concerned the allocation of quotas in the fishing industry. √
The Supreme Court of Appeal answered the question by asking, in a textualist fashion, what the ordinary meaning of the words “have regard to” was. To answer this question, the court looked at the way in which the phrase has been applied by our courts for many years. These cases made it clear that “to have regard to” meant no more than “to take into consideration” or “to take into account” or “not to overlook”. This meant that, when granting quotas in terms of section 18(5), the Minister had to take the principle of equity mentioned in section 2 into consideration, but did not have to make it his special concern. It was clear from the facts that the Minister did take the need to transform the fishing industry into account when quotas were allocated. √  The quotas were therefore validly allocated. Bato Star appealed to the Constitutional Court. It claimed that the Supreme Court of Appeal had interpreted the phrase “have regard to” incorrectly. Bato Star argued that the phrase “have regard to” equity not only meant that equity should be “taken into account”, but that equity should be “promoted as the overriding concern”. √
Ngcobo J said the following

The starting point in interpreting an legislation is the Constitution …. First, the interpretation that is placed upon a statute must where possible be one that would advance at least an identifiable value enshrined in the Bill of Rights, and second, the statute must be capable of such interpretation …. Port and objects of the Bill of Rights .. the emerging trend in statutory construction is to have regard to the context in which words occur, even where the words to be construed are clear and ambiguous. √
In Jaga v Dönges  with approval, the court made the following statement:
“I accept that the ordinary meaning of the phrase ‘have regard to’ has in the past been construed by our courts to mean ‘bear in mind’ or ‘do not overlook’. However, the meaning of that phrase must be determined by the context in which it occurs. 
In Investigating Directorate: Serious Economic Offences v Hyundai Motor Distributors (Pty) Ltd: In re Hyundai Motor Distributors (Pty) Ltd v Smith 2001, Lang DP explained the constitutional foundation of this “new” interpretation methodology as follows:

Section 39(2) of the Constitution means that all statues must be interpreted through the prism of the Bill of Rights. All law-making authority must be exercised in accordance with the Constitution. The Constitution is located in a history which involves a transition from a society based on division, injustice and exclusion from the democratic process to one which respects the dignity of all citizens and includes all in the process of governance. √ As such, the process of interpreting the Constitution must recognize the context in which we find ourselves and the Constitution’s goal of a society based on democratic values, social justice and fundamental human rights. This spirit of transition and transformation characterizes the constitutional enterprise as a whole. √
Even before a particular legislative text is read, section 39(2) “forces” the interpreter to promote the values and objects of the Bill of Rights. √ This inevitably means that the interpreter is consulting external factors before the legislative text is even considered. √  Factors and circumstances outside the legislative text are immediately involved in the interpretation process.

 There is still one case that you haven’t dicussed here.  Your answer also contained a lot of repetition.  
3.  “Restrictive interpretation is applied when the words of the particular legislation embrace more than its purpose” (Botha 102).  With reference to relevant case law, explain the cessante ratione rule    (15)

This maxim literally means that “If the reason for the law ceases, the law itself also falls away.” √ √  Since legislation cannot be abolished by custom or altered circumstances, this rule is not applied in South African law in its original form. Legislation remains in force until repealed by the legislature concerned. √
R v Detody√  (Unfortunately I cannot find the details of the case)  Please read your textbook again.  This maxim is discussed in detail.
4. Section 12(2)(e) of the Interpretation Act 33 of 1957 provides that: “where a law repeals any other law, then, …the repeal shall not affect any investigation, legal proceedings or remedy in respect of any such right, privilege…”, etc.  Explain with reference to the case of Nourse v van Heerden 1992 2 SACR 198 (W).                                                                          (15) 

The case of Nourse v Van Heerden 1999 is a very good example of the application of the demise of legislation, section 12(2) of the Interpretation Act.

During 1992, a gynecologist and obstetrician from Durban was charged in terms of the Abortion and Sterilization Act 2 of 1975 with the performance of illegal abortions. √  His trail commenced on 27 November 1922, but was not yet finished in 1997√. on 1 July 1997, his legal representative brought an application to have the charges against his client dropped, √ since at that stage abortions were no longer illegal and as a result his client’s action did not constitute a crime anymore. √  The physician’s legal representative based his application on the following arguments:

· The provisions of the Abortion and Sterilization Act governing illegal abortions have not been applied since the mid-nineties and as a result those provisions has become abrogated by disuse√
· The Abortion and Sterilization Act was repealed by the Choice on Termination of Pregnancy Act 92 of 1996 in so far as it relates to abortion√√
· In terms of the fundamental values referred to in section 1 of the Constitution, as well as the Bill of Rights , s 12(2)(a) and (b), s 14 and s 27 the prohibition on abortions is in any event retrospectively unconstitutional. √√
The court found that legislation cannot be abrogated by disuse, and must be repealed by competent legislature. √  Existing legislation remains in force until repealed or declared unconstitutional. √ The  trial started before the repeal of the Abortion Act and in terms of section 12(2) of the Interpretation Act, the  trial must be completed as if the Abortion Act had not been repealed. √
Furthermore, the trial started before either the interim Constitution or 1996 Constitution commenced. √ Since neither the interim Constitution was nor the 1996 Constitution is retrospective, √  the  trial must be completed in terms of the law existing at the start of the trial. √    Please watch your spelling.  In the examination you will be penalized for incorrect spelling.  
5.  When would a court be able to use a dictionary in interpreting an Act.  Discuss with the aid of relevant case law.    (8)

In De Beers Industrial Diamonds Division (Pty) Ltd v Isbizuka ? spelling is this the right case name? the court stated that the interpretation of a word could not be finally determined by its meaning in a dictionary.  It is only a guideline. √ The dictionary could not prescribe which of several possible meanings of a particular word should take precedence. The context in which a word was used should be the decisive factor. √
In S v Makhubela√  1981 the accused was charges with being behind the wheel of a vehicle that was being pushed by a group of people on a public road, without a driver’s licence. He was found guilty of driving a vehicle on a public road without a valid driver’s licence. √  On review, the court decided that the definition of the word “drive” as found in the Road Traffic Act 7 of 1973 was adequate. The court held that the word “drive” should not be construed only according to its dictionary meaning, but should be understood within the context of the Act as a whole. The legislature had meant that a person driving a vehicle propelled by its own mechanical power should be in possession of a driver’s licence. The conviction and sentence were set aside. √
 There is still one case that you haven’t discussed here.
6. With the aid of relevant case law, explain what you understand by the concept of “reading-in”.              (10)  I did not look at this question because from what I can remember you answered it fairly well in your previous attempt.
Reading in is a more drastic remedy used by the courts to change legislation in order to keep it constitutional. In exceptional circumstances the court will read something into a provision in order to rescue a provision, or a part of it. Reading in should be applied with caution, since the court then changes the legislation. In National coalition for gay and lesbian equality v Minister of Home Affairs 2000 (2) SA 1 (cc) the Constitutional Court laid down a number of principles to be considered and followed before reading in or severance is applied:

• The results of reading in/severance must be consistent with the constitution and its values.

• The result achieved must interfere with the existing law as little as possible.

• The courts must be able to define with sufficient precision how the legislative meaning ought to be modified to comply with the Constitution.

• The court should endeavour to be as faithful as possible to the legislative scheme (ie aim/purpose) within the constraints of the Constitution.

• The remedy of reading in ought not to be granted where this would result in an unsupportable budgetary intrusion.

In light of these principles and under the circumstances "reading in" could be applied as the Commission argues.

7.  When interpreting the Constitution, what are the basic principles the court will apply?                       (20)

The following are some of the general principles formulated by the Southern African courts:
· A supreme Constitution must be given a generous and purposive interpretation. √  In Nyamakazi v President of Bophuthatswana √ it was held that a purposive interpretation of the Constitution is necessary, since it enables the court to take into account more than legal rules.

· Case law also refers to a “liberal” interpretation of the Constitution. √  A “liberal” interpretation does not have a political connotation, but refers to “flexibility” and “generosity”. √
· During the interpretation of the Constitution, its spirit and tenor must be adhered to√  – S V Acheson. This means that the values and moral standards underpinning the Constitution must be taken into account throughout the entire interpretation process. √
· A provision in the Constitution cannot be interpreted in isolation, but must be read in the context as a whole. √ The context includes the historical factor that led to the adoption of the Constitution in general, and the fundamental rights in particular – S v Makwanyane√
· Respect must be paid to the language employed in the Constitution, √ although the text is balanced and qualified by various contextual factors, the context is anchored to the particular constitutional text. √
· In S v A Juvenile √ 1990, Korsah JA remarked that the Constitution, as supreme law of the land, has bestowed on the court the sacred trust of protecting human rights. √
· The Constitution was drafted with a view to the future, providing a continuing framework for the legitimate exercise of government power and the protection of individual rights and freedoms.

· Some die-hard supporters of orthodox literal theory who do not understand a system of constitutional supremacy refer to constitutional interpretation as a free floating exercise. This is simply not correct. Constitutional interpretation is a question of law. √
· These methods and principles of constitutional interpretation do not constitute a close set of hard and fast rules. √  Constitutional interpretation is an inherently flexible process. √
· The principles of international human rights law and foreign law must be applied with due regard for the South African context √ – S v Zuma 1995. √
· All judges and judicial officers are obliged to continuously interpret and apply legislation to give effect to the fundamental values and rights in the supreme Constitution. √√
8. With reference to the case of Jaga v Donges, explain the contextual approach to statutory interpretation.      (15)

The search for the purpose of legislation requires a purpose-orientated approach which recognizes the contextual framework of the legislation right from the outset and not only in cases where a literal text-base approach has failed. √  The purpose-orientated approach provides a balance between grammatical and overall contextual meaning. √ The interpretation process cannot be complete until the object and scope of the legislation are taken into account. In this way the flexibilities and peculiarities of language, and all the internal and external factors are accommodated in the continuing time-frame within which legislation operates. √
In this case Schreiner JA identified the following guidelines for interpretation of statutes:

· Right from the outset, the interpreter may take the wider context of provision into consideration with the legislative text in question√
· Irrespective of how clear or unambiguous the grammatical meaning of the legislative text any seem to be, the relevant contextual factors must be taken into account. √
· Sometimes this wider context may even be more important than the legislative text.

· Once the meaning of the text and context is determined, it must be applied, irrespective of whether the interpreter is of the opinion that the legislature intended something else.

This was the one of the first concrete efforts on South African case law to utlise the wider context to move beyond the plain grammatical meaning to ascertain the legislative purpose. After that a few courts were more prepared to interpret the text of legislation in the light of the wider contextual framework.
This case is discussed at length in your study guide.  Please have a look at it again.  You still haven’t grasped what the question expects of you.

9.   With reference to the cases of Commercial Union Assurance Co v Clark and WeenanTransitional Council v Van Dyk, distinguish between directory and peremptory provisions.            (10)

In Weenen Transitional Local Council v Van Dyk 2000 , a dispute arose about the procedure which had to be followed for the levying of taxes. The Local Authorities Ordinance 25 of 1974 allowed municipalities to assess and levy, once a year, a general water and sewage rate upon all immovable property in its district. The Weenen municipality sued Van Dyk for payment of his outstanding rates and taxes for the year. Van Dyk denied that the taxes were due.

He based this denial on the fact that the municipality had failed to follow the correct procedure for the assessment of the rates and taxes for that year. The ordinance required of the municipality to publish a notice in a newspaper stating that the assessment of the taxes for the year could be inspected. After the inspection period, two further notices listing the total amount of tax on each property had to publish at least 5 days apart. The Act further stated that the rates and taxes will become due and payable a month after the last of these notices had been published. The municipality, however, had published only one notice in which the final rates and taxes were set out and a period for inspection stipulated.

In Commercial Union Assurance v Clarke 1972, an insurance company denied that it was liable to pay compensation to an injured road user because the road user failed to follow the correct procedure when his claim was instituted. 
In the circumstances, to hold that the company escapes liability on the basis of a technicality which did not prejudice them at all would be unfair and unjust. The Court therefore held that the provision was directory only, and that it had substantially been complied with. The decisive thing to note is that the Court essentially decided the case on what would be fair (and practical) in the circumstances, given the overall purpose of the legislation.

The difference between peremptory and directory provision is:
· A statutory provision that requires exact compliance is peremptory. Failure to comply with a peremptory provision will leave the ensuing act null and void. √√
· A statutory provision requiring substantial compliance only, is merely directory. Non-compliance with a directory provision will not result in ensuing acts being null and void√√  From what I can remember from the answers you submitted to me previously, this was the the only section you omitted, hence this was the only section I had a look at.
The question is not whether mechanical compliance with the statutory requirements is required, but rather substantial compliance. Full compliance is not necessarily literal compliance, but substantial compliance, in other words, instance over form; and compliance with the aim ad purpose of the legislation within the context of the legislation as a whole.

