STUDY UNIT 6:

        


           


          BASIC PRINCIPLES:
6.1 THE PURPOSE OF LEGISLATION: 






6.2 OTHER BASIC PRINCIPLES:
Legislation must be read as a whole:
- When interpreting legislation, a statue must be studied in its entirety. 
- ex visceribus actus: All part of the particular legislation must be studied. 

- Du Plessis: The structural wholeness of the enactment. 

The presumption that legislation does not contain futile / nugatory provisions:

- Forms the basis of the most NB principle of interpretation: The court must determine the purpose of  legislation and give effect to it. 

- Foundation of presumption is that legislation has a functional purpose. 

- If a provision is capable of two meanings, the meaning which is consistent with the legislative purpose must be accepted. 

R v Forlee 1917:

- Forlee found guilty of contravening an Act by selling opium. 

- Argued on appeal, he did not commit an offence as the Act prescribed no punishment.

- The court relied on the presumption of futility, the absence of a penal clause did not render the Act ineffective, since the court has the discretion to impose punishment. 

- Widespread criticism due to the nullum crimen sine lege (no penalty – no crime) was not adhered to. 

- Although both presumptions applied the nullum crimen sine lege rule is the basis of the criminal justice system and should have outranked the presumption against futile results. 

- Presumption applies to delegated legislation. The maxim: ut res magis valeat quam pereat applies:


An interpretation that will result in intra vires (valid) and not ultra vires (invalid) should be applied. 
- Legislation should be interpreted in such a way that a casus omissus (omission) is avoided. 


6.3 AIMS OF THE UNIT:

1) Explain the difference between the intention of the legislature and the purpose of the legislation as main focus of the interpretation process. 

2) Set out and explain the rules and principles that apply to the initial or first reading of the legislative text. 
6.4 QUESTIONS:

3) Restate the most important rule of statutory interpretation according to: 
a. The textualists.

b. The contextualists.

4) Does the notion of ascertaining the “intention of the legislature” apply in a system based on the supremacy of the Constitution? Refer to case authority.

5) List the main grounds (5) on which the notion of the “intention of the legislature” may be criticised.

6) Explain the principle that the court must try to achieve a balance between the legislative text and its context. 

7) Discuss how courts should interpret words in old legislation. In other words, should the words retain the meaning they had when the statute was promulgated, or should they be interpreted according to their present day meaning? Refer to one case law.

8) Discuss the presumption that legislation does not contain futile or meaningless provisions. Give an example from case law in which this principle was applied. 












The meaning of the text: 


- The “literal rule” no longer applies.


-The purpose of the legislation viewed against the Constitution will qualify the meaning of the text. 





The initial meaning of the text:


- Process begins with the reading of text.


- The ordinary meaning must be attached. (This normal principle was elevated to the primary rule).


- The ordinary meaning is the starting point (but the context must also be taken into account from the outset). 


- In technical legislation (specific trade) meaning in that context must be given effect. 





Every word is important:


- Unless essential for the court to regard it as unwritten. 


- Repetition sometimes added for caution of omission. 


- Should be read as a whole.


- Related to the presumption that legislation does not contain futile provisions. 





The continuing timeframe of legislation:


- Cowen: unnecessary for words to retain their original meaning.


- Initially courts held that legislation must be given the meaning at the time it was enacted. 


- Recently held that the purpose of an Act – the definitions should be flexible in order to keep up with, and not update legislation. 





No addition or subtraction:


- Basic rule. 





Why not “the intention of the legislature”:


Originated form parliamentary sovereignty.


Steyn: The will of the legislature ascertained from the words used (textual).


Intention =  individual subjective state of mind which cant be achieved when it comes to all the members of a legislative body because;





- Large number of persons involved in process.


- Oppose – only reflects intention of majority.


- Members may support due to party pressure. 


- Not all expected to understand highly technical terms. 


- Bill drafted by drafters acting on advice from    bureaucrats.


- Members may be absent when voting takes place.





- 	Public Carriers Asoc v Toll Road:


	Court tried to make a distinction between the purpose and intention of legislature. 





- Cowen:


	- It is NB to distinguish between purpose & intention.


 	- Aim: can be determined logically.


	- Intention: matter of speculation.





- 	Intention used in narrow sense (disguise for literal approach)


	R v Krk 1914:


	We can only arrive at the intention of the legislature by construing the actual words used. We cannot insert words or assume intention. 





-	Intention used in broad sense (implies purposive approach)


	Stellenbosch FarmersWineries v Distillers Corp


	To arrive at the intention one must find the goal of the legislature, the reason for the statue. 

















The Constitutional demands:


Most important rule is to establish the purpose of the legislation / legislative scheme: 


Matiso v Commanding Officer, PE Prison 1994:


The rule of ascertain the intention of the legislation does not apply in a state of constitutional supremacy: The Constitution is supreme & not the legislature. Text is not the end point.


Now the most important rule is to establish the purpose of legislation in the light of and assessed in terms of the Constitution.


-	The Constitution prescribes a “contextual  approach”










































































Balance between the text and the context:


- Initially where provision is clear – literal meaning.


- In Jaga v Donges Schreina JA rejected the narrow view and argued even if there is a clear meaning the context must be taken into account. 


- The purposive approach does not separate the text from the context but strikes a balance between them. 




















ACTIVITY 2: The initial reading:





The interim Constitution prescribed that all proceedings which are pending must be dealt with as though the Constitution had not been passed. 





The criminal trial of Mhlungu was pending on 27 April 1994.


Mhlungu argued he was entitled to the constitutional right to a fair tiral (certain evidence was no longer admissible). The state rejected this according the interim constitutional provision. 


The CC was divided: 


Majority held the provision only meant the old apartheid courts should complete the cases before them. The Constitution had to be applied and the evidence excluded.


Minority held the courts had to conclude pending cases under the old law as though the Constitution had not been passed and the evidence therefore allowed. 


Majority rejected this as it violated the principle that every word and clause must be given meaning. 


The purpose was that the provision deals with jurisdictional issues and not with substantive law. The interpretation of the minority only focused on one section and not on the interpretation as a whole. 











 





























ACTIVITY 1: Original intention or contemporary purpose?





The Marriage Act 25 of 1961: 


Can it still be used to conclude marriages between gay couples?


How should courts deal with this interpretive question, a problem in transitional societies like post-apartheid South Africa?


Does it matter whether the courts understand their interpretive task in a textualist or a contextualist manner?





Yes, it matters a great deal whether post-apartheid courts adopt a textualist approach, from this perspective the original intention of the legislature must be established – it was not the intention of the legislature to allow gay marriages. Therefore the Act cannot be used to conclude a gay marriage. 


The contextualist approach is to establish the present purpose & further that purpose. Fourie v Minister of Home Affairs 2005: The purpose of the Act is to allow people who are eligible to marry to get married. Gay couples have a constitutional right to marry. The text or wording must be updated. A contextual approach is required by the transitional nature of our society. 




















 











