STUDY UNIT 4:

        

      DEMISE AND AMENDMENT OF LEGISLATION:
4.1 GENERAL: 
- Question to be asked: is it still in force? 
- Common-law rules can become abrogated (cancelled) by disuse by legislation can not: it must be repealed by a competent body. 
- All legislation in force when the Constitution took effect remains until amended, repealed or declared invalid. 

- Before 1994: 
Courts could only invalidate legislation that did not comply the common-law 



rules of administrative law.
- After 1994:

Courts can test all legislation against the supreme Constitution. 

4.2 CHANGES (AMENDMEN) TO LEGISLATION:
 

4.3 INVALIDATION OF LEGISLAITON:

4.4 REPEAL AND SUBSTITUTION OF LEGISLATION:


4.5 EFFECT OF REPEAL:


4.6 THE PRESUMPTION THAT LEGILATION DOES NOT INTEND TO CHANGE EXISTING LAW MORE THAN IS NECESSARY:
-  Presumption means: legislation should be interpreted in accordance with existing law / changes existing law as little as possible. 

Common Law:

- Interpret statute in conformity with the common law except where legislation is clear on altering the common law. (Rebuttable presumption)
Legislation:

- Assumed when interpreting subsequent Acts, the legislature did not intend to repeal / modify earlier Act → any repeal or amendment must be expressly or by necessary implication. 

- Attempt to read earlier & subsequent legislation together to reconcile them. 

- If reconciliation is impossible → it is presumed by necessary implication the subsequent provision prevails, resulting in the amendment or repeal of the earlier one. → This rule applies if the conflicting provisions are in pari material (essentially the same).

- The court will accept legislative repeal by implication only if the subsequent legislation manifestly contradicts the earlier. 

- In terms of the rule of generalia specialibus non derogant: It is presumed a provision in a subsequent  general Act does not repeal an earlier specific provision. 

- Government of Republic of South Africa v Government of KwaZulu 1983:


Natal Provincial Division declared the proclamation of the government of the Republic null and void (Proclamation: taking away the Ingwavuma territory in terms of the Self-Governing Territories Constitution Act 1971). (The Black Administration Act 1927).

The Appelate Division heard the appeal and found that the two Acts had conflicting provisions and could not be reconciled, it was presumed that the unrestricted powers conferred by the 1927 Act had, by necessary implication be repealed by the specific provisions of the 1971 Act).
Constitutional influences:

- S 149 of ( : If subsequent parliamentary legislation seems to be in conflict with prior provincial legislation & a court declares the latter prevails, the prior is not repealed but suspended until conflict is resovled. 

- Aim of s 149: to facilitate co-operative government between the three spheres. 
→ Where it is possible to apply reading in, down or severance  → the common-law presumption cannot block these methods of judicial intervention. 

4.7 AIMS OF THE UNIT:

1)
Explain how legislation can be amended by the legislature and the courts. 
2)
Discuss how legislation can be declared invalid by the courts. 
3)
Explain how legislation can be repealed and/or re-enacted by the legislature. 
4.8 QUESTIONS:

4)
List and discuss the requirements which were laid down in the National Coalition for Gay & 
Lesbian Equality v Minister of Home Affairs before reading in or severance could take place. 
5)
Can the repealed provisions of legislation still have an influence on the interpretation of 
legislation? Discuss with reference to case law. 
6)
Restate the wording of section 12(2) of the Interpretation Act in your own words. 
7)
Restate the reasoning in the judgements for the following cases in your own words:


NCGLE v Minister of Home Affairs.



Government of the Republic of South Africa v Government of KwaZulu 1983.

8)
Can legislation be repealed by



i) Disuse



ii) An explicit judgement of a court.



iii) By implication, discuss.




















































































S 12(2)(a):


-  If an Act declared action illegal is repealed, does not make illegal action legal. Is not retrospective. 


-  If the repealed Act amended another Act, the amendment does not lapse with the repeal. 


S 12(2)(b):


-  Actions executed legally in accordance with legislation before it is repealed, remains valid and in force after repeal. 


-  This is not referring to delegated legislation that derives its validity from enabling legislation. 


S 12(2)(c):


-  Deals with rights derived from legislation & not those from common-law. 


-  The rights must have been acquired before the repeal. 


S 12(2)(d):


-  If accused in terms of Act, & Act is repealed before the case closes, the accused will be tried in terms of the Act as if it were not repealed. 


S 12(2)(e):


-  S v Erasmus: An enquiry under an Act must continue, even if Act is repeal before the completion of the enquiry.  


	











-  Section 12 of Interpretation Act. (Read)





S 12(1): 


-  If provision X is repealed, and re-enacted as Y, all references must be construed as references to Y.





S 12(2):


-  Transitional provision: All actions that were instituted but not yet completed at time of repeal must be completed. 


-  The current provision is preserved until the pending case is finished. 


-  All proceedings when 1996 ( took effect were governed by the interim unless the interests of justice required otherwise. 


-  If enabling Act is repealed, all delegated legislation will cease to exist unless the new Act provides otherwise. 


	(s 237(3) of the interim ( remains in force).














-  Section 11 of Interpretation Act. 





	When a law repeals wholly or partially any former law and substitutes provisions for the law so repealed, the repealed law shall remain in force until the substituted provisions come into operation.





-  Solicitor-General v Malgas 1918: The court held → If provisions of earlier legislation are incorporated into subsequent legislation, they are not repealed. 


-  Morake v Dubedube 1928: The court held → If legislation partially repealed, the remaining provisions must be interpreted in their context. 











1) Unconstitutional provisions:





-  Section 172 ( : HC, SCA & CC may declare legislation unconstitutional → may have immediate effect / suspended effect to give legislature opportunity to correct it. 


-  If parliamentary / provincial Act declared un( by HC / SCA → Declaration must be confirmed by CC.


-  If local legislation is declared un( by HC / SCA → need not be confirmed by CC.


-  If enabling Act declared un( → delegated legislation in terms of that Act will also be → unless court orders


	otherwise.





2) Invalid delegated legislation:





-  Delegated legislation may invalidated by a court (note not repealed) if non compliance with administrative law requirements. 


-  Before 1994 → This was the only review of legislation by the courts. 








1) Amendment by a competent legislature:





-  If ( Act amended at the same time: General Law Amendment Act.


-  Specific legislation usually amended by specific amending legislation. 





2)	 Modificative interpretation by the courts:





-  Under certain circumstances the courts may change legislation (or meaning).


-  Doctrine of separation of powers legislature makes law however there is judge-made law.





	a) Reading down:


-  To avoid invalidation courts will try keep legislation constitutional & alive.


-  s 35 (2) and 232 (2) of the interim ( provided that if legislation is unconstitutional but is reasonably capable of a more restricted interpretation such a method should be followed (reading down). 


-  This was not repeated in the final but is still used. (Similar to the common-law presumption: legislation does not contain futile or meaningless provisions). 





	Reading in: 


-  A more drastic remedy to change legislation in order to keep it constitutional.


-  Will “read” something into a provision.


-  Applied with caution as the courts then change legislation. (Exceptional circumstances). 


-  National Coalition for Gay & Lesbian Equality v Minister of Home Affairs: CC laid down principles to consider before “reading in” or severance is applied:


	1) The result must be consistent with ( values.


	2) Result to interfere with law as little as possible. 


3) Courts must define how meaning is to be     modified with precision. 


4) Courts to endeavour to be faithful to purpose. 


5)	Remedy not granted if budgetary intrusion. 





   Severance:


-  The opposite of reading in → the court will cut off the offending part of the provision to keep the remainder constitutional. 





	b) Modification of the meaning during interpretation:





-  Courts may under exceptional circumstances change / adapt the initial meaning of the text to ensure it reflects the     purpose of the legislation. 





























ACTIVITY 1





National Coalition for Gay and Lesbian Equality v Minister of Home Affairs 2000:


Case involving the constitutionality of the Aliens Control Act.


The section allows the spouse or child of a person with permanent residency to immigrate to South Africa to join her/his spouse/parent. 


Gay & Lesbian residents could not rely on this section → claim based on unfair discrimination on the basis of sexual orientation. 





The CC agreed → read the principles laid out above. 


The court used “reading in” to rescue the unconstitutionality of the Act. 


After the word “spouse” the court read in “spouse or partner, in a permanent same-sex life partnership” 


Permanent: an established intention of the parties to cohabit with one another permanently. 














 











