STUDY UNIT 3:

        


           COMMENCEMENT OF LEGISLATION:
3.1 ADOPTION AND PROMULGATION OF LEGISLATION: 
- First question to be established: When did the legislation come into operation, is it still in force. 

- Adoption: (passage of legislation) - Stages, readings, procedures through which legislation has to pass before accepted & issued by relevant body. →


3.2 REQUIREMENT OF PUBLICATION:
- Section 81 & 123 of the Constitution: Acts take effect when published, or on a date determined in terms of those Acts. (If unable to print gazette, President can prescribe alternative procedure). 
- Government / Provincial Gazzette. (of relevant province).

- Municipal by-laws may be enforced after publication in relevant provinces gazette. 
→ Principle underlying publication: should be made known to whom it applies. 

- Since the Gazette may only appear days after publication in remote areas → Does it then commence on date of publication or when it becomes known? 

- Queen v Jizwa Court held→ on date of publication. 





Criticised as arbitrary approach → Steyn suggests period of days (8) between de facto (actual) publication and de iure (legal) promulgation of legislation. 

→ The need for accessibility and general application flows from the rule of law. A person should be able to know of the law.  

3.3 COMMENCEMENT OF LEGISLATION:

- Section 13, 16, 17 of the Interpretation Act.
→ Refers to all law, delegated legislation, Acts, Ordinances, proclamation. 
→ Delegated legislation must be published.

→ A list of proclamations & notices under which delegated legislation was published must be tabled in parliament. e.g. PEPUDA: requires regulations to be furnished to parliament before publication.

3.4 THE PRESUMPTION LEGISLAITON APPLIES ONLY TO THE FUTURE:
- Unless stated expressly or by necessary implication.

- Rule based on the prevention of unfair results. → According to common law. 

- Curtis v Johannesburg Municipality: Court held → legislation presumably applies to the future so vested rights are not taken away. 

3.5 AIMS OF THE UNIT:

1)
Explain the difference between the promulgation and the commencement of legislation?
2)
Discuss the constitutional and statutory provisions that regulate the commencement of legislation.
3)
Discuss the common law presumption that legislation only applies to the future. 
3.6 QUESTIONS:

4)
Distinguish between the adoption and promulgation of legislation.
5)
What is meant by “commencement” in section 13(1) of the Interpretation Act.

6)
Discuss the presumption that legislation only applies to future matters. Also explain a) the reason 
behind the presumption, and b) the influence of the Constitution on this presumption.
7)
Suppose there is an Estate Duty Act of 2009 which provides that estate duty should be levied and 
paid upon the estate of every person who died after the commencement of this Act. 



The Act is published on Monday 9 January 2009, but only reaches the shelves at 10:00 that 
morning. 



Would the Act apply to the estate of Mrs X who died at 03:00 in the morning of 9 January 2009.






Commencement on specified date:


- May prescribe another fixed date.


- May be partial or total.





Commencement on date of publication:


- Unless otherwise stated in the Act.


- In Government & provincial Gazette.


- Day begins 00:00 (( a bit retrospective).





Once signed → becomes law: but it is not yet in operation. → Needs to be promulgated: the process by which legislation commences and takes effect. 


Promulgated by publication in an official gazette. 





When provincial legislature passes a Bill, the premier of the province signs the Act 











When parliament passes (adopted) a Bill, the Act then must be signed by the President. 






























































(iii) If retrospectivity does not benefit the individual:


-  The presumption will apply if the amendment places the person in a worse position than before. 


-  R v Mazibuko: Court held → If penalty is increased by amending Act, the presumption applies. 


	Appealed against the death sentence for robbery, earlier, more lenient penalty was imposed. Court relied on the common-law rule that if there is a difference in penalties between the date of crime and trial, the date of crime will be decisive. 


-  The above rule is not necessary to apply as the ( expressly provides for avoidance of increased punishment. 





Commencement to be proclaimed:


- Indicate a later unspecified date.


- May be partial or total.








Retrospectivity by necessary implication:











(i) If the enactment deals with procedure:


-  A general rule: Presumption will not apply if it deals with rules of procedure & evidence unless expressly provided for.


-   Distinction between procedural rules & substantive rights is fine: Courts will apply with caution. 


-  It must first be determined whether existing rights and obligations will be effected & if they are enforceable by means of the new procedures. 











(ii) If retrospectivity favours the individual:


-  It will apply. 


-  If person will receive a benefit without a vested right being taken away, presumption will be unnecessary. 


-  In line with s 35(3)(n). 











-  Presumption rebuttable if it appears legislature intended retrospectivity. 


-  Implication can be inferred if result of applying legislation would be absurd/unfair.


-  Brown v Cape Divisional Council: Held → β of their original legislative powers, provincial councils can enact retrospective ordinances. 


-  Bell v Voorsitter van die Rasklassifikasieraad Court took common-law view that a retrospective Act will not affect transactions that were brought to a close during a repealed Acts existence. 


-  Kruger v President Insurance Co: Court held → It is easier to decide that legislation is retrospective by necessary implication if;


	1 - Vested rights will not be effected.


    2. - Purpose is to grant benefit /        evenhandedness in the operation of the law. 





Section 35 Constitution:


-  35 (3)(1) A new offence may not be created retrospectively.


- 35 (3)(n) An accused has the right to the least severe of prescribed punishments if it has been changed since offence was committed and time of sentencing. 





-  Legislation may enact retrospective provisions other than penal provisions. 


-  The courts have to test against the ( & BoR


	to ensure no violation of fundamental rights. 


























Express retrospective application:








