STUDY UNIT 2:

        





 WHAT IS LEGISLATION:
2.1 WHAT IS LEGISLATION? 
- Legislation (statute law) is the written law enacted by a body or person authorised to do so in terms of the Constitution or other legislation. (Enacted law-texts) 
- Important to distinguish legislation from other law, as the rules & principles of interpretation only apply to legislation. 

- First establish whether legislation is in force → then if amended, repealed. Holistic approach.

- Legislation is one of the three formal sources of law in South Africa: Judicial precedent, custom.

- Section 2 of the Interpretation Act 33 of 1957


Law: means any law, proclamation, Ordinance, Act of parliament or other enactment having the force of law. 

- “Law” in this context does not include common-law. 

1.2 CATAGORIES OF LEGISLATION:
1. History (chronological)
2. Hierarchy (( at top)
   3. Status (Original - Subordinate)



[image: image1]
2.3 THE LEGISLATIVE PRACTICALITIES OF THE NEW CONSTITUTIONAL ORDER:
- Section 229 of the interim Constitution → all existing legislation will remain in force until amended or repealed.

- Creation of nine new provinces to replace the four provinces, the four independent homelands and the six self governing territories. 

- Each new province → own provincial legislature = new original legislation & delegated legislation. (Sometimes new provincial boundaries overlap with old ones).

- Black local authorities were controlled by “general affairs” legislation. 

- White, Indian & Coloured authorities were controlled by “own affairs” legislation.

- New authorities at National, Provincial & local level contend with existing and new legislation. 

- New legislation is read with the other existing legislation, to keep the system going. 

2.4 LAW OF GENERAL APPLICATION:
- A fundamental right in the BoR may be limited in terms of the law of general application. 

- Includes all law (original, subordinate legislation as well as common law etc).

- Section 36 on the Constitution. 

2.5 WHAT IS NOT LEGISLATION:

- Legislation is published in a Government Gazette before it can take effect.

- However not everything published in Gov Gaz is legislation:


Legal notices


Reports


Draft Bills


Policy documents (Green Papers, White Papers) → published for public comment.


Policy guidelines on how government departments apply legislation. 
- These may lead to legislation & may be used in the interpretation process. 

- Baxter: “administrative quasi-legislation” : Departmental memos & directives → are enforceable but not delegated legislation. 

- Legislation must comply with constitutional & other legal requirements dealing with authority, adoption & publication. 

- Unwritten law (common-law, indigenous law) is not legislation = a source of SA law. 

- Sometimes, they are codified and then become legislation. 
2.6 STRUCTURE OF LEGISLAITON:

- According to structure, drafting convention & rules used by advisors & drafters. 

Long Title: Short summary of subject matter of the Act.  

Preamble: States background, reasons for legislation. More in national legislation.
Enacting provision: Acknowledges the body enacting the legislation.

Repeal / Amendment: By means of an amending Act in schedule part of the Act. 

Short Title & Commencement: Short title is the title, usually in last section, where no date → on 




      publication or unknown date in future → will state the Act comes 





      into operation on a date to be fixed by the President / Premier (if 




      provincial) by proclamation in the Gazette. 

Schedules: Used to deal with technical detail that will otherwise clog main body. For repeals or 
  
  
       amendments. 

Numbering: 1(1)(a)(i)(aa)(AA)


          Where section inserted (through amendment Act) takes next number & gets a capital letter 
  
           after it. 66 & 66 e.g. 66A (older Acts bis, ter, quat)
Amendments: When amendment Act published, there is a General Explanatory Note on second page.



 [ ] Words in bold square brackets → deletions from existing enactments. 




 ​​​​____ Words underlined solid line → insertions in existing enactments. 




Deletions, insertions & amendments also indicated in amended version of the Act. 

2.7 RELATIONSHIP BETWEEN LEGISLATION & COMMON-LAW:
- Carmichele v Minister of Safety & Security: CC held → Courts are obliged to develop the common law. 
- Pharmaceutical Manufacturers: Chaskalson: Can’t accept contention which treats common law as a body of law separate and distinct from the Constitution. There is only one system of law → shaped by the Constitution, all law derives its force form the Constitution. 

- Common-law presumptions are used to interpret legislation. 
- Past: Preliminary presumptions → for interpretation of legislation. (Rebuttable common-law bill of rights). The principles of individual rights were always part of our common-law but were ousted. 

- These presumptions are comparably similar to those in the Bill of Rights. → Can no longer be overturned. 

- β the fundamental rights are entrenched in the Constitution - the use of the presumptions will be applied less and less β of disuse. 

2.8 THE PLAIN ENGLISH MOVEMENT:
- Started in the UK in reaction to pompous legal language (legalese).
- Legal documents, contracts, legal notices targeted by the campaign. 

- Should be drafted so the readers of legislation know what is expected of them. 

- According to the movement, legal certainty and accuracy will not be sacrificed. 

- Plain does not mean single clause sentences, but emphasises the comprehensible language. 

- It is not the ideas that are simplified, but the language used to convey those ideas. 

- Legal texts communicate & those aimed at a broader audience - will not translate. 


2.9 AIMS OF THE UNIT:

1)
Explain what is regarded as legislation in South African law.

2)
Classify different pieces and types of legislation.

3)
Explain the basic structure or parts of legislation.

4)
Discuss the relationship between legislative interpretation and the common law. 

2.10 QUESTIONS:

5)
Distinguish between original legislation and subordinate legislation and provide examples of 
both.
6)
List the documents, that although published in the Government Gazette, are not legislation.

7)
Discuss the effect of the Constitution on the operation of common law presumptions.



























Other Proclamations & Regulations:


-  The Constitution, Act of Parliament or province may confer delegated legislative powers to certain bodies;


e.g. Defence Act: President can declare a state of national defence by proclamation.


	Road Traffic Act: Minister of Transport can issue regulations on public roads. 


	





New Provincial Proclamations & Regulations: 1994 →


-  New provincial legislatures can (like Parliament) empower other functionaries to “add flesh” to provincial Acts through proclamations & regulations. 


-  Must still satisfy requirements of enabling Act. 






























































The Constitution:


-  Supreme → inconsistent law → invalid. 


-  Courts can test all legislation (new & old order).


-  Not an Act. (Drafted by the Constitutional Assembly) not by Parliament, 








New constitutional order legislation:


- All legislation enacted after 1994. 


- Includes the interim Constitution. 


- Legislation of the new democracy. 








ACTIVITY 1





Do the same rules and principles apply to an Act as well as the regulations made in terms of that Act?


Are the regulations regarded as legislation? Do they fall within the same class or category as the Act?





The same rules apply to both, the Act is Original or enabling legislation, the regulations are subordinate legislation. The regulations are therefore regarded as legislation. 











 








Original Legislation: (Direct / Primary legislation)


-  Derived from the legislative capacity of an elected   body. 


 











-  The status of legislation. 


 - The hierarchical categories of legislation differ fundamentally from each other. The differences are NB as they have an impact of the commencement and demise of legislation. They play an NB role in other branches of law (constitutional, administrative and human rights law). 


-  Before 1994 the Constitution was not supreme and classification of legislation was simple:


	Original legislation (Acts) & subordinate legislation (regulations).


-  After 1994 the Constitution is supreme and all other legislation is subordinate. 








Acts of Parliament:


-  All Acts since 1910


-  Legislative authority of Parliament derived directly from Constitution. 


-  Highest legislative authority & can pass law on any matter subject to the Constitution. 


-  Some Acts of Parliament have ( status than others:


	Promotion of Access to Information Act, PAJA, Promotion of Equality & Prevention of Unfair Discrimination Act. (Enacted to give effects to fundamental rights as prescribed by the (). 


-  Similar Acts can contain provision stating they prevail over other law except the (. 





All existing legislation according to their historical origin. Categorised in chronologically. 





Old order legislation: (Before the interim() 


- 1806 - 1910 Pre-Union legislation. (Legislation of the British colonies and Boer Republics)  → incorporated into or repealed in the Union or Republic 1910 - 1961


- Legislation before 1994: most existing legislation (Acts of general affairs etc) Legislation of the independent homelands or TBVC states. 





Legislation before 1806:


- Old Dutch Placaaten (Statutes). 


- Viewed as common law.


- No formal procedure required. 


 





Existing Provincial Proclamations & Regulations: 


1968 - 1994:


-  Ordinances enabled members of provincial executive to issue regulations & proclamations. 


-  After Councils were abolished → provincial legislative authority was transferred to the Administrator of each province. 


-  Administrator amended, repealed, enacted by proclamation & issued regulations for existing/new parliamentary Acts, provincial ordinances, new proclamations. 


-  Therefore old order provincial legislation consists of original and delegated legislation. (Read together).





Delegated Legislation: (Secondary / Subordinate)


-  By the administration.


-  Parliamentary Acts drafted in broad terms for delegated legislation to add the flesh. 


-  Legislature delegates its powers to other bodies, tribunals, persons etc. (Vested with powers under enabling legislation). (Legislative administration Acts). 


-  Scope of delegated legislation will depend on provisions of enabling Act. 


-   Delegated legislation may not be in conflict with enabling legislation. 


 


-  Parliament cannot confer power on delegated body to amend or repeal an Act of parliament. 


-  Delegated legislation must be read with enabling  legislation but may not influence its meaning. 


-  During apartheid courts had power to declare regulations invalid but not pronounce on the validity of original legislation. - New ( can declare all invalid if inconsistent.





New Municipal Legislation:


-  Municipal by-laws in respect of local government matters. 


-  Original legislation β representative and legislative bodies i.t.o the (. 





Legislation of the former TBVC states: 


- Transkei, Bophuthatswana, Venda & Ciskei (Former independent homelands).


- Although it did not form part of SA legislation, it still remains valid in those areas as states were re-incorporated into the Republic. 


-  Has the same force as provincial Acts, ordinances, legislation of the former homelands in their areas of operation. 





Legislation of the former homelands:


-  Homelands: Self governing territories. 


-  In terms of the Self-governing Constitution Act, 


-  Complete legislative capacity on certain matters. 


-  Health, welfare, education etc. 


-  Defence & foreign affairs outside legislative capacity 








Provincial Ordinances: 1961 - 1986


-  Legislation of the four former provincial councils regarding the respective province. 


-  Represent original legislation as they were enacted by an elected body. 


-  Ordinances could alter the common law & have retrospective effect. 


-  Councils abolished 1986. 








New Provincial Acts: 1994 →


-  Legislation of the nine provincial legislatures. 


-  Legislative power derived directly from the Constitution or assigned by Acts of Parliament. 





Chronological  / Historical Categories:








