STUDY UNIT 1:

        




       GENERAL INTRODUCTION:
1.1 WHAT IS INTERPRETATION OF STATUES? 
- The body of rules, principles used to construct the correct or justify the meaning of legislative provisions. 
- Interpretation is not mechanical process - multifaceted, rules overlap.


 

→ Facts differ case to case – and context of legislation.


→ Courts application is not of same mind – interpretation no clear predictable pattern. 
→ Law is not objective & value-free, interpreters pre-understanding product of

     different unique history, 


→ Purport spirit of Constitution & BoR therefore involves value-judgements. 
- Technical aspects (structure) to be applied with substantive aspects (values, fundamental rights).

- Is it in force, amended, provisions, regulations, conflicting law etc.

- Donaldson: “Statutory interpretation is a craft rather than a science” 

1.2 THE NEW CONSTITUTIONAL ORDER:

- Used to be an orthodox system of maxims & rules for interpretation based on parliamentary sovereignty. 
- Now interpretation based on a supreme constitution and fundamental values. 


Devenish:
Sympathetic interpretation of apartheid.




New political & legal order with justiciable BoR must influence the process and theory



of interpretation.




Courts will test and invalidate legislation → all statue law will have to be interpreted 




to be compatible with the letter of the constitution. → Value-coherent theory will 




become prevalent. 




A justiciable Bill of Rights will bring a new methodology and theory of interpretation. 

- Constitution: interpretation clause → the spirit and purport of fundamental rights had to be taken into account during the interpretation of statues. (Courts can no longer ignore value judgements). 

- Interpretation of statues transformed by 6 provisions of the Constitution:


1.
Section 1    
- The foundational provision.


2.
Section 2   
- Supremacy of the Constitution.


3.
Section 7   
- The obligation clause.


4.
Section 8   
- The application clause. 


5.
Section 36 
- The limitation clause. 


6.
Section 39 
- The interpretation clause. 

1.3 DEFINITION OF TERMS: 

Act:

- Parliamentary statute or legislation of a provincial legislature. 
Concretisation:

- Final phase of the interpretation process. 
- The text, purpose and situation are harmonised.

Constitutionalism:

- Government in accordance with the Constitution. 

- State where the law is supreme, government and state authorities bound by the rule of law. 

Constitutional state (Rechtsstaat):

- State in which constitutionalism prevails. (Country where the constitution is supreme). 


A formal one: includes separation of powers, checks and balances, legality.


A material one: refers to a statue underpinned by fundamental values: justice, equality. 

Contextualisation:

- The process during which the legislative text is read, researched within its total context to obtain its purpose. 

Intra Vires:

- When an organ of state acts within the scope of its powers. 

Judicial law-making:
- Development of the common law. 

- Judiciary may modify or adapt ordinary meaning of a provision to confirm to the purpose. 

Legislation:
- Enacted law-texts, or statue law (Acts of parliament, provincial legislation, municipal by-laws, proclamations and regulations).

Legality:

- The lawfulness and control of arbitrary state action. (Government by the law and under the law). 

- All governments action is governed by the letter as well as the spirit of the law. 

Legislature:

- An elected body - has the legal power to enact laws. (Legislation). 

Proclamation:

- Specific category of subordinate legislation. 

Promulgation:

- Legislation made known to the population by promulgation and comes into operation by publication an official gazette. (Distinguished from adoption: which is the formal enactment procedures).

Testing legislation:

- Constitutional or judicial review. Measure legislation against provisions of the Constitution.

Ultra Vires:

- Act or conduct of an organ of state that goes beyond the authority conferred upon it. (Outside the scope of its powers). 

1.4 THE PROCESS OF INTERPRETATION: A TEACHING TOOL:

- Although interpretation is not mechanical and should be interrelated. This is only a teaching tool.

- Statutory interpretation refers both to;


The process or activity of interpreting statutes and to,


The law (body of rules and principles) that regulates the way statutes are interpreted. 

- Legal rules themselves cant tell us conclusively about the activity of interpretation. 

- Important to distinguish between the activity of reading and interpreting statutes. 
Initial phase:
→
The Constitution in general, the Bill of Rights in particular cornerstones of the legal order.

→
Most NB principle is to ascertain the purpose of legislation and apply it in accordance with the 
BoR.


→
The text is read to find the initial meaning, bearing in mind the common-law presumptions,



and a balance between the text and the context. 

Research phase:

→ 
Purpose of the legislation is determined by a study all factors that may have bearing. 

→
(Common-law presumptions, outside aids, other Acts, contextual factors). 

Concretisation phase:

→
The text, purpose and facts are harmonised to bring process to a meaningful end. 

→
The spirit, purport and aim of fundamental rights and the Constitution must be promoted. 


1.5 AIMS OF THE STUDY UNIT:
1)
Explain why the interpretation of statues is not a mechanical activity.

2)
Analyse the different meanings of the phrase “interpretation of statutes”.

3)
Explain how Chisto Botha orders the many rules and principles of statutory interpretation.

1.6 QUESTIONS:
4)
List and discuss five reasons why the interpretation of legislation is not a rule like activity.



1)
The facts differ from a case to case basis as well as the context of legislation.



2)
Rules of interpretation overlap and cannot be compartmentalised.


3)
The language used is often difficult and obscure.

3)
The courts are not of the same mind when it comes to the application of rules, therefore resulting in interpretation that is not clear and predictable.
4)
Interpreters are influenced by pre-understanding and their own unique history therefore the interpretation is not objective and value-free. 

5)
The influence of the supreme Constitution states that the spirit, purport and values of the fundamental rights in the Bill of Rights must be promoted – this involves value-judgments. 

5)
Identify and discuss the main characteristics of the interpretation of statutes as a legal subject 
before 1994.

Based on the sovereignty of parliament.

Textual orthodox approach. 

Confusing system of maxims, tentative principles, the ‘golden rule’ overriding principles, primary, secondary and tertiary rules, manifest and clear meanings, misconceptions about the structure of meaning of language, exceptions to the rule, the intention of the legislature.
6)
Explain the various phases in the interpretation process, and explain what happens in each phase. 


1.
The initial phase:




Basic principles for departure:




- Constitution in general, BoR in particular.




- Most NB to ascertain purpose and apply in line BoR.

   - Text read, initial meaning, bearing in mind, presumptions, outside aids, text-contextual  factors.


2.
The research phase:



- Purpose determined studying all factors:



- Text, Interpretation Act, common-law presumptions, outside aids etc.


3.
Concretisation phase:

- Text, purpose and facts reconciled to harmonise and bring process to a just and   meaningful end.

- Within the framework of the Constitution and purpose of the legislation.
- Spirit, purport and aim of fundamental rights promoted. 
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ACTIVITY 1





There is a difference between the interpretation of statutes as a practical activity (the process of interpretation) and the interpretation of statutes as a field of law (the rules and principles of interpretation).  





e.g. The game of soccer cannot be fully understood by studying the FIFA rule book. 





Interpretation of law requires a holistic or lateral mode of reasoning (the situation in context, as a whole) rather than a linear mode of reasoning (following logical steps one after the other). 











 





















































