FLS 1501 Self Assessment

Study Unit 1 P26
Identify the main sources of our law (3).

· Legislation
· Court decisions
· Common law
· Customary law
· Indigenous African Law
Describe what is meant by codification (1).

In law, codification is the process of collecting and restating the law of a jurisdiction in certain areas, usually by subject, forming a legal code, i.e. a codex (book) of law.
Describe what is meant by common law (4).
The common law is the centre around which the other sources that generate law resolve. This common law is a living law, which is still applied by our courts and which is capable of adapting to the changing values of our society

Explain why it is important to study the history of our law (2).

A thorough knowledge of the history of our law is essential to enable us to not only work with the sources of our law, but also to assess their significance and value. Through this knowledge we will gain a proper perspective on the sources from which our law developed. It was once said that:  
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Identify the three major components of our law and explain what each component consists of (6)

· Western Component: Roman-Dutch and English Law

· Indigenous African Component: Indigenous African Law

· Universal Component: Human-rights Law 

Distinguish between external and internal history (2)
External history of law traces the sources and factors which have contributed directly or indirectly to the development of a legal system. These relate to the political, constitutional, economic, sociological and religious factors that have influenced the development of a legal system

Internal history of law covers the origins and the development of the legal rules and principles themselves, under the influence of external historical events.

Identify a religious legal system (1)

Islam

Distinguish between reception, transplantation and imposition and give an example of each form South African legal history (6)
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For example:

Reception: English law 

Transplantation: 
Imposition: The Roman-Dutch law on indigenous laws during the time when the Dutch first colonized the Cape.
Study Unit 2 P42

Explain what is meant by indigenous law (1)

Indigenous law, refers to all the legal systems of the different groups of “Bantu speakers”

Briefly summarize the application of indigenous law in the different provinces before 1927 (5)

The Colony Proper:
The general policy of the British administration was to refuse the application of indigenous law; it was nevertheless enforced under the condition that it did not oppose the Western notions of morality, public policy or equity.

The Transkeian Territories:

Indigenous law was recognized as a system of law. Its application was not recognized unconditionally, but it was not disregarded.

Natal:

In 1843 indigenous law was not recognized. Sir Theophilus Shepstone attempted to restore tribal leadership and recognized indigenous law on the condition it was not repugnant to general principles of humanity observed throughout the civilized world. The chiefs were under control of white magistrates.
In 1878, the Zulu Law was codified, but was disregarded by the natives.
The Voortrekker republics:

a) Policy of non-recognition. The Headmen’s’ jurisdiction were limited in the small Witzieshoek. In Thaba ‘Nchu customary marriages were recognised. 1899 customary unions were formally recognised.

b) Policy of non-recognition at first. In 1885 it was recognised, in civil suits where all parties were black, on the condition that it had to be in accordance with the general principles of civilisation acknowledged throughout the world.
Explain how the Constitution has changed the position of:

Indigenous law: (1)
The courts may now apply indigenous law when that law in applicable, subject to the Constitution and any legislation that specifically deals with customary law.

Islamic law: (2)
Due to the fundamental values of human dignity, equality and freedom, as set out in our Constitution, the legislation regarding Muslim Marriages is drastically improved (intestate succession) , but Muslim Marriages are still not officially recognised.

Briefly discuss the impact of the final Constitution on Muslim family law, with particular reference to Muslim marriages. In your answer, refer to case law on this matter.

The court proved its willingness to embrace a new approach to Muslim marriages in the cases of Ryland v Edros 1997 (2) SA 690 (C) and in Amod v Multilateral Motor Vehicle Accident Fund 1999 (4) SA 1319 (SCA). In the latter case, the claim, for loss of support, of the spouse of a polygynous marriage was granted. In the Ryland v Edros case, the court stated that human dignity, equality and freedom must always be on the forefront when the constitution is interpreted and thus rethought the natural interpretation of the word “spouse”
The law on Muslim Marriages is currently governed by the Hassam Case (Hassam v Jacobs NO and Others (CCT83/08) [2009] ZACC 19 (15 July 2009))
 Although Muslim Marriages are still not officially recognised, the natural interpretation of the word “spouse” has been adapted to include wives from a polygynous marriage. This was also as a result of the Hassam case.
Chapter 3 P65

Explain the importance of ancient Greek philosophy in the development of Western legal systems (2)

Ancient Greek philosophy was the source of critical thinking about the ideals which inspire the Western legal tradition.
How did Roman law develop during each of the eras of Roman politics (4)

I. During the era of early Roman law (753BC – 250BC) only ius civile was recognised. It was only applied to Roman citizens and was characterised by formality and rigidity.

II. During the preclassical period of Roman law (250BC – 27BC) ius honorarium was established and applied alongside the ius civile. Ius honorarium was characterised by fairness, flexibility and lack of formalism.

III. During the classical period of Roman law (27BC – AD284) Roman law was developed and refined to such an extent that it was superior to any other ancient civilisation.
IV. During the postclassical period of Roman law (AD284 – AD565) efforts were made to simplify the law and the influence of “vulgar law” made itself felt. Vulgar law was Roman law which was administered by officials in distant parts of the Roman Empire and which had been influenced by Germanic law. Towards the end of this era, there was a renewed interest in classical law, which led to the codification of Roman law by Justinian.
Explain the importance of the activities of the praetor in the development of Roman law (6)
During the republic (509BC – 27BC) the praetor ubanus, could only administer justice between Roman citizens. When Rome expanded, foreigners flocked to Rome and a new office was established. Praetor Peregrinus was responsible of the administration of justice in matters involving foreigners.

It was up to the praetor peregrinus to develop a body of legal rules which were to be applied in his jurisdiction, which were cases between foreigners and cases between Romans and foreigners. He relied heavily on ius gentium. 
Explain why the Corpus iuris Civilis is still important to modern jurists (1)

It provides modern society with a version of Roman law as it was at the end of its developmet.
Chapter 5 P80
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The five factors are:
I. The Rome idea

II. The codification of Germanic law

III. The codification of Roman Law
IV.  The Roman Catholic Church
V. Feudalism and the principle of territoriality.
I. The Roman Idea

After the fall of the Western Roman Empire, the Germanic tribes, who invaded the Western Roman Empire, admired the Roman culture immensely for its law, ordered government, skills and engineering. They tried to imitate the Roman way of life by applying Roman law
II. The codification of Germanic law
It is already known that the Germanic peoples admired Roman law. This resulted in the Romanisation of the Germanic culture, including their law.  This led to isolated rules of Roman law being incorporated into the Germanic indigenous law. Later these random rules became so much part of the indigenous law, that it was incorporated into the codifications of the Germanic law.
III. The codification of Roman law
Because of the application of the personality principle, the Germanic peoples also recorded Roman law for the Romans who lived in the Germanic territories. These recordings were known as leges Romanorum or Romanae barbarum. 

Although this was not pure Roman law, but a vulgar Roman law which reflected Germanic influences, these recordings prepared the way for the reception of Justinian Roman law.
IV. The Roman Catholic Church

During the time in question, Christianity expanded extensively.  This was due to the freedom of religion. There were a lot of Christians and the Christian church was governed by Roman law.


V. The principle of territoriality
Territoriality meant that everyone in a certain territory would be subject to the law of the territory.  The territorial law, which superseded the old tribal laws, was mainly customary law, but it was influenced, to a greater or lesser extent, by Roman law.
Chapter 5 P100
Discuss the points of criticism of the work of the glossators (5)

· They disregarded contradictions in the text.
They regarded the words of Justinian as law. When they found contradictions, they tried to reconcile them and thereby distorting the text.
· They lacked systematisation.

They did not work through the Corpus Iuris Civilis in a systematic order.
· They lacked historical perspective 

They paid no attention to the historical factors and to the customary laws which had developed since the fall of Rome
· They disregarded the needs of practice

Because their work had no historical perspective, it could not fulfil the needs of legal practice.
· Accursius made some bad choices in the texts he selected for the inclusion on the Glossa Ordinaria.
Accursius was criticised for having omitted important glosses completely or for displaying poor judgement in his selection for the Glossa Ordinaria

Compare the impact that the work done respectively by the glossators, the ultramontani and the postglossators had on practice. (6)
???????????????
Discuss the importance of canon law in the development of the South African legal system (2)
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Explain what is meant by the European ius commune (1)
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Explain the relevance of the European ius commune for a South African Jurist (2)
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Chapter 6 P125

Briefly describe the extent of the reception of Roman law in each of the following countries or regions: North of France, South of France, Germany, Netherlands, England and Scotland. (6)

· North of France
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· South of France
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· Germany

Reception of Roman law in Germany was so complete that it is referred to as: in complexu reception. Reasons for this are:

I. Variety in the law

There were a large number of legal systems that there was a need for one legal system to manage the whole country.
II. Roman Catholic Church 

Roman law infiltrated Germany because the Church was established everywhere and Roman law could establish itself through cannon law.
III. Universities
Roman law was taught at German universities
IV. Court of appeal.
In the 15th century, a general court of appeal was introduced in Germany. The jurists were schooled in Roman law.

Netherlands
SEE PAGES 112 -113
England
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Scotland
Scotland experienced a strong reception. Scottish students travelled to European universities to study Roman law and Canon law. These students obtained posts in the Scottish legal administration. Because of the animosity between England and Scotland, these scholars preferred to apply Roman law rather than English law.
· Why did the French humanists exert only a very limited influence on the development of the European ius commune?
Their influence was limited due to the fact that their primary fields of study were the Corpus Iuris Civilis and the Roman law sourced dating form before the Corpus Iuris Civilis.
· Explain why England experienced a limited reception of Roman law. (4)
William the Conqueror feared that he would fall under Roman jurisdiction and because the English already has an established law system at hand, so they did not see the necessity to adopt another legal system.
Chapter 7 P148
Distinguish between the narrow and the broad meanings of the term “Roman-Dutch law” (4)
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Is the ius commune of any relevance in South Africa today? (3)

Yes, a significant part of South African law is based on Roman-Dutch law. It is submitted that Roman-Dutch law is regarded as an important branch of the ius commune.

Name the most important works of the following jurists: (6)




                         

· Hugo de Groot
Inleidinge

De Jure Belli as Pacis 
· Simon van Groenewegen

Notes on Grotius’s Inleidinge

Tractatus de Legibus Abrogatis  
· Simon van Leeuwen  
Censura Forensis

Het Roomsch – Hollandsche Recht 
· Jahnnes Voet  
Compendium Iuris

Commentarius ad Pandectas
· Antonuis Mattaeus II  
De Criminibus
· Cornelius Van Bijkershoek
Quaestiones

Observationes 
Chapter 8 P168
Explain how Roman-Dutch law came to apply at the Cape (1)
Roman-Dutch law came to apply at the cape through the Dutch who established a refreshment station at the Cape of Good Hope for purposes of the traders journeying between the Netherlands and the east.

Discuss how the charters of Justice assisted with the reception of English law in South Africa (10)
SEE 8.4  P158
Explain why the Boer Republics expearianced an English-law influence (2)
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Explain why the promulgation of the Constitution and the establishment of the Constitutional court are more important landmarks in the development of the South African legal system that the establishment of the Appelate Division. (2)
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Chapter 9 P191

Does the concept of human rights form part of our Roman-Dutch law heritage? Give reasons for your answers (3)

Yes. Our law is partially derived from Roman law and partially from Dutch law (with certain influences from English law and Indigenous law). With that in mind, it is safe to say that opinions of, for example, Hugo De Groot, are relevant to our law today. Hugo De Groot commented on “natural law” which is the same as Human Rights today. He stated that natural law is based on the rational nature of humans. Therefore I submit that the concept of Human Rights do form part of our Roman-Dutch law heritage.

Write a note on the Constitutional court’s view of the role of ubuntu in human-rights law. Name the case in which the Court first mentioned ubuntu (4)
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