STUDY UNIT 9

(1) In 1993, a new era or beginning in South Africa’s legal history was ushered in by the promulgation of the (interim) Constitution.
(2) The principle of constitutionalism is based on the idea that the power of the state should be controlled.
(3) The concept of human rights is an inseparable part of the principle of constitutionalism.
(4) In the strict sense, constitutionalism simply means that the government of a country is obliged to rule in accordance with the prescriptions or limitations laid down in a constitution.
(5) The mechanisms that may be contained in a constitution to control the power of the state include the following: procedures for the making of laws, a Bill of Rights, the separation of power between the legislative, executive and judicial authorities, an independent judiciary,
and a division of power between the national and provincial levels of government.
(6) The principle of constitutionalism is sometimes referred to as limited government.
(7) In the history of South African law, there are three different perspectives on the principle of constitutionalism, namely, complete denial, partial recognition and full recognition of
constitusionalism.
(8) The view that the will of the majority in a democracy may not be limited by the rules and procedure of a constitution constitutes a complete denial of constitutionalism.
(9) Complete denial of constitutionalism prevailed in the Zuid-Afrikaansche Republiek at the end of the 19th century.
(10) Where the principle of constitutionalism enjoys partial recognition, state power may only be exercised in terms of clearly defined rules of law.
(11) Where the principles of constitutionalism enjoys partial recognition, parliament remains
sovereign and can make whatever laws it deems fit, as long as the procedure for the adoption of those laws is followed.
(12) Where the principle of constitutionalism enjoys partial recognition, courts may only declare laws invalid if the prescribed procedure was not followed, and not because the laws are unjust/unreasonable.
(13) Under the 1910 Union of South Africa Constitution and the 1961 and 1983 Republic of South
Africa Constitutions, courts lacked the power to declare laws invalid if they were
unjust/unreasonable.
(14) Where the principle of constitutionalism enjoys full recognition, the restrictions on state power must include a Bill of Rights which can be used to test the content of the law and legislation.
(15) Where the principle of constitutionalism enjoys full recognition, the Constitution is considered to be sovereign.
(16) Where the principle of constitutionalism enjoys full recognition, the Constitution is regarded as the highest law/supreme law of the land against which all other laws and actions may be
tested.
(17) In section 7 of the 1996 Constitution the Bill of Rights is described as the cornerstone of democracy in South Africa.
(18) The origin of the idea of human rights in South Africa is traceable to the natural law tradition
of the Western component of our law and the African philosophy of ubuntu.
(19) The South African Bill of Rights was first put to test in the constitutional court case of S v
Makwanyane.
(20) In S v Makwanyane 1995 (6) BCLR 665 (CC) the Constitutional Court pointed out that the
Constitution and the Bill of Rights are not merely a Western import, but that they are also a reflection of African values.
(21) The value of ubuntu was mentioned in the postscript of the interim Constitution as being a
source of the underlying values of the new legal order in South Africa.
(22) South Africa’s Bill of Rights was born out of the country’s long struggle against colonial
oppression/colonialism and apartheid.
(23) Ubuntu implies a coexistence of human rights and freedoms and collective duties, because it emphasises the role of the individual as member of a community.
(24) The South African Bill of Rights has both vertical and horizontal application.
(25) The Bill of Rights applies vertically when it regulates the interaction between the state and its
subjects.
(26) The Bill of Rights applies horizontally when it regulates the interaction between private persons.
(27) According to Hugo de Groot/Grotius the content of natural law is dictated by human reason.
(28) According to natural law theorists, there is a higher set of eternal and universal norms that has not been created by human beings but which exists in nature.
(29) The Age of Enlightenment was a time in the history of Western culture in which there was great emphasis on the rational nature of man and his ability to draw up rules applicable to all people at all times.
(30) The Age of Enlightenment in the history of Western culture is also known as the Age of Reason.
(31) The English philosopher John Locke was the first to suggest that natural law consisted of the
inalienable human rights to life, liberty and property.
(32) According to John Locke’s idea of a social contract between the state and its citizens, the
state’s only function is to protect the basic human rights of every citizen.
(33) The constitutional grounding of first generation rights can be linked to the 1789 French
Revolution and the 1776 American Declaration of Independence.
(34) The 1948 Universal Declaration of Human Rights was an agreement which came about in an
effort to give content to the idea of fundamental rights at an international level.
(35) According to the Truth and Reconciliation Commission (TRC) the inability of courts to make a stand against the onslaught of apartheid was mainly because of the doctrine of parliamentary sovereignty (or legal positivism), which allowed judges only to administer justice and not create it.
 Keep in mind:
Parliamentary sovereigntly means that parliament is supreme and that a judge may not question the content of legislation made by parliament.
Legal positivism means that law and morality must be separated. Judges must apply the law (legislation, common law, etc) even if it is unjust. They may not create law.

(36) The courts’ capacity to formally test legislation means that the courts may enquire whether the prescribed procedure has been followed in the passing of legislation and whether the legislature was composed correctly and functioned correctly.
(37) In order to sufficiently protect the underlying principle of an open and free democracy, the
principle of constitutionalism requires that not only a correct procedure be followed when law is
made, but also that the content of legislation be tested against a Bill of Rights.
(38) Certification of the final Constitution by the Constitutional Court means that the Constitution
complies with the constitutional principles that were laid down in the interim Constitution.
(39) According to the final Constitution, fundamental rights may be amended only if the amendment is supported by at least two-thirds of the members of the National Assembly and at least six of the nine provinces represented in the National Council of Provinces.
(40) Since the coming into operation of the interim Constitution, parliament is subordinate/subject to the Constitution and courts enjoy the capacity to test all legislation against the Bill of Rights.
(41) First generation rights are also known as civil and political rights. They prohibit the state/authorities from interfering in the affairs of the individual.
(42) Second generation rights are also known as socio-economic rights. These rights oblige the
state to play an active role in providing certain basic amenities of life to the individual.
(43) Third generation rights in the final Constitution include the rights of cultural, religious and
linguistic communities and the right to an environment that is not harmful to the population’s health or well-being.
Study Unit 9
9.1 Briefly state the viewpoints adopted by the pollutionists and purists respectively in the debate over the Roman Dutch law during the 1950’s and 1960’s. (2)

Purists: insisted that Roman-Dutch law should be applied in its pure form without English law influence.
Pollutionists: view was that in order to be practical English law solutions should be applied where Roman-Dutch law (old writers) is silent.

9.2 What is the formal testing capacity of the courts? Was this capacity sufficient to protect basic individual rights and freedoms during the era of apartheid?
Explain your answer with reference to the constitutional crisis around the voters’ roll during the 1950’s. (6)

FORMAL
The courts may enquire whether the legislature followed the prescribed procedure when the relevant piece of legislation was passed. These procedures are usually contained in the country’s constitution. The courts cannot question the content or the unreasonable consequences of the legislation nor may they declare immoral legislation invalid. Where the courts have formal testing capacity – partial recognition. This capacity was not sufficient to protect the basic individual rights and freedoms during the era of apartheid because there was discrimination in the fact that only white males could vote and the courts had no power to
challenge this.

9.3 What are (i) first, (ii) second and (iii) third generation rights? Give an example of each. (3)

1st generation rights (blue rights):
Civil and political rights, they prohibit the state from interfering in the affairs of the individual. E.g.: freedom of religion, Trade, right to life, equality, freedom, privacy

2nd generation rights (red rights):
Socio-economic rights – oblige the state to play an active role in providing certain basic amenities of life to the individual. E.g.: housing, education, and access to health care.

3rd generation rights (green rights):
Include the right to cultural, religious and linguistic communication and the right to an environment that isn’t harmful to the population’s health or well being.



9.4 Distinguish briefly between the following:
(a) First generation rights, second generation rights and third generation rights and give an example of each

1st generation rights (blue rights):
Civil and political rights, they prohibit the state from interfering in the affairs of the individual. E.g.: freedom of religion, Trade, right to life, equality, freedom, privacy

2nd generation rights (red rights):
Socio-economic rights – oblige the state to play an active role in providing certain basic amenities of life to the individual. E.g.: housing, education, and access to health care.

3rd generation rights (green rights):
Include the right to cultural, religious and linguistic communication and the right to an environment that isn’t harmful to the population’s health or well being.

(b) Parliamentary sovereignty and true constitutionalism (2)

Parliamentary sovereignty is the time period where parliament was supreme and had the power to do anything. True constitutionalism is where a country is ruled by a constitution and no one is above the law.

9.5 Briefly explain what is meant by “second generation rights” and give one example of such a right. (2)

2nd generation rights (red rights):
Socio-economic rights – oblige the state to play an active role in providing certain basic amenities of life to the individual. E.g.: housing, education, and access to health care.

9.6 Name two mechanisms that may be contained in a constitution to control the power of the state. (2)

1. a procedure for making laws,
2. a Bill of Rights,
3. the separation of powers between the legislature, judiciary and the executive,
4. an independent judiciary and
5. the division of powers between the national and provincial levels of government = limited government.

9.7 Name one mechanism that may be included in a constitution to curb the power of the state. (1)
Any of the following for 1 mark:
• Certain procedures for the making of law. (1)
• A bill of rights. (1)
• The separation of power between the legislative, executive and judicial authorities. (1)
• An independent judiciary. (1)
• A separation of power between the national / central and provincial / regional levels of government. (1)
• Full testing capacity of the courts / the courts can question theprocedure of the legislative process as well as the content of legislation. (1)
• The separation of powers. (1)
