STUDY UNIT 8

(1) During the period 1652-1795 the four formal sources of law at the Cape were legislation, the old authorities, judicial decisions and custom.
(2) Four agencies which had the power to legislate or issue edicts at the Cape from 1652 – 1795 were the States-General, the Governor-General-in-Council at Batavia, the Governor-in- Council at the Cape and the Directorate of XVII (Here XVII).
(3) Before 1652 the Governor-General in Batavia had already issued a mass of placaeten. These were codified and became known as the Statutes of India.
(4) The States of Holland had no authority to issue placaeten which would have force in the Cape.
(5) Who promulgated the First Charter of Justice in 1827? This Charter was implemented in 1828.
Lord Charles Somerset.
(6) Where an earlier judgment is regarded as binding authority we say that the doctrine of stare
decisis is being applied. Did the Dutch courts apply this doctrine? No. Did the English courts apply this doctrine? Yes.
(7) The Charters of Justice brought about important changes in the formal law that is in the law of evidence and procedure and in the court structure. With the implementation of the First
Charter of Justice in 1828 came a new system of legal administration.
(8) The Charters of Justice instituted appeals to the Privy Council in London.
(9) The Charters of Justice determined that judges had to be recruited from the advocates of England, Ireland and Scotland.
(10) The Charters of Justice laid down that the old colonial law, namely Roman-Dutch law, should be applied by the courts. Viscount Goderich indicated that there should be a gradual assimilation of English law into the law of the Colony.
(11) The fact that the Cape received the whole of the English Companies Act, the English law of
negotiable instruments and their law dealing with parliamentary conventions, indicates that in
some areas of the law both a scientific and practical reception of English law had taken place. (12) In 1838, the Voortrekkers in Natal declared that the Hollandsche Rechtspleging/Roman-Dutch law would be the basis for the administration of justice. However, after the British occupation of Natal the legal system resembled that of the Cape Colony.
(13) In the Transvaal, the Hollandsche Wet formed the basis of their law. This referred to Van der Linden’s Koopmans Handboek.
(14) The constitution of the Orange Free State determined that Roman-Dutch law would be the basic law of the state.
(15) In the years after 1910 a considerable amount of legislation covering a wide variety of subjects was promulgated by Parliament. Many argue that the direct incorporation of entire sections of English law hampered the healthy development of South African law.
(16) Since 1910 the Appellate Division played a very significant role in legal development in South Africa.
(17) During the 1960's a debate arose as to whether Roman-Dutch or English law should take
preference. The so-called purists insisted that Roman-Dutch law should be applied in its pure form without any English-law influence. The pollutionists said that English law should be applied
where Roman-Dutch law was silent. The pragmatists held a moderate view between these two extremes.
(18) The Appellate Division’s role in legal development may be said to be limited in that it did not
have the power to question the content/substance of legislation. It, therefore, often had to
apply unjust and oppressive laws.

Study Unit 8:

8.1 Discuss flourishing commerce as a factor which contributed to the reception of English law at the Cape during the first half of the nineteenth century. (4)

Influence of English institutions: the way English law penetrated the system should be seen against the social and political background of the 19th century Cape.
English patterns of thought and action became models to be imitated at the Cape.
Commerce: was almost solely in the hands of the people who, if not
English speaking, were rapidly becoming immersed in the customs of English trading.

8.2 Name three ways in which the law of the Cape Colony exercised an influence on the Voortrekker Republics even before 1900. (3)

1. Influence of English institutions:
2. Role of the Judiciary:
3. Legislation

8.3 Mention three ways in which the Charters of Justice changed the administration of justice in the Cape. (3)

1. A court of criminal appeal was instituted
2. Circuit courts were introduced
3. The courts which had been closed to the general public were opened to everyone
4. Changes to criminal procedures were made

8.4 What is the importance of Van der Keessel’s Theses Selectae for South African law? (1)

Theses selectae – consisted of short notes on the Inleidinge of Grotius and it was the last outstanding work in the field of Roman law before SA was separated from the fatherland

8.5 Name two agencies which had legislative power at the Cape during the Batavian control. (2)
a. Governor-in-council at the Cape – directly responsible to the GG-incouncil at Batavia.
b. Directorate of xvii (Here xvii) – Dutch East India Company (VOC) – this was a trading company which had sovereign power in the territories under its control.

8.6 Mention three ways in which the Charters of Justice changed the administration of justice. (3)

• A court of criminal appeal was instituted
• Circuit courts were introduced
• The courts which had been closed to the general public were opened to everyone
• Changes to criminal procedures were made



8.7 In 1828 the First Charter of Justice was implemented. It had a significant influence on South African legal administration. Name three measures implemented by the Charter. (3)

1. Raad van Justite was replaced by SC of the colony of the Cape of Good
Hope.
2. Instituted appeals to the Privy Council
3. Judges and advocates had to be recruited from the advocates in
England, Ireland and Scotland
4. The jury system was imported

8.8 Write short notes on the complete denial of constitutionalism in the old Zuid- Afrikaansche Republiek.
The view that the will of the majority in a democracy may not be limited by rules and procedures of a constitution = complete denial of constitutionalism. Complete denial prevailed in the ZAR @ the end of the 19th century.

 8.9 Write short notes on human rights in the old Republic of the Orange Free State. (4)

Although the idea of individual rights form part of our common law, the first document which contained provisions was the Orange Free State Constitution of 1854 (this was strongly influenced by the American Constitution). 
The constitution of the Orange Free State provided that its Volksraad (legislature) would not be completely sovereign. Procedural rules were laid down in the constitution and courts had formal testing capacity = they could enquire if procedural rules for the promolugation of legislation has been complied with.

8.10 Name any four changes to the system of legal administration of the Cape that were implemented b the Charters of Justice of 1828 and 1834.
(4)
Any of the following to a maximum of 4 marks:
• The Raad van Justitie was replaced by the Supreme Court of the Colony of the Cape of Good Hope. (1)
• An appeal to the Privy Council in London was instituted. (1)
• The jury system was put in place. (1)
• Judges appointed to the new bench had to be recruited from among the advocates of England, Ireland and Scotland. (1)
• Advocates of the court had to be advocates from England, Ireland and Scotland and/or persons in possession of a doctor’s degree in law from the Universities of Oxford, Cambridge and Dublin and/or advocates of the old Raad Justitie.

8.11 Explain what is meant by the term ‘’complete denial of constitutionalism’’ and give an example from the South African legal history. (2)

• The term ‘’complete denial of constitutionalism’’ means that the will of the majority in a democracy may not be limited by the rules and procedures of a constitution / the power of parliament is unlimited (byany prescriptions/guidelines/ conditions laid down in a constitution). /
The courts can question neither the content of legislation not theprocedure of the legislative process. (1)
• An example from South African legal history is the Zuid-Afrikaansche Republiek / ZAR (at the end of the 19th century).
