STUDY UNIT 7

(1) Roman-Dutch law developed when Roman law, as glossed by the glossators and commented upon by the commentators, was received into the customary laws of the province of Holland.

(2) Roman-Dutch law was not brought to the Cape in the form of a book, but rather became applicable in the Cape through custom.

(3) Each of the seven provinces of the Netherlands had its own legal system, but it was the law of the province of Holland which was the leading law of the Netherlands.

(4) The main sources of Roman-Dutch law are old writers, statute law/legislation, collections of decisions, collections of opinions and custom.

(5) The old writers or old authorities are jurists who wrote about the law of the provinces of the Netherlands prior to codification of the law in the Netherlands.

(6) In a narrow sense, Roman-Dutch law refers to the civil/Roman law as amended by the Placaeten or customary law of the province of Holland.

(7) In a broad sense, Roman-Dutch law refers to the civil/Roman law as amended by the Placaeten or customary law of the province of Holland and as influenced by canon law, natural law and the Western European common law.

(8) The authoritative writers on our common law are, in the first place, those writers who wrote on the law of the province of Holland.

(9) The writers who did not write specifically about the law of Holland are of importance in so far as they bear witness to the reception phenomenon in Western Europe.

(10) The most important factors that should be taken in account when the old writers or authorities are considered include the period in which the writer lived, the type of work written by the author and the influence of the writer on South African legal practice.

(11) Hugo de Groot/Grotius was the first jurist to see the law of Holland as an independent system and describe it as such.

(12) The Inleidinge and De Jure Belli ac Pacis are the two best-known works of Grotius.

(13) The Inleidinge of Grotius was the first treatise on Roman-Dutch law and was written in Dutch.

(14) The Inleidinge of Grotius was translated into Latin by Johannes van der Linden.

(15) The De Jure Belli ac Pacis of Grotius was the first comprehensive treatise published on international law.

(16) Groenewegen wrote the Tractatus, in which he took the Institutes, the Digest, the Codex, the
Novellae, and the Libri Feudorum text by text and showed which propositions were still valid and which were no longer in use.

(17) Leeuwen was the first writer to refer to the existing Dutch law as Roman-Dutch law.

(18) Important 17th century writers on the law of Holland are Grotius, Groenewegen, Leeuwen, and Johannes Voet.

(19) Bynkershoek wrote the Observationes which was a collection of decisions given by the Supreme Council during his term of office.

(20) The Theses Selectae of Van der Keessel consisted of short notes on the Inleidinge of Grotius and it was the last outstanding work in the field of Roman-Dutch law before South Africa was separated from the Nederlande.

(21) The fact that it was written in Dutch was an important consideration for choosing the KoopmansHandboek, written by Van der Linden, as official “code” of the ZAR (Zuid-Afrikaansche Republiek).

(22) The 17th century Dutch jurist, Groenewegen, supplemented the Inleidinge of Grotius and wrote the important work the Tractatus. This work became an important authority on Roman-Dutch law.

(23) De Statutis, an important work on private international law/conflict of laws, was written by Paulus Voet.

(24) Matthaeus II wrote De Criminibus, an important work on criminal law.

( In summary (questions 11 - 24):
17th Century
Holland – De Groot (Grotius)
– Groenewegen
– Leeuwen
– Johannes Voet
Friesland – Huber
Utrecht – Matthaeus II
– Paulus Voet
18th Century – Bynkershoek
– Van der Keessel
– Van der Linden


(25) The Groot Placaet Boeck (GPB) is a collection of the statutory law/legislation of the
Netherlands.

(26) The 17th and 18th century Dutch courts did not apply the principle of stare decisis and therefore previous decisions had persuasive authority only.

(27) The collections of opinions of Roman-Dutch jurists were not binding on the Dutch courts but enjoyed great persuasive authority.



Study Unit 7:

7.1 It has been said that, of all the old writers, the influence of Johannes Voet on
South African legal practice remains unsurpassed. Name three possible reasons for Voet’s popularity in South Africa. (3)

1. He had a good understanding of and a wide knowledge of Roman-
Dutch law
2. Although he was a humanist he didn’t regard anything that wasn’t purely roman as inferior.
3. Voet took what was good from the humanists and fused it with the virtues of Bartolus (commentator) and he did this better than anyone before or after him.

7.2 Which one of the “old authors” was responsible for a collection of decisions, called the Observationes Tumultuariae? (1)

Cornelis van Bijnkershoek

7.3 Why is this work such an important source of law? (2)
It was a collection of the decisions given by the supreme council and created persuasive guidelines

7.4 Briefly distinguish between a “narrow” and “broad” interpretation of Roman- Dutch law. (4)

In the narrow sense(SA): Roman-Dutch law refers to civil (roman) law as amended by the legislation (placaeten) or the customary law of the province of Holland.

In the broad sense: Roman-Dutch law refers to civil (roman) law as amended by legislation (placaeten) or the customary law of Holland – as influenced by canon law, natural law and the Western Europe common law (ius commune)

7.5 Which one of the “old authors” was responsible for a collection of decisions,
called the Observationes Tumultuariae? (1)
Cornelis van Bijnkershoek

7.6 Why is this work such an important source of law? (2)
It was a collection of the decisions given by the supreme council and created persuasive guidelines

7.7 Name two sources of Roman-Dutch law before codification, other than the old writers. (2)

Statute law – the Groot placate boek (GPB) is a collection of statue law in the Netherlands
Collection of decisions: 17th and 18th century Dutch courts didn’t apply the principle of stare decisis and therefore previous decisions only had a persuasive value.
Collection of opinions: of the Roman-Dutch jurists weren’t binding on the Dutch courts but had a great persuasive authority.

Answer the following questions with regard to the old Roman-Dutch law writers:


7.8 Why is the Observationes Tumultuariae, written by Cornelis van Bynkershoek, considered to be such an important work? (1)

It was a collection of the decisions given by the supreme council and created persuasive guidelines

7.9 Give a reason why Simon van Leeuwen gained such popularity as an authority for Roman-Dutch law in South Africa. (1)

His popularity in SA was because of the fact that he wrote in Dutch and not in Latin – which made his work more accessible.

7.10 Simon van Groenewegen’s major work, the Tractatus de Legibus Abrogatis (Tractatus), is considered to be an indispensable and unsurpassable authority on the Roman-Dutch law of the 17th century. 
Explain briefly what the Tractatus dealt with. (2)

Any of the following to a maximum of 2 marks:
• He showed which propositions in the Corpus Iuris Civilis (OR Institutes, Digest, Codex AND Novellae) and the Libri feudorum were still valid and which were no longer in use. (2)
• He showed where existing law differed from Roman law. (1)
• He made an assessment of the degree of reception of Roman law into the customary law of Holland. (1)
• He also cited all existing legal literature of the Netherlands of that time.(1)
• He wrote as a witness to the recently completed reception of Roman law into customary Dutch law. (1)

7.11 In which language was Simon van Leeuwens’s overview of Roman-Dutch law written? 
Why is it important for South African legal history that the work was written in this specific language?

• (Het Rooms-Hollandsche Recht) was written in Dutch. (1)
• The language it was written in made his work easily accessible for South African lawyers. (1)

7.12 Name the writer of whom you have learned in this module who was a prominent writer on the law of Friesland of the 17th century. (1)

(Ulrich) Huber
7.13 Name any two reasons why the work of Johannes Voet is considered an important authority of Roman-Dutch law in South Africa. (2)

Any of the following to a maximum of 2 marks:
• In his Commentarius / commentary on the Digest, Voet reminds us that it is important to study both the theory and the practice of law. /
Although Voet’s approach to Roman law was humanistic, he incorporated into it the law of his time. / The Commentarius deals with Roman law, but adds to it the existing law of the time. / His knowledge of both
Roman law and the law of his own time was excellent. (1)
• He referred to a variety of writers. / He was apparently very knowledgeable of everything written in the Netherlands of the law of the Netherlands. / His work is considered a very good guide to the legal literature of the Netherlands of that time(1)
• Although he was a humanist, he did not consider anything that was not Roman to be inferior. / He took into account the achievements of the medieval writers. (1)
(Anything to this effect merits a mark).
• He provided a comprehensive review of the whole field of Roman-Dutch law. (1)
• He even addressed minor legal problems. (1)
• His writing is easy to understand. / He writes clearly and his reasoning is logical. (1)
• He was a prominent writer on Roman-Dutch law of both the 17th and 18th centuries.
