STUDY UNIT 6

(1) From the 16th century, a group of scholars called the humanists started a new working method which differed from the approach of the earlier commentators. Calling for study of the original sources of Roman law, they went back to the Corpus Iuris Civilis and even Roman law sources that came before Justinian’s codification.

(2) When discussing the reception of Roman law in France, one must distinguish between its reception in the North from the reception in the South of the country.

(3) The reception of Roman law in the South of France was popular because, inter alia, the LexRomana Visigothorum/Breviarum Alarici was promulgated in Toulouse, the glossators founded the law school at Montpellier, and because branches of the ultramontani school were established at Montpellier and Toulouse.

(4) The reception of Roman law in the North of France was resisted because the pope and the king regarded Roman law as a threat to their authority; and the North wanted to protect its customary law.

(5)  Name any two of the leading humanists you have studied. Cujacius, Donellus, Gentilis,
Alciatus, Zasius.

(6) In assessing the contribution of the humanists there are negatives and positives. Their major shortcoming is that they did not take account of the needs of their time/they were not practically oriented and they studied Roman law in its pure classical form. Their importance is that they systematised Roman legal material.

(7) Which great French jurist wrote a monumental work on the law of obligations and is still referred to as an authority today? Pothier.

(8) Due to the completeness of the reception of Roman law in Germany we refer to it as an in
complexu reception. Why did this reception take place? Germany was a place of great diversity of law: Every region had its own customary law. There was thus a need for a more general and better developed legal system and Roman law filled this void.

(9) The legal movement which came to the fore in Germany during the 17th and 18th centuries was the usus modernus pandectarum. The jurists within this school followed a theoretical-practical line of thought, concerning themselves with Roman law as applied in practice. They argued that German customary law should have preference over Roman law and canon law. The leading jurist of this movement was Carpzovius II.

 Keep in mind:
German law is the law of Germany and Germanic law is the law of the Germanic tribes as referred to in Study Unit 4.

(10) In the early part of the 19th century the historical school developed in Germany as a reaction against the doctrine of the law of nature. The main thrust of their approach was that law cannot be eternal but rather changeable/adaptable and in line with the national spirit. Savigny is regarded as one of the leading figures in the rise of this school of thought.
(11) As opposed to the South of France and Germany, the reception of Roman law in England was limited. This was because the Anglo-Saxons ruled England in accordance with their own
customs and practices when they took over from the Romans in the 5th century AD and Roman institutions consequently disappeared; political stability lead to an emotional attachment to the native/indigenous English law; Roman law was opposed by the king and the church; and the
Inns of Court ensured that the English common law was at the forefront in the training of jurists.

(12) As on the continent of Europe, the church played an important role in the survival of Roman law in England. Furthermore, due to the Italian glossator Vacarius who came to Oxford in 1143,
there developed a renewed interest in the study of Roman law. Roman law was also offered in
Cambridge.

(13) Notwithstanding the resistance to Roman law in England, a number of English jurists were influenced by it. Among them were Glanville (a student of Vacarius), Bracton and Lord
Mansfield (as Chief Justice).

(14) Scotland experienced a strong reception of Roman law. Being at war with England in the 13th and 14th centuries, Scotland had European allies. Students studied at European universities.
There they were trained in Roman law and canon law. On their return to Scotland, these students, as legal practitioners, applied the rules and principles of Roman law where Scots customary law proved deficient.

(15) The reception of Roman law in the Netherlands took place in two stages: the period of the early reception (late 13th - middle 15th century) and the reception proper (second half of 15th -
end of 16th century). During the first phase the officiales/ecclesiastical judges and
legistae/jurists, who were trained at Bologna or Orléans played an important role in the reception of Roman law.

(16) In the Netherlands, the reception proper of Roman law took place as a result of political, economic and cultural factors.

(17) The leading political factor in the reception proper of Roman law in the Netherlands was Burgundian rule, in particular their policy of centralisation. This policy resulted in various provincial high courts being created. The jurists who sat on their benches were Romanist oriented.
The Burgundians also strove for a uniform legal system and in the 16th century, statutes stated expressly that where the statute was silent Roman law should be referred to.

(18) Economic factors in the reception proper of Roman law in the Netherlands included the need for systematised and uniform laws to govern a rapidly developing commercial economy. Local items of legislation (keuren) were drafted by persons schooled in Roman law. Roman law was used to fill the gaps in the local laws and use was made of the commentaries of Bartolus and Baldus.

(19) The most important cultural factor in the reception proper of Roman law in the Netherlands was the University of Louvain. This university contributed to the reception of Roman law through its students and its professors. It has to be kept in mind that the church played an important role in the establishment of this university. Therefore students could obtain a doctorate of laws in both Roman and canon law.

(20) During the reception proper of Roman law in the Netherlands, the Burgandian rulers instructed that local customs be put into writing and be submitted for confirmation. This process was known as the homologation of customs.
(21) The reception of the actual rules of Roman law is called the practical reception while the
reception of concepts and principles within the system is called the scientific reception of Roman law.

Study Unit 6

6.1 Write a brief note on the usus modernus pandectarum. (4)

The legal management that came to the fore in Germany during the 17th and 18th century was the usus modernus pandectarum:
1. The jurists within this school followed a practical theoretical line of thought,
2. Concerning themselves with Roman law as applied in practice.
3. It is still in use.
They argued that Canon law should have preference over Roman law but Germanic customary law should have preference over roman and canon law.
They studied Roman law merely for its scientific interest.

6.2 When was the law in the Netherlands codified? (1)

1809

6.3 What is meant by the “homologation of customs” and what was its effect on the reception of Roman law in the Netherlands? (4)

Burgundians also strove for a uniform legal system and in the 16th century statutes stated that where they were silent Roman law should be referred to.
Provincial customs were put into writing and submitted for confirmation. The clause was added which referred to Roman law as subsidiary law.
They tried to eliminate contradictory customs and bring order and certainty to all customary laws = homologation: process where the Burgundians put into writing and submitted customs for confirmation – this strengthened customary law and entrenched Romanist principles.

Answer the following questions with regard to 16th century French humanists:
6.4 Give two reasons why their work is considered to be of importance. (2)

• They played an important role in the spread of Roman law. (1)
• Their work in the field of pure Roman law was of a very high standard. (1)
• Their work on the systemisation of legal material was of very great value. (1)
• Their work assisted with the preservation of (classical) Roman law. (1)

6.5 Name one point of criticism levelled against their work. (1)

• They did not take into account the needs of their time. (1)
• They had little or no influence on practice. (1)
• They ignored the historical development of classical Roman law /medieval influences on/commentary of classical Roman law.(1)

6.6 Name one of the French humanists. (1)

Any of the following:
• Cujacius (1)
• Donellus (1)
• Gentilis (1)
• Duarenus (1)

6.7 Write a brief note on the historical school in Germany in the 19th century. (3)

Early 19th century – the historical school developed in Germany as a reaction against the doctrine of the law of nature. They considered the law to be changeable, adaptable and in line with national spirit. Savigny is 1 of the leading figures on the rise of this school of thought

6.8 Write a short note on the resistance to Roman-law influences in medieval England. (3)

Any of the following for a maximum of three marks:

• The English had a strong existing customary law. (1)
• The English were very attached to their native customary law. (1)
• Resistance by the legal profession. (1/2)
 English legal practitioners were trained at the Inns of Court, which did not offer Roman law, but trained the students in English customary law. (1/2)
• Resistance by the king (1/2)
 The English king did not want to acknowledge Roman law, because he was afraid this would place him under the authority of the emperor of the Holy Roman Empire. (1/2)
• Resistance by the aristocracy (1/2)
 The aristocracy was opposed to Roman law because it gave absolute power to the monarch and they did not want the English monarch to have absolute power. / They did not want to lose their say in government, as the aristocracy in the Holy Roman Empire.
(1/2)

6.9 Discuss the University of Louvain as a cultural factor in the reception proper of Roman law in the Netherlands. (5)

Cultural factors; university of Louvain = it contributed to the reception of Roman law through its students and professors. The church played an important role in the establishment of the university – so students got a doctorate in both roman and canon law

