STUDY UNIT 5

(1) The South African Law Association refers to countries in Southern Africa whose legal systems consist of indigenous African law and Roman-Dutch law, as influenced by English law.

(2) The glossator, Vacarius, founded the law school at Oxford in England.

(3) The beginning of the 12th century marked the period of the revival or renewal of Roman law. This revival took the form of a scientific study of Justinian’s codification of the law/the Corpus Iuris Civilis.

(4) The glossators followed an exegetical method in their study of the Corpus Iuris Civilis. This means that they analysed the text, tried to understand the difficult sections and tried to find the meaning of unclear words.

(5) In their study, the glossators first concentrated on understanding the manuscript of the Corpus Iuris Civilis and then wrote explanatory grammatical notes in the margin of the text and also between the lines.

(6) The notes that the glossators wrote in the margin of the text and between the lines of the Corpus Iuris Civilis were called glosses and that is why these scholars were called glossators.

(7) The importance of the glossators’ analysis of the text of the Corpus Iuris Civilis brought to light the contradictions in the text and also the missing parts of the Codex which had been copied in Greek.

(8) The three most important glossators were Irnerius, Vacarius and Accursius.

(9) Irnerius was generally recognised as the father of the glossators. Vacarius was also known as the Bolognese “missionary” because he spread “glossatorial gospel” to England. Accursius made the final contribution to the school of glossators through his Glossa Ordinaria in which he collected all the previous glosses, made a choice from them and where gaps existed filled them in.

(10) The Glossa Ordinaria was a collection of glosses compiled by Accursius
(11) The work of the glossators is significant for three reasons: They carried out an efficient restoration of Roman law; they started a scientific study of Roman law; and they contributed to the spread of Roman law and thus assisted in its early reception phase.

Keep in mind:
Question (11) deals with the importance of the work of the glossators for general legal development. Question (7) indicates the importance of the specific technique they followed in their study of the Corpus Iuris Civilis.


(12) The glossators’ work was criticised because it was not systematic, lacked historical perspective and because Accursius omitted important glosses in his Glossa Ordinaria.

(13) The Decretum Gratiani, which was a collection of canon law sources as well as a textbook for students, was published in the 12th century by Gratianus.

(14) The Corpus Iuris Canonici consisted of the Decretum Gratiani and other papal decrees and official codifications which were later added to it.

(15) The Corpus Iuris Canonici was a collection/codification of canon law (sources).
(16) The jurists who studied the Corpus Iuris Canonici were known as the canonists.

(17) The ultramontani were a group of jurists at the French law school of Orléans.

(18) Unlike the glossators, who followed an exegetical approach in their study of the Corpus Iuris Civilis, the ultramontani adopted a dialectical approach. In other words, they regarded the Corpus Iuris Civilis as a source book for critical discussion, rather than a rigid system of rules to be accepted without questioning.

(19) The ultramontani’s goal was to incorporate Roman law into contemporary practice. They sought to achieve their goal by investigating other sources of law which were essential for practice, namely, town law, canon law and Germanic customary law.

(20) Revigny and Bellaperche were the two most important ultramontani.

(21) The ultramontani was the first group of jurists to work out rules for the reception of canon law into secular law.

(22) According to Revigny and Bellaperche, canon law and Roman law had separate spheres of application, but canon law, by virtue of its fairness, could be used to soften the strictness of Roman law.

(23) From the middle of the 12th century, canon law had a strong influence in France, particularly in the French law of procedure.

(24) The commentators or post-glossators were much more concerned with the practical aspects of the law than with substantive Roman law as glossed in the Glossa Ordinaria.

(25) The approach of the commentators was to interpret the glosses on the Corpus Iuris Civilis and the text itself. This meant that each individual commentator gave his opinion on the text while at the same time referring to the views of other writers on the same subject.

(26) The commentators took up the challenge of reconciling the contradictions that arose between Roman law and the rules of town law, canon law and Germanic customary law.

(27) The commentators are also known as the post-glossators.

(28) Name two of the most important commentators or post-glossators. Bartolus, Cinus, Baldus.

(29) The commentator Bartolus is regarded as the greatest medieval jurist.

(30) The commentators laid the foundation for the 17th century school of natural law.

(31) The commentator Bartolus laid the foundation for modern private international law/conflict of laws.

(32) The commentators’ influence on the development of the law was not confined to Bologna in Italy.It spread to most parts of Western Europe and played a major role in the creation of the European common law/ius commune.

(33) The commentators facilitated the importation of Roman law into the practical administration of justice and it was their influence combined with the invention of printing that ensured the reception of Roman law into the legal systems of Germany, France, and the Netherlands.

(34) According to the commentators, Roman law and canon law should be kept separate. They argued that canon law had to be applied instead of Roman law: in matters of a purely spiritual nature, in matters concerning the church and in those cases where the application of Roman law would amount to sin.

(35) The European common law or the ius commune came into being when Roman law and canon law were received into the Germanic customary legal systems.

Study Unit 5:

5.1 Write a short note on the glossators. 
Refer to 
(i) The technique used by the glossators, 
(ii) Two positive aspects of their contribution to the study of thelaw, and 
(iii) Two points of criticism against their work. (5)

The Glossators:
The Glossators followed the exegetical (interpretative) method in their study of the corpus iuris civils:
1. They analyzed the text,
2. Tried to understand the difficult sections and
3. Tried to find the meaning of unclear words.
In their study the Glossators first concentrated on understanding the manuscript of the corpus and wrote explanatory grammatical notes in the margin of the text and also between the lines = these notes werecalled the glosses.

The work of the Glossators was significant because:
1. They carried out sufficient restoration of Roman law
2. They started a scientific study of Roman law
3. They were responsible for the spread of Roman law and assisted in its early reception phase.
They were criticized for:
1. They treated the corpus as if Justinian was still on the throne – believed his word was law and there were no contradictions in his corpus (disregarded contradictions in the text).
2. It wasn’t systematic
3. Lacked historical perspective
4. They disregarded the needs of practice
5. Because of the omitting of important glosses in his Glossa Ordinaria, they made bad selections.

5.2 Name two reasons for the so-called revival of Roman law in the 12th centuryAD. (2)

The Glossators marked the period of revival of Roman law = this took the form of scientific study of Justinian’s codification of the law and The
Ultramontani’s goal was to incorporate Roman law into contemporary Practice

5.3 Briefly explain the ultramontani’s rules with regard to the application of Canon law in secular law. (2)

Canon law and Roman law each had its own sphere of application. Canon law, by virtue of its fairness, could be used to temper the severity of Roman law.

5.4 How did the commentators further develop these rules of the ultramontani? (3)

Said that Roman law and canon law should be kept separate
Canon law had to be applied instead of Roman law:
1. In matters of a purely spiritual nature,
2. In matters concerning the church and
3. In those cases where the application of Roman law would amount to a sin.

5.5 What did the European ius commune consist of? How did this common law come into being? (2)

This came into being when Roman law and canon law were received into the Germanic customary system = it’s made up of Roman, canon and Customary law.
It important because the legal system of various countries were so close to each other that there were few substantial differences.
There was constant interaction between jurists and Latin was used as an international medium of communication. It is known as the spirit of universalism.



5.6 What did the European ius commune consist of? (1)

This came into being when Roman law and canon law were received into the Germanic customary system = it’s made up of Roman, canon and Customary law.

5.7 Explain what is meant by the European ius commune. (1)

Any of the following:
• The European ius commune refers to a common law used in Europe. (1)
• It was based on Roman, canon and (Germanic) customary law. (1)
5.8 In which instances may the South African courts refer to, or apply the European ius commune? (4)

• When authority is sought with regard to general principles, ideas and doctrines of Roman-Dutch law, (1)
• The common law of Europe before codification (of Roman-Dutch law) will apply. (1)
The Appellate Division decided in favour of the narrow interpretation of
Roman-Dutch law, which excludes the influences of canon law, natural law
and the European ius commune. (1)
• However, this does not mean that the European ius commune is not important as a source of law for South African lawyers. (1)
• Roman-Dutch law is regarded as an important example of the European
ius commune and it must be seen as a product of a long development. (1)
• However, when authority is sought with regard to a specific rule of
Roman-Dutch law, only the law of the province of Holland / the common law of Europe does NOT apply. (1)
• When the existing sources of South African law do not offer a solution to
a legal problem, the courts may consult/refer to the European ius commune. (1/2)
