STUDY UNIT 3

(1) The main source of Roman law is the Corpus Iuris Civilis.

(2) The Corpus Iuris Civilis is a code which describes Roman law as it was during the 6th century AD at the end of its development.

(3) Critical legal thinking about the ideals which inspire the Western legal tradition originated in Athens.
(4) Athens was famous for philosophers such as Socrates, Plato and Aristotle.
( Keep in mind:
In the 5th century BC, Greece as we know it today, consisted of a number of independent states. For our purposes, the most important was Athens. Thus, Athens in question (3) refers to the State of Athens.) 

(5) The ideal of a scientific and rational legal system originated in the work The Republic, written by the Greek philosopher Plato.

(6) Much of what we know about the earliest origins of Roman history is based on oral traditions. However, the art of writing became known in Rome as early as the 7th or 6th centuries BC and we are thus able to rely on written documents/sources to trace the development of Roman culture.

(7) Roman legal history may be divided into four phases, namely the era of early Roman law, the pre-classical period, the classical period and the post-classical period.
( Keep in mind:
Roman political history may be divided into four phases: The Period of the Kings, the
Republic, the Principate and the Dominate. There are also four phases in the development of Roman law: the period of early Roman law, the pre-classical, classical and post-classical periods. These phases in the development of Roman law do not necessarily coincide with the phases of the political history.

(8) During the period of early Roman law, law was characterised by strictness and rigidity.

(9) During the pre-classical period of Roman law the ius gentium was established. This law was characterised by fairness, flexibility and lack of formalism.

(10) During the first two centuries of the Principate, the power of Rome was at its height and Roman law experienced its greatest development. These two centuries were known as the classical period of Roman law.
(11) During the post-classical period, Roman law was simplified and administered by officials in the distant parts of the Empire. This led to the emergence of vulgar Roman law.

(12) Towards the end of the post-classical period there was a renewed interest in classical Roman law.

(13) During the early period of the kings, Roman law consisted of customary law and there was little distinction between law and religion. Similarly, in early Germanic times and in traditional Africa there was little distinction between law and religion.

(14) Traditional indigenous African and early Roman societies were similar. They were both subsistence communities and the emphasis was on group solidarity. The head of the family represented the family in economic, legal, political and religious affairs.

(15) During the Republican period, the three factors which contributed to the growth of Roman customary law into a system which could fulfil the requirements of the vast Roman Empire were the Twelve Tables, jurists and praetors.

(16) The class struggle between the plebeians and the patricians led to the promulgation of the Law of the Twelve Tables.

(17) The Law of the Twelve Tables was important because it led to a division between rules of law and rules of religion.

(18) The Law of the Twelve Tables marks the beginning of legal science or jurisprudence in Western legal history.

(19) The Law of the Twelve Tables contained contemporary Roman law (in other words law of the time it was published) as well as ancient customary law.

(20) The primary task of the praetor urbanus was to administer justice. He appointed a judge to settle disputes in terms of Roman law/ius civile, provided that both parties to a dispute were Roman citizens.

(21) Roman law (the ius civile) was applicable in disputes between Roman citizens.

(22) The office of praetor peregrinus was instituted to regulate disputes between foreigners or between a foreigner and a Roman citizen.

(23) The praetor peregrinus developed new legal rules which were known as the ius gentium. This law differed from the ius civile in that it was less formalistic and less severe/strict and was based on equity/fairness.

(24) The praetor urbanus, who dealt with cases between Roman citizens, had the power to allow and refuse actions and defences. This enabled him to develop a new law which was based on the ius civile but influenced by the equitable principles of the ius gentium.

(25) The new, fairer, less formalistic law, developed by the praetor urbanus, was known as the ius honorarium.
( In summary then (questions 21 - 25):
The ius civile was a strict and formalistic law which was applicable in disputes between Roman citizens. The ius gentium was a less formalistic, fairer law which was applicable in disputes between foreigners or foreigners and Roman citizens. The ius honorarium developed when the praetor urbanus developed a new law which was based on the ius civile but influenced by the equitable principles of the ius gentium. This law was applicable in disputes between Roman citizens. As Roman society developed, the ius honorarium was increasingly used in disputes between Roman citizens. It eventually replaced the archaic ius civile. In AD 212, the Emperor Caracalla abolished the distinction between Roman citizens and foreigners. Thus, from early in the 3rd century AD, there was no longer a need to distinguish between the ius civile, ius gentium and ius honorarium. A “new” legal system evolved which was based on the ius gentium and the ius honorarium.

(26) The Lex Cornelia de Edictis forbade the praetor to deviate from the edicts published at the beginning of his term of office. However, he was allowed to issue new edicts if this proved necessary.

(27) The jurists started their work in the Republican period and continued it throughout the Principate. They did their most fruitful work during the Principate.

(28) During the Republic, Roman law became more accessible to the people. The jurists were responsible for the publication of Roman law and thus helped in this process.

(29) During the Principate the praetor became a pawn in the hands of the emperor. The praetor was elected by the emperor and acted only upon his instructions. The praetorian edicts were eventually codified in AD 130 by a jurist, Julianus (Latin spelling: Iulianus), who was commissioned by the emperor Hadrian.

(30) Gaius was one of the most important jurists of the classical period of Roman law. His work, the Institutiones/Institutes, is one of the few works of the classical period which survived and it gives us a good idea of the law of that time.

(31) The last great jurists of the classical period of Roman law were Papinian, Ulpian, Paul and Modestinus.
(32) During the Principate imperial legislation became an important branch of the law. However, this law did not contribute much to the development of legal science.

(33) The greatest influences on the development of law during the Principate were the praetor, the emperor and the jurists.

(34) During the Dominate a law school was established in Beirut. This school, and others established afterwards, showed a renewed interest in classical Roman law, contributed to its survival and enabled the emperor Justinian to have Roman law codified.

(35) During the Dominate law consisted mainly of imperial legislation.

(36) The Codex Theodosianus was a codification of Roman law which applied in the Eastern and Western Roman Empires. This codification contained classical Roman law as well as imperial legislation. It also contained old laws which were no longer in force.


Study Unit 3:

3.1 Name two reasons why Roman law should still be studied today. (2)

1. Roman law forms the link in historical development of the western component of Sa law
2. Proper understanding of the roots of a legal system make it possible to undertake meaningful law reform
3. They compare systems – comparative law method


3.2 Name four events leading up to Justinian’s codification of Roman
law. (4)

1. Decline and division of the Roman Empire
2. Imperial legislation as the only source of law
3. Deterioration of legal science
4. Scarcity of legal sources and lack of legal certainty
5. Law schools

3.3 What was the importance of ancient Athens in the development of our legal system? (1)
It was important for critical legal thinking about ideals, which inspire western legal tradition. The eastern empire of Rome was invaded and ruled by Greeks

3.4 Name one Greek philosopher. (1)
Socrates, Plato, Aristotle.

3.5 Name the four parts of comprising the Corpus Iuris Civilis. (2)
Novella, codex, digest and institutes

3.6 Name the most important codification of the Roman law in the West in the early Middle ages. (1)
Corpus iuris civils

3.7 What was the influence of the Lex Cornelia de Edictis on the activities of the praetor in Roman times? (1)
Forbade the praetor to deviate from the edicts published at the beginning of his term of office, but he was allowed to issue new edicts if this proved necessary.

3.8 What was the name of Justinian’s chief legal adviser? (1)
Tribinion

3.9 The Corpus Iuris Civilis consists of the Digest, the Codex, the Institutes and the
Novellae. Briefly explain what each of these parts comprise of. (4)
1. The codex: codify and imperial legislation – commission to collect and systemize imperial legislation.

2. Digest: writings of the jurists. This was made up of the writings of 39 jurists but 80% consisted of the writings of the 5 great jurists.

3. Institutes: handbook (textbooks for law students)

4. Novella: new imperial laws

3.10 Plato wrote The Republic, which was a book devoted to politics, law and the state. Very briefly, explain what Plato’s recommendations included for the ideal state. (2)
This ideal state, which should be ruled by the philosopher kings. The ideal of scientific and rational legal system originated in the Republic written by
Plato.

3.11 What was the ius honorarium? How did the ius honorarium develop? (5)
• It was a new legal system based on the ius civile, but influenced by the
equitable principles of the ius gentium.
• It was a merging of the ius civile and the ius gentium.
• It was developed by the praetor urbanus.
• It was applicable in disputes between Roman citizens.
• It eventually replaced the ius civile.

3.12 Briefly distinguish between the following three concepts:
ius civile: (1)
ius gentium: (1)
ius honorarium: (1)

a) ius civile:
• The Roman ius civile was only applicable in disputes between Roman citizens. (1/2)
• It was a very strict/rigid legal system. (1/2)
• It was applied by the praetor urbanus. (1/2)

b) ius gentium:
• It was a body of international law (1/2)
• And was less formalistic and with a fairer character than the Roman ius civile. (1/2)
• It was applied by the praetor peregrines (1/2)
• It was applicable in disputes between foreigners, and between Roman citizens and foreigners. (1/2)

c) ius honorarium:
• It was a new legal system based on the ius civile, but influenced by the equitable principles of the ius gentium.(1)
• It was a merging of the ius civile and the ius gentium. (1)
• It was developed by the praetor urbanus. (1/2)
• It was applicable in disputes between Roman citizens. (1/2)
• It eventually replaced the ius civile. (1/2)

3.13 Write a short note on the office of the Roman praetor and its importance for
legal development. (5)

Any of the following for a maximum of 5 marks:
• The office of the praetor was created (in 367 BC) because the consuls’ duties increased (so much that they could no longer handle the administration of justice). (1)
• The praetor’s most important function was the administration of justice. (1)

• Roman civil procedure consisted of two phases: (1)
 When the parties to the dispute first appeared before the praetor, the praetor determined whether there was a dispute, what the nature of the dispute was and whether the dispute should go before a judge. / The praetor administered justice by determining the civil procedure that parties should follow in a law suit / by granting and/or denying actions. (1)
 The praetor would then appoint a judge. (1)

• The praetor promulgated edicts / the edicts of the praetor had the power of legislation / the praetor could make law (1)
• The impact of the praetor on the development of Roman law was tremendous. / The praetor played a very important role in the development of Roman law. (1)
• Because the ius civile applied only to Roman citizens, the praetor (peregrines) had to develop a legal system which could be applied to foreigners. (for this, he relied heavily on the ius gentium) (1)
• The praetor (urbanus) also developed the ius honorarium, (a new law which was based on the ius civile, but influenced by the equitable principles of the ius gentium). (1)
• The importance of the praetor for legal development came to an end with the codification of the praetorian edicts /the Edictum Perpetuum /in AD 130. (1)
